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The Changing Landscape of Consensual Third-Party Releases in Chapter 11 Plans:
Does Silence = Consent?
Kathrine A. McLendon and Lily Picón (Simpson Thacher & Bartlett LLP)1
This article examines the statutory framework underlying consensual third-party releases
and then discusses recent cases in which consensual releases have been challenged by the Office
of the United States Trustee (“U.S. Trustee”) and by courts sua sponte. We conclude with
practice pointers to support the case for confirmation of chapter 11 plans containing consensual
third-party releases.2
Statutory and Legal Framework
Although debtors obtain a discharge of their liabilities upon confirmation of a plan of
reorganization, section 524(e) of the Bankruptcy Code specifically provides that the discharge
“does not affect the liability of any other entity on, or the property of any other entity for, such
[pre-confirmation] debt.”3 Accordingly, the discharge of the debtor’s pre-confirmation debts
under the Bankruptcy Code in no way affects the liability of any other entity, such as a nondebtor guarantor, for example. A third-party release in a plan, however, has an effect similar to
the discharge by releasing non-debtor entities from liabilities related to a debtor.
Some courts, specifically the Ninth4 and Tenth Circuits,5 have expressly rejected any
third-party releases in a plan of reorganization, regardless of the factual context, based on section
524(e). Under section 105(a) of the Bankruptcy Code, however, the bankruptcy court has broad
equitable powers to issue any order, process or judgment necessary or appropriate to carry out
the provisions of the Bankruptcy Code.6 Many other courts have concluded that section 105(a)
provides the requisite statutory authority for approval of a release of claims against non-debtor
third parties in a plan.
With section 105(a) serving as the statutory predicate, these courts7 analyze first whether
parties explicitly or implicitly consented to the release and then weigh multiple other factors,
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including whether the provisions (1) are integral to the agreement among the various parties in
interest and are essential to the formulation and implementation of the plan, (2) confer
substantial benefits on the debtor’s estate, (3) are fair, equitable and reasonable and (4) are in the
best interests of the debtor, its estate and parties in interest.8 In essence, when these courts are
satisfied that there is either explicit or implicit consent, they use their broad equitable powers
under section 105(a) “for the greater good” of protecting third-parties and approve the
consensual release.
An Analysis of Recent Decisions and Challenges to Third-Party Releases
The clearest case of a consensual release occurs when a party votes in favor of the plan
and does not exercise an express option on the ballot to opt out of the release. Courts typically
have also found implicit consent in broader circumstances, such as: (1) holders of unimpaired
claims not timely objecting to the releases, (2) holders of impaired claims not voting or not
opting out of or otherwise objecting to the releases, and (3) holders of impaired claims voting to
reject the plan but not opting out of or otherwise objecting to the releases.9 In several recent
cases, however, the scope of implicit consent to third-party releases has been challenged.
A. Delaware Decisions
Orchard
In In re Orchard Acquisition Company, LLC, 10 the U.S. Trustee objected to the debtors’
prepackaged plan of reorganization, which deemed unimpaired creditors to have consented to
third-party releases, on the basis that such releases were non-consensual and accordingly
impaired the legal, equitable and contractual rights of unimpaired creditors in contravention of
section 1124 of the Bankruptcy Code.11 The U.S. Trustee argued that the releases were not
consensual because unimpaired creditors would have been required to file an objection to
confirmation to avoid granting the releases,12 and the cost and effort of hiring an attorney to
object might dissuade creditors from raising objections. The U.S. Trustee also argued that the
debtors described the release and procedures to object in a confusing manner, and as a result, it
was plausible that the unimpaired creditors remained silent because they did not understand the
notice and their obligations thereunder.13
Another prong of the U.S. Trustee’s objection was that the third-party releases impaired
the unimpaired creditors because the releases were effective immediately upon the effective date
of the plan, rather than when the creditors later received full payment of their claims in the
8
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ordinary course from the reorganized debtors.14 According to the U.S. Trustee, an immediately
effective release of a third-party granted by unimpaired creditors “affected the liability” of
another entity on the debtor’s debt and therefore violated section 524(e) of the Bankruptcy
Code.15 The U.S. Trustee maintained this objection even after the debtors amended the plan of
reorganization to make clear that the unimpaired creditors’ claims would not be released vis-àvis the reorganized debtors until paid in full and to preserve expressly any rights against nondebtor affiliates to the extent such affiliates were contractually liable to the unimpaired creditors
along with the reorganized debtors.16
The bankruptcy court ultimately sided with the debtors and determined that the thirdparty releases were indeed consensual and properly effective vis-à-vis third-parties as of the
effective date of the plan with the narrow modification described above. The bankruptcy court
found that the form of the notice that was distributed to all known unimpaired creditors was clear
regarding the scope of the releases and the means by which a creditor could object. Because
there was not a single objection, formal or informal, to the plan or the releases (apart from the
U.S. Trustee’s) and the claims of unimpaired creditors would be paid in full in the ordinary
course, the bankruptcy court concluded that it was appropriate on the facts to find that silence
signified consent.
Regarding the U.S. Trustee’s objection to the timing of the effectiveness of the releases,
the bankruptcy court was persuaded by the debtors and their secured lenders that it would be
unfair for the secured lenders to equitize their debt as of the effective date but not obtain at the
same time the benefit of releases from unimpaired creditors whose unimpaired treatment the
secured lenders had made possible by agreement with the debtors.17 The bankruptcy court also
concluded that the releases were essential to the plan, and that if the releases were not approved,
the entire restructuring that the parties had negotiated for months might unravel.18
Orchard Acquisition presented fairly unique facts, and Judge Gross might have reached a
different conclusion under different circumstances. Significantly, the plan in Orchard
Acquisition had unanimous support from all voting creditors and voting equity holders at a
partnership debtor below the public company, and the U.S. Trustee’s objection was confined to
unimpaired claims. Notably, Judge Gross remarked that his thinking on third-party releases has
“evolved.”19 He explained that “on most of the cases cited in support of releases, my initials
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appear…. And my thinking on the matter has evolved to the point that I don’t recognize all
releases at this point….”20 His remarks are consistent with the increasing scrutiny of implicit
consent in the context of third-party releases.
Rand Logistics
The Department of Justice (“DOJ”) on behalf of the United States and the U.S. Trustee
were the only parties objecting to confirmation in the recent prepackaged case of In re Rand
Logistics, Inc.,21 a case with only one class of creditors entitled to vote and only one creditor in
that class.22 While both objectors raised some of the same arguments, the DOJ focused on
aspects of the plan that could adversely affect the rights and potential claims of the United States
and its agencies,23 and the U.S. Trustee challenged the third-party releases as non-consensual and
contended that unimpaired creditors were in fact impaired by the plan releases, injunctions,
discharge and asset vesting provisions that would take effect on the effective date, similar to the
arguments raised in Orchard.24 Under the plan, the third-party releases were provided by (i)
holders of claims voting to accept the plan, (ii) holders of unimpaired claims and (iii) holders of
claims entitled to vote that did not submit a ballot and timely object to the releases.25 Judge
Shannon found that the third-party releases were consensual and overruled the U.S. Trustee’s
objection with the addition of clarifying language in the confirmation order that allowance of a
claim could be determined by a court of competent jurisdiction other than the bankruptcy court
and that the re-vesting of assets in the reorganized debtors, discharge, plan releases and
injunction provisions would not affect or modify the requirement that the reorganized debtors
provide holders of allowed claims with their specified plan treatment.26 Judge Shannon also
directed that customary reservation of rights language for the United States and the states be
included in the confirmation order.27
B. Southern District of New York Decisions
Walter Investment
In In re Walter Investment Management Corp., 28 the U.S. Trustee also objected to the
proposed third-party releases in the prepackaged plan of reorganization. The plan originally
20
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provided for third-party releases to be given by: (1) holders of impaired claims voting to accept
the plan, (2) holders of impaired claims abstaining from voting on the plan or not opting out of
granting the releases, (3) consenting term lenders and consenting senior noteholders under a
prepetition restructuring support agreement, (4) significant equity holders29 and (5) certain
affiliates of the entities described in (1) through (4).30 The U.S. Trustee argued that two
categories of proposed releasing parties could not be deemed to consent to the releases: (i)
creditors that did not vote and (ii) creditors that voted to reject but did not separately opt out of
the releases.31 However, before the bankruptcy court could rule on the issue, debtors’ counsel
revised the plan so that it no longer included a release of third-party claims by holders of
impaired claims that either did not vote on the plan or voted to reject the plan, whether or not
they opted out of the release.32 The remaining consensual third-party releases were approved in
the confirmation order.33
Global Brokerage
The U.S. Trustee objected yet again to the third-party releases in the prepackaged plan in
In re Global Brokerage, Inc.34 The U.S. Trustee noted that, although it appeared that the
definition of “releasing parties” was tailored so that only holders of claims that voted to accept
the plan would be deemed to have consented, “any confirmation order should make crystal clear
that the only parties bound by the Third-Party Releases are named parties and holders of claims
that have voted in favor of the plan.”35 No modifications were made to the original plan with
respect to the third-party releases in the confirmation order, and the bankruptcy court determined
that the releases were fair, equitable, reasonable, supported by good consideration and in the best
interests of the debtor, the reorganized debtor, the estate and other parties in interest.36 The scope
29
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of the debtor release was narrowed, however, to exclude any claims of the debtor against its
current or former officers, directors and employees so that potential shareholder claims against
such persons would not be indirectly released.37
SunEdison
In In re SunEdison, Inc.,38 Judge Bernstein sua sponte challenged whether the third-party
releases provided in the plan were consensual.39 The plan of reorganization contained a broad
third-party release in favor of the debtors’ non-debtor affiliates and specified released parties,40
and the releasing parties included all holders of claims entitled to vote for or against the plan that
did not vote to reject the plan.41 Although neither the U.S. Trustee nor any other party objected to
the third-party release at confirmation, Judge Bernstein conducted an independent evaluation
with respect to the non-voting releasors.42 He ruled that the non-voting releasors had not
implicitly consented to the release because, absent a duty to speak, silence does not constitute
consent.43 He found that the debtors did not identify the source of the duty to speak and that the
warning in the disclosure statement and the ballots regarding the effect of silence did not give
rise to a duty to speak by the non-voting releasors.44 He granted the debtors leave to propose a
modified form of release provided that they (1) specify each releasee by name or identifiable
group and the claims to be released, (2) demonstrate how each of the claims, if not released,
might have a conceivable effect on the reorganized debtors, and (3) show that the releases met
the standards for a non-consensual release under Metromedia.45
An important distinguishing feature of the SunEdison plan was the failure to include an
opt-out provision in the ballot. Judge Bernstein rejected the debtors’ argument that their plan was
analogous to the plan ultimately approved in In re Conseco, Inc.46 Judge Bernstein found that the
debtors’ plan was more analogous to an earlier iteration of the Conseco plan that was not
confirmed in which all creditors accepting a plan distribution would have been bound to a thirdparty release even if they had not voted to accept.47 The debtors in Conseco then revised the plan
so that creditors either voting to accept or failing to opt out would be bound by the third-party
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release.48 Judge Bernstein observed that “[w]hile one may question the curative effect of an optout provision, the Plan does not allow creditors to opt out of the Release.”49
The debtors emerged from bankruptcy shortly after Judge Bernstein’s decision was
issued. The previously-confirmed plan was not amended to incorporate the modified release
described by Judge Bernstein.
Cumulus
In the context of approval of the disclosure statement in In re Cumulus Media Inc.,50
Judge Chapman recently signaled an opposing viewpoint to Judge Bernstein’s holding in
SunEdison. The debtors proposed to use an opt-out mechanism for the releases, including for
creditors and equity holders deemed to reject the plan and unimpaired classes.51 Accordingly,
voting creditors, unimpaired creditors and deemed rejecting creditors/equity holders would all
have the ability to opt-out of the releases, whether on a ballot or on a notice of non-voting status.
The U. S. Trustee objected to this proposal, citing In re Chassix Holdings,52 in which the court
held that compelling a rejecting creditor to affirmatively opt out is effectively a “trap” for the
careless or inattentive creditor.53
In response, Judge Chapman disagreed with the characterization as a trap, stating that
“[i]naction is action under appropriate circumstances. When someone is clearly and squarely told
if you fail to act your rights will be affected, that person is then given information that puts them
on notice that they need to do something or else. That’s not a trap.”54 In addition to the important
due process considerations with respect to those deemed to provide a third-party release, Judge
Chapman added that “it’s also important to think about the reorganizing entity. Because in my
view a reorganization is supposed to be exactly that, a reorganization and a fresh start for the
debtor.”55 Although Judge Chapman noted that the proper scope of the releases, the U.S.
Trustee’s position that rejecting creditors should have to opt in to the release, and the extent to
which the releases “would be still characterized as non-consensual” would be issues for
confirmation, her “philosophical view” is supportive of consensual third-party releases provided
that the notice is clear about the release and the effect of inaction on the first page and then
clearly directs the recipient to the opt-out section of the form.56
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The confirmation hearing began on April 12, 2018 and concluded on May 1, 2018.57 In
a bench decision read at the conclusion of the hearing, Judge Chapman confirmed the plan and
overruled the objections to the third-party releases. She agreed with the debtors that inaction
constituted action in this case, and she held that the third-party releases were appropriate and
consensual. She also found that the standards for non-consensual releases had been satisfied.
ARO Liquidation (Aéropostale)
In In re ARO Liquidation, Inc. (f/k/a Aéropostale, Inc.),58 Judge Lane recently confirmed
the plan of liquidation and overruled objections from the Securities and Exchange Commission
and the U.S. Trustee to the non-consensual and consensual releases included in the plan.59 Judge
Lane found that the non-consensual release in favor of the term lenders met the standards of
Metromedia and was justified under the circumstances because concessions by the term lenders
enabled most of the Aéropostale business to be sold as a going concern and funded unpaid
administrative costs of the case and the wind-down to permit a plan of liquidation to be
confirmed.60 The unsecured creditors’ committee supported the non-consensual release, even
though unsecured claims received nothing under the plan, because the term lenders’ concessions
preserved many jobs, numerous store leases and ongoing relationships with suppliers and trade
creditors and eliminated potential preference claims against general unsecured creditors.61 Judge
Lane also approved the consensual third-party releases provided by (i) the unimpaired classes of
other priority claims and other secured claims and (ii) the impaired and deemed rejecting classes
of general unsecured claims and equity interests.62 Consent was evidenced by an opt-out box on
the notice of non-voting status for the two unimpaired classes and the class of equity interests.63
The consent mechanism for the class of general unsecured claims was changed from an opt-out
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box to an opt-in box under the final plan because the class treatment had changed from impaired
with possible recovery and voting under prior versions of the plan to impaired and deemed to
reject under the final plan.64 Judge Lane concluded that an opt-in mechanic was the proper
approach in this case for the class of general unsecured claims, as opposed to an affirmative
obligation to opt out, because the plan treatment had changed “dramatically” to provide no
recovery to the class.65 Judge Lane concluded that in the future, he expects “more fulsome
briefing” on consent procedures and “analysis in the context of the case and these precedents and
analogous circumstances in other areas of the law” and not regurgitation “of the same boilerplate
that [he had] seen over and over again.”66
Westinghouse
In In re Westinghouse Electric Company LLC,67 Judge Wiles recently confirmed the
modified second amended plan of reorganization and approved the third-party releases as
consensual.68 Earlier versions of the plan provided that all holders of claims or interests would be
Releasing Parties and grant third-party releases except for (i) those entitled to vote that did not
vote and (ii) those voting to reject and not also checking a box on the ballot to opt to grant the
releases.69 Following discussion at the confirmation hearing, the debtors modified the definition
such that third-party releases would be provided only by holders of claims or interests (i) entitled
to vote and voting to accept or (ii) entitled to vote, abstaining from voting and affirmatively
opting to grant the release on the ballot.70 Only the class of general unsecured claims was
impaired and entitled to vote. Two classes of non-intercompany equity interests were deemed to
64
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reject the plan because no recovery was provided. There were two classes of unimpaired claims:
other priority claims and secured claims. The U.S. Trustee did not file an objection to
confirmation.
C. Other Jurisdictions
The Eastern District of Virginia and the Southern District of Texas have also been
popular venues in recent years for larger chapter 11 cases. A review of a number of recent cases
reveals that customary forms of consensual third-party releases have been approved and that the
U.S. Trustee in the Southern District of Texas has not always objected to such releases. A chart
summarizing the consensual third-party release language in selected cases is attached as Exhibit
A.
Practice Pointers for Structuring Consensual Third-Party Releases
In recent cases, the U.S. Trustee has become increasingly active in challenging thirdparty releases in plans of reorganization when the affected creditor or equity holder has not
expressly consented, and courts have scrutinized such releases more closely. Although courts
often conclude that third-party releases are consensual and appropriate notwithstanding an
objection by the U.S. Trustee, counsel for future debtors should consider steps that may be taken
to bolster the likelihood of approval of third-party releases as consensual.
It is important to note that the facts of the case may also influence the court’s views of
consensual third-party releases. If the plan is a prepackaged plan that has received unanimous or
overwhelming support from voting parties and the releases are an important element in the
overall construct of the negotiated deal reflected in the plan, a court may be more likely to find
that implicit consent has been provided, particularly if the class at issue is unimpaired. If
impaired creditors are becoming the new equity holders of the reorganized debtor, the court may
also focus on the importance of giving the reorganized debtor, as well as directors, officers and
employees whose services may be important to the future success of the reorganized debtor, a
complete fresh start, free of any potential claims by third-party releasing parties. Although these
factual circumstances are important considerations, recent case law also illustrates that debtor’s
counsel can preemptively address many of the concerns raised by the U.S. Trustee and others by
taking the following steps, as applicable:
•
•

•
•

Include a release opt-out box on both ballots for voting classes and notices to non-voting
creditors and equity holders (whether unimpaired or deemed to reject);
Make the notice regarding the opt-out option clear and describe the option in bold on the
first page of the ballot/notice to non-voting classes. If the opt-out box is not located on
the first page, state on the first page where the opt-out box is. Clearly describe the
necessary steps to be taken in order to opt out. Finally, expressly state on the first page
that a failure to opt out on the returned ballot or to return the notice of non-voting status
with the opt-out box checked will be deemed a consent to the release;
Describe the claims being released as specifically as possible;
Consider whether a more narrowly-tailored release will satisfy the goals of the debtor and
other constituents supporting the plan;
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•
•

Consider whether an opt-in structure will satisfy the goals of the debtor and other
constituents supporting the plan; and
File a declaration from the claims/voting agent confirming that no solicitation
materials/notices of non-voting status were returned undelivered.

Finally, counsel for the debtor should create the evidentiary record that demonstrates why the
consensual third-party releases are fair, appropriate and essential to the plan and the reorganized
debtor and its constituents.

Exhibit A
Consensual Third-Party Release Provisions in Selected Cases in the
Eastern District of Virginia and the Southern District of Texas
Case Name and Number

Jurisdiction and Judge

The Gymboree
Corporation,
No. 17-32986

E.D. Virginia
K. Phillips

Confirmation Date and
Effective Date
September 7, 2017;
September 29, 2017

Penn Virginia
Corporation,
No. 16-32395

E.D. Virginia
K. Phillips

August 11, 2016;
September 12, 2016

Alpha Natural Resources,
Inc.,
No. 15-33896

E.D. Virginia
K. Huennekens

July 12, 2016;
July 26, 2016

GenOn Energy, Inc.,
No. 17-33695

S.D. Texas
D. Jones

December 12, 2017;
Effective Date has not yet
occurred

Linn Energy, LLC,
No. 16-60040

S.D. Texas
D. Jones

January 27, 2017;
February 28, 2017

Releasing Parties
Holders of Claims and
Interests voting to accept;
holders of Claims and
Interests deemed to
accept; holders in voting
classes abstaining
Holders of Claims and
Interests deemed to
accept; holders of Claims
and Interests voting to
accept; holders of Claims
and Interests abstaining
from voting and not opting
out
Broad release applicable
to any holder of a claim*
*Note this release was
evaluated on nonconsensual basis but court
found that holders of
claims voting for plan
provided consensual
release
All holders of Claims and
Interests except those
opting out or otherwise
objecting to the releases
All holders of Claims and
Interests other than (i)
holders voting to reject,
(ii) holders in a class that

Objections to ThirdParty Releases
Yes, by U.S. Trustee

Yes, by U.S. Trustee

Yes, by U.S. Trustee

Yes, by U.S. Trustee

None
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Case Name and Number

Jurisdiction and Judge

Confirmation Date and
Effective Date

Castex Energy Partners,
L.P.,
No. 17-35835

S.D. Texas
M. Isgur

February 27, 2018;
March 14, 2018

Goodman Networks
Incorporated, No. 1731575

S.D. Texas
M. Isgur

May 4, 2017;
May 31, 2017

Seadrill Limited, No. 1760079

S.D. Texas
D. Jones

April 17, 2018;

Releasing Parties
is deemed to reject and
(iii) holders voting to
accept or abstaining from
voting and expressly
opting out of the release
Holders of Claims and
Interests voting to accept;
holders of Claims and
Interests deemed to
accept; holders of Claims
and Interests that receive a
ballot but do not vote for
the Plan and do not check
the box to opt out of the
releases; holders of
Claims and Interests
voting to reject and not
checking the box to opt
out; holders of Claims and
Interests deemed to reject
that do not opt out; all
other holders of Claims
and Interests to the extent
permitted by law
Holders of Claims and
Interests that vote to
accept; holders of Claims
and Interests that do not
vote and do not opt out;
holders of Claims and
Interests that vote to reject
and do not opt out
All holders of Claims or
Interests [an objection to

Objections to ThirdParty Releases

Yes, by the U.S. Trustee

None

Yes, by the U.S. Trustee
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Case Name and Number

Jurisdiction and Judge

Confirmation Date and
Effective Date
Expected Effective Date is
July 16, 2018

Releasing Parties
confirmation would have
been necessary to avoid
granting releases; no such
objections filed]

Objections to ThirdParty Releases

