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In June 2014, the Federal Environmental Protection Agency (EPA) proposed CO2 emission guidelines for
existing power plants. Under Section 111(d) of the Clean Air Act, States must submit plans to EPA
describing how they will implement CO2 performance standards which are no less stringent than EPA’s
final emission guidelines.
Stakeholders are grappling with the practical design of State plans. We believe consideration of
enforcement mechanisms – which EPA will require as a condition for plan approval – is a useful way to
drive the discussion.
Part I provides an overview of how EPA and States generally enforce State plans submitted under the Clean
Air Act. Part I also describes EPA’s proposal for compliance approaches and enforcement features of State
plans submitted under the 111(d) rule. Part II surveys laws in four States to assess whether existing
enforceable programs to reduce CO2 emissions from the power sector could be relied on in States’ 111(d)
plans.

Part I — Clean Air Act Program Enforcement: Principles and Practice
The Clean Air Act (CAA) “establishes a comprehensive program for controlling and improving the nation’s
air quality through state and federal regulation.”1 Typically, EPA sets the Federal floor by establishing air
quality standards, performance standards, or emission guidelines, and States take the lead on
implementation and enforcement of those standards and guidelines.
The mechanics of this Federal-State relationship is delineated by the U.S. Constitution. Under
Constitutional principles, “[t]he Federal Government may not compel the State to enact or administer a
federal regulatory program” 2 or compel the State to enforce Federal law.3 However, the Supreme Court
has “identified a variety of methods, short of outright coercion, by which Congress may urge a State to
adopt a legislative program consistent with federal interests;” including the attachment of conditions to
Federal funding, and the preemption of State regulation by Federal authorities.4
The CAA’s structure generally fits this constitutional framework. Congress conditioned Federal funding on
State compliance with the CAA, and wrote conditional preemption triggers into the statute. States have the
option of writing and enforcing plans approved by EPA. If they do not, EPA may occupy the regulatory
field, and write a plan or enforce a State plan directly against regulated entities.
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Enforcement of a State Plan under the Clean Air Act
Under Section 111(d) of the CAA, once EPA issues an emission guideline, each State is responsible for
submitting a plan to meet the performance standard it develops to comply with EPA’s guideline. Although
Section 111(d) is a little-used provision of the CAA, State plans are a core element of the CAA, and every
State has experience submitting plans to EPA. The typical CAA State plan is designed to meet national
ambient air quality standards, under Section 110. Section 110 details the process of writing, submitting,
implementing and enforcing a plan. In fact, Section 111(d) references this detailed description. Therefore,
reviewing the Section 110 process is highly relevant for a discussion about 111(d) planning.
Once EPA sets an ambient air quality standard for pollutants such as ozone and sulfur dioxide,5 Section 110
directs each State to submit a plan to EPA, describing how the State will meet the standard.6 EPA reviews
each submittal to ensure it meets the Act’s minimum requirements, as detailed by EPA in regulation.7
To meet with EPA approval, each plan must demonstrate that the State has legal authority to enforce the
plan’s requirements.8 Over the years, EPA has issued general guidance to States on crafting “practicably
enforceable” requirements under the CAA. Under this guidance, a practicably enforceable requirement
must specify: (1) a technically accurate limitation; (2) the time period for the limitation; (3) a method to
determine compliance (including monitoring, record keeping, and reporting); (4) the categories of sources
covered by the rule; and (5) the consequences for failing to meet the requirement.9 By following this
format, States can craft clear standards that put regulated entities on notice of their obligations and facilitate
compliance.
Beyond the minimum requirements set forth by the CAA and EPA’s rules, a State may write an
implementation plan as it sees fit. EPA cannot mandate the passage of specific State laws or otherwise
prescribe the substantive contents of a State plan.10
If a State does not submit a plan, or submits a plan that “does not satisfy [EPA’s] minimum criteria,” EPA
must promulgate a Federal plan and implement it directly in that State.11 EPA may induce the State to
write (and later, to implement) a plan by barring Federal highway funds to the State, 12 or by tightening
emissions offset requirements in regions that have not attained an air quality standard. 13
Once a State plan is approved, the State or EPA may enforce its requirements. Under Section 113, EPA
may initiate an enforcement action against “any person” (including a State) that has violated a specific
requirement or prohibition of a State plan or permit.14 This provision makes a requirement or prohibition
in a State plan or permit “federally enforceable.” The State, however, is charged with implementing the
plan, and so is primarily responsible for determining compliance with plan requirements. Courts expect
EPA to defer to the State’s interpretation of its plan so long as it is reasonable and does not conflict with the
Clean Air Act.15
If EPA finds that violations “are so widespread that they appear to result from a failure of the State to
enforce the plan or program,”16 EPA can step in and assume all plan enforcement in that State. In addition,
EPA may require a State to revise a plan, if EPA determines that strategies in the existing plan will not
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achieve the Federal standard or guidelines.17 CAA Section 114 grants EPA broad information-gathering
authority to facilitate this compliance monitoring.18
Congress also empowered private citizens to file a civil action against “any person” who has violated or is in
violation of a CAA emission standard or limitation.19 Citizens may not seek to enforce an emissions standard
or air quality standard against a State, but may enforce a “specific strategy or commitment.”20 While EPA’s
federal enforcement authority under Section 113 is broader than that for private citizens, both authorities
(and State enforcement authority) can turn on the wording of State plans. Aspirational or “insufficiently
clear”21 measures may not be enforceable by anyone.
Enforcement language in Section 111(d) grants EPA the “same authority” to enforce a State 111(d) plan “in
cases where the State fails to enforce them as [EPA] would have under sections” 113 and 114.22 Likewise,
private citizens may rely on Section 304 to file actions to enforce specific requirements of a Section 111(d)
plan.

Enforcement in EPA’s June 2014 Section 111(d) Proposal
EPA has proposed CO2 emission guidelines for existing power plants, expressed as a 2030 carbon intensity
goal for each State’s power sector. These emission guidelines were derived from EPA’s determination that
four “building blocks” make up the “best system of emission reduction” for existing power plants: (1) plant
efficiency upgrades; (2) shifts in utilization from inefficient sources to lower-emitting natural gas combined
cycle (NGCC) plants; (3) deployment of zero-emission generation, including renewable energy (RE) and
nuclear; and (4) employment of end-use energy efficiency (EE) to reduce electricity demand.
Depending on the State, different entities could be responsible for implementing each block. In States with
a vertically integrated electric sector, utilities could implement measures in all four blocks. On the other
hand, in restructured States, merchant generators, distribution companies, and third-party EE providers
may be better suited to implement particular measures.
States must submit Section 111(d) plans to EPA describing how they will implement a 2030 performance
standard and demonstrate interim progress between 2020 and 2029. The 2030 standard must be no less
stringent than EPA’s final emission guidelines.23 In its June 2014 proposal, EPA suggested ways State plans
could approach enforcement, given potential roles for multiple non-emitting actors in meeting State
performance standards.
A State could choose to hold EGUs responsible for achieving the entire performance standard, directing
them to demonstrate compliance through Continuous Emissions Monitoring Systems (CEMS) reporting, or
by holding sufficient credits for strategies taken at the plant and beyond the fenceline. Under this approach,
which is similar to the northeastern Regional Greenhouse Gas Initiative (RGGI), a State would not write RE
and EE programs (and other beyond the fenceline measures) directly into the plan. Instead, these activities
would be encouraged or required at the State level, to provide credits for EGUs. In such a scenario, only
EGUs would be subject to federally enforceable requirements.
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Alternatively, a State could choose a “portfolio” approach for its plan. Under that option, a State plan
“could include enforceable CO2 limits that apply to affected EGUs as well as other enforceable measures,
such as RE and demand-side EE measures, that avoid EGU CO2 emissions and are implemented by the state
or by another entity.”24 The limits and measures would be federally enforceable. The State would have to
demonstrate to EPA that it has legal authority to enforce each element of the portfolio plan, by pointing to
relevant statutes and regulations.
Finally, EPA is seeking comment on a “State commitment” approach, whereby a State would commit to
implement and enforce RE and EE programs and other measures under State law. These State
commitments might account for some or all of a plan. In this scenario, these State programs would not be
federally enforceable.25 Should a State not achieve expected results, EPA and citizen groups could enforce
these programs only against the State, and not against any entity with an underlying State obligation to
deliver RE or EE results.
EPA’s proposal also describes minimum enforcement features for any plan. These specific requirements
track the requirements generally called for in CAA plans. First, regardless of the approach a State would
take, any emission standard or measure described in the plan must be enforceable.26 A measure is
enforceable if (1) a technically accurate requirement and the time period for the requirement are specified;
(2) compliance requirements are clearly defined; (3) enforcement targets can be identified; (4) the measure
is enforceable as a practical matter; and (5) EPA and the State can enforce the measure. 27 Second, the State
must demonstrate that all of the standards and measures, taken together, will achieve the 2030 performance
standard.28 Third, if the State plan opts for the portfolio or State commitment approach, the plan must
include program implementation milestones and identify corrective measures that will be taken if the initial
measures fall short of expectations.29 Finally, after a plan is approved, the State must file annual progress
reports with EPA.30
States can draw from their experience submitting plans under Section 110 and EPA enforcement guidance
to craft plans that work for them. They can also leverage existing environmental and power sector rules,
programs, and expertise to minimize the effort of crafting a plan, and to embed Section 111(d) compliance
into ongoing power sector planning and policy.

PART II — Survey of Four Sample States
In this section, we examine laws in four States and assess whether they provide regulators with sufficient
authority to meet EPA’s proposed requirements. We conclude that for each building block, regulators in
each State may rely on some existing authorities. With regards to Blocks 1 and 2, regulators can enforce
emission limits at EGUs through operating permits, but have limited authority to reprioritize EGU dispatch
so as to favor NGCC units over coal-fired EGUs. As for Blocks 3 and 4, many States have RE and EE
programs in place, enforceable against EGU owners and other entities. These existing programs may
provide a helpful starting place for States as they consider what to include in their 111(d) plans. However,
some current programs have constraints, such as expiration dates, weak mandates, or mandates that cover
only a portion of the State’s load, that may limit their effectiveness in meeting the State’s 2030 goal.
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We surveyed Arizona, Florida, Illinois, and Pennsylvania. These States reflect some key differences among
States’ electric sectors. For instance, Arizona and Florida have vertically integrated utilities, while nearly
all power plants in the other two States are owned by independent power producers and are dispatched by
FERC-regulated regional transmission organizations (RTO).
When designing a plan to reduce power sector carbon intensity, most States will look to two State entities
to implement and enforce the plans: the public utility commission (PUC) and State environmental
protection agency.31 Typically, these entities are created by the legislature, so their authority is defined by
statute. In some States, the State Constitution establishes the PUC, providing the PUC with a source of
authority independent from the Legislature.
In all four surveyed States, environmental regulators have direct authority over power plant emissions.
EPA has delegated to environmental regulators in each of these States the authority to issue and enforce
CAA Title V (major source) permits. States could use this authority to write CO2 emission rate and annual
emission tonnage limits into those permits. PUCs, meanwhile, have indirect authority over power sector
pollution. Some PUCs review utility decisions to install pollution controls or use particular fuels to
generate power, and can set and enforce renewable energy and EE mandates.
Ideally, environmental agencies and PUCs will work together, with input from utilities, to craft a 111(d)
plan. In most cases, environmental regulators will submit State plans under Section 111(d).32 However, in
Arizona, a law passed by the Legislature in 2010 likely prohibits the State’s Department of Environmental
Quality (AZ-DEQ) from submitting a plan to EPA to reduce greenhouse gas emissions.33

State Plan Designs
As discussed above, EPA has proposed to allow States to submit plans that hold various entities accountable
for achieving the State’s performance standard. A State’s choice may depend on the structure of its electric
sector.
In Arizona and Florida, utilities are vertically integrated and generate nearly all of the States’ coal-fired
power (co-generators are responsible for approximately three percent).34 Utilities in these States are wellpositioned to implement a wide range of measures, across all four building blocks, so holding EGUs
responsible for meeting the entire performance standard could be the simplest approach.
To implement a utility-only plan, regulators would need some additional authority. In Florida, regulators
do not have authority to require utilities to hold CO2 emission allowances or to create credits representing
RE or EE.35 The Arizona utility commission (AZ-ACC) has more expansive authority, and may be able to
allow entities to generate RE and EE credits under its Constitutional powers. However, an Arizona utilityonly plan would face an additional implementation challenge. Salt River Project, a State entity, serves forty
percent of the State’s demand and owns plants that produce one-third of the State’s coal-fired power.36
And yet, it is exempt from most AZ-ACC regulations, including RE and EE requirements. Therefore,
Arizona might need to write additional enforceable measures to increase RE deployment and reduce energy
demand across Salt River’s territory.
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In Pennsylvania and Illinois, generation and distribution are mostly separate, and distribution is further split
between distribution utilities and competitive suppliers who serve more than half of each retail market.37
Merchant generators in these States are subject to State environmental regulation, while distribution
utilities and competitive suppliers are regulated by PUCs. Under a portfolio or State commitment
approach to the States’ 111(d) plans, State environmental regulators could ensure merchant generator
compliance with Block 1 and 2 programs. PUCs could enforce Block 3 and 4 programs against distribution
utilities, competitive suppliers, and other entities with obligations under the plan.38

Leveraging Existing Utility Planning Processes to Design a State 111(d) Plan
Under the EPA’s proposed timetable, State-specific plans are due to EPA by 2016 or 2017. To develop a
plan, State regulators may rely on existing State authority to initiate proceedings and invite submissions
from utilities and other interested parties. Moreover, some States have established processes for long-term
utility planning, which could provide a familiar forum and highly salient information for the crafting of a
111(d) plan. In Arizona and more than twenty-five other States39 utilities are required to prepare long-term
Integrated Resource Plans (IRP).
The AZ-ACC’s IRP process makes it well-suited to inform a 111(d) plan. Every two years, the utilities
must submit fifteen-year plans that are intended to “minimize the total societal cost of meeting the demand
for electric energy services.” 40 The rules require plans to reduce environmental impacts and meet
renewable energy and EE goals.41 The IRP process does not, by itself, create enforceable requirements,42
but the rules allow utilities to request enforceable approvals of specific measures in the IRP. 43 These
measures, then, would be enforceable under State law and could be written into a 111(d) plan.
In addition to taking the lead on developing a plan, the AZ-ACC’s broad authority under the State’s
Constitution could allow it to submit the plan to EPA. As noted above, Arizona law likely prohibits the
AZ-DEQ from submitting a plan. If the AZ-ACC finds that State inaction would lead to the imposition of a
Federal plan that would raise rates, the AZ-ACC can argue that its constitutional duty to maintain just and
reasonable rates authorizes it to submit a 111(d) plan to EPA.
Planning processes in other surveyed States are limited by statute and fall short of Arizona’s IRP process.
Florida law requires electric utilities to submit Ten-Year Site Plans to the PSC every two years.44 Given the
content of utility filings (primarily load forecasts and potential locations for future power plants), and the
FL-PSC’s minimal review, the Site Plans are insufficient for 111(d) planning.45 That said, the FL-PSC has
some authority to expand the process.46 Illinois law requires the State’s two investor-owned utilities to
submit annual procurement plans for energy and EE.47 Because these utilities serve less than half of the
State’s retail load and do not own generation, Illinois’ procurement process is relevant but not
comprehensive enough to support robust 111(d) planning.
The remainder of this article covers existing State authority relevant to each of the four blocks. Although
EPA is proposing to allow States to submit regional plans, we look at each State in isolation.
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Blocks 1 and 2
Blocks 1 and 2 will be implemented by EGU owners, regardless of whether they are vertically integrated
utilities or merchant generators. State environmental regulators can enforce these measures by adding
restrictions to plants’ Title V operating permits.
For Block 1, improving the efficiency of coal-fired EGUs, States will likely consult with EGU owners to
identify where efficiency upgrades are needed, feasible, and cost-effective, to determine how much of the
State performance standard can be met through this approach. Regulators can ensure that identified projects
will occur by writing the expected improved emission rates into the plants’ operating permits. Based on
the existence of cost recovery mechanisms in different States, some utilities may be more motivated than
others to pursue plant efficiency upgrades as a 111(d) compliance tool. In Florida and Arizona, EGU
owners may be able to recover costs from ratepayers for these upgrades,48 but very few EGU owners in
Illinois and Pennsylvania have that benefit.
Block 2 is shifting utilization from higher-emitting EGUs to lower-emitting NGCCs. States could consider
setting operating or emission limits on higher-emitting plants to reduce their utilization. States have
experience writing operating and emission limits into source permits, and EPA has offered guidance to
States on how to ensure enforceability of these limits.49 These limits have arisen where sources seek to
avoid stricter “major source” requirements; while that motivation may not exist here (all covered EGUs are
clearly “major sources” under the CAA), the mechanics of writing a limit into a permit is the same.
Including operating limits into the Title V permits of coal-fired EGUs would reduce emissions and help the
State achieve its performance standard, but would not necessarily lead to an increase in generation from
NGCC plants. In Arizona and Florida, utilities that own both coal and gas powered facilities could agree to
shift utilization from coal-fired EGUs to NGCC units.50 In Arizona, commitments to reprioritize dispatch
could be made enforceable through the IRP process. In Illinois and Pennsylvania, EGUs are dispatched by
regional grid operators, and State regulators lack authority to change the dispatch order to favor NGCCs.
States might also rely on EGU retirements as part of their Block 2 strategy. State environmental regulators
can motivate retirements of older EGUs through new or existing air or water regulations.51 Those
retirements can be enforceable through agreements with regulators or permit conditions. In Florida and
Arizona, the AZ-ACC and FL-PSC do not typically order utilities to retire plants but do evaluate potential
retirements in proceedings about environmental compliance and accounting practices.52 Regulators can
induce utilities to retire older coal-fired plants by disallowing cost recovery for upgrades to those EGUs and
providing more favorable accounting treatment for retiring plants.
All four States can include retirements, subject to reliability considerations, as enforceable measures in their
111(d) plans if regulators and plant owners finalize retirement agreements by EPA’s deadline for plan
submissions. Alternatively, given EPA’s contemplation of milestones and corrective measures in its Section
111(d) proposal, a State could describe expected retirements in its Section 111(d) plan without framing
them as enforceable limits. Instead, the retirements could be milestones that the State expects will help it
achieve the 2030 performance standard. EPA might approve a plan containing an unenforceable retirement

7j

milestone, so long as there was an enforceable contingency measure that the plan would trigger should
retirements not occur as expected.
One complicating factor for Arizona’s implementation of Blocks 1 and 2 is that its utilities own several coalfired EGUs that are either located in other States or on Tribal lands that EPA has proposed to exempt from
the 111(d) rule. These EGUs serve Arizona customers, are paid for by Arizona ratepayers, and are subject
to regulation by the AZ-ACC,53 but Arizona gets no benefit under 111(d) from taking measures to reduce
emissions at these units.

Block 3
Block 3 relates to the deployment of zero-emission generation, including RE and newly constructed
nuclear. Twenty-nine States, including Arizona, Illinois, and Pennsylvania, have Renewable Portfolio
Standards (RPS) that are enforceable under State law. Regulators and entities that comply with these
mandates can benefit from their experiences implementing these programs. At the same time, current laws
feature restrictions that limit the roles they can play in achieving the States’ 2030 performance standards.
Pennsylvania’s RPS was passed by the General Assembly in 2004. The law requires eighteen percent of the
State’s retail sales to come from “alternative” sources by 2021.54 Alternative sources include those fueled by
coal gasification and coal waste, neither of which are RE as described in EPA’s proposed 111(d) rule. The
General Assembly would need to act, to expand the program beyond 2021 or limit the program to zeroemission generation.
The Illinois RPS, passed by the Legislature in 2007, requires utilities to procure twenty-five percent of their
energy from renewables by 2025.55 Procurement of renewable energy is falling short of expectations,
primarily because a larger than expected number of utility customers switched to competitive suppliers. 56
This customer shift lowered utilities’ renewable energy needs and undermined the design of the law.
Regulators are constrained by the statute; new legislation is needed to fix these problems if the State is
going to achieve a twenty-five percent statewide goal.
Regulators in Arizona have more flexibility than those in Pennsylvania and Illinois to extend and expand the
State’s existing renewable energy mandate. The AZ-ACC established the RPS based on its authority under
the Arizona Constitution, so the RPS is not constrained by any specific statute.57 The AZ-ACC adopted an
RPS that requires utilities to procure fifteen percent of retail sales from renewable generators by 2025. 58
To increase the mandate, the AZ-ACC would have to follow ordinary rulemaking procedures and support
the increase with sufficient facts. However, the AZ-ACC cannot apply the RPS to Salt River Project, so the
mandate can only cover about sixty percent of the State’s demand.
By statute, the FL-PSC may establish requirements for small-scale demand-side renewable generation such
as rooftop solar. The FL-PSC relied on this authority to set modest goals for utilities in 2009.59 When
considering new generation projects, the FL-PSC holds additional authority that allows it to give a strong
preference to new renewable energy projects over fossil fuel alternatives.60 The FL-PSC could also increase
the rate paid to renewable generators in standard offer contracts that utilities are required by law to offer. 61
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The demand-side generation requirement could be an enforceable component of a 111(d) plan. In addition,
the FL-PSC can commit to reevaluating the standard offer rate, in light of the 111(d) rule. However, the
PSC could only exercise a preference for new RE over fossil fuel generation when a utility proposes to
construct new generation. Neither this authority nor an increase in the standard offer rate would guarantee
a specific amount of RE generation. If the FL-PSC could make a reasonable projection about future RE
deployment based on a higher standard offer contract and future proceedings to site new generation, it
could include in its plan a milestone of a specified level of RE by a date certain, as discussed in Block 2.
EPA would likely require an enforceable measure to kick in automatically under the plan, if the milestone
was missed.
As for new nuclear generation, Florida regulators recently approved the construction of two 1,100 MW
nuclear reactors.62 If approved by the Nuclear Regulatory Commission, these reactors could be operating
by the mid 2020s and making significant contributions to the State’s production of zero-emission electricity.
None of the other three States we surveyed have new nuclear projects approved by State regulators.

Block 4
Regulators in all four States implement EE mandates that could form the basis for enforceable EE programs
in their 111(d) plans. As currently structured, Arizona’s EE mandate expires in 2020. However, the AZACC has authority to extend it. In the other States, relevant laws require periodic evaluations of EE
programs’ costs and benefits. Extensions and changes to the programs must be derived from these
evaluations, likely preventing regulators in some States from extending existing programs to 2030.
According to EPA, in 2012 Arizona achieved one of the highest levels of annual energy savings from EE of
any State.63 Like the State’s renewable mandate, the EE mandate was established by the AZ-ACC and is not
constrained by any specific statute. On the other hand, like the State’s renewable mandate, the EE mandate
does not cover Salt River Project customers. The AZ-ACC can extend the current program past its 2020
expiration if it finds that additional EE is cost effective and is necessary to maintain just and reasonable
rates.64 In making past determinations about cost-effectiveness, the AZ-ACC has considered environmental
compliance costs and “non-energy benefits,” including reduced water consumption and emissions.65 It
would be consistent with the AZ-ACC’s existing analyses for it to include costs of meeting the State’s
111(d) goal and the benefits achieved by reducing coal consumption.
The Florida Energy Efficiency and Conservation Act (FEECA), passed by the Legislature in 1980,66requires
the FL-PSC to set EE goals for utilities, and review the goals at least every five years. In 2009, the FL-PSC
set ten-year goals, and is currently reviewing those goals, consistent with the law’s requirement, and may
revise them.67 FEECA does not prohibit the FL-PSC from setting EE goals over a longer period of time (for
instance, through 2030). The stringency of the goals is based primarily on a cost-benefit analysis, which
must account for “costs imposed by state and federal regulations on the emission of greenhouse gases.”68
FEECA allows Florida to include EE as an enforceable measure in its 111(d) plan, but the law might require
the FL-PSC to modify the EE target included in the State’s plan, depending on the outcome of future costbenefit analyses.
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In 2008, the Pennsylvania Legislature passed a law that required utilities to submit plans to the PA-PUC to
reduce consumption through EE by three percent by 2013.69 The law cannot be used to set enforceable
goals that extend until 2030, as it only authorizes the PA-PUC to set EE goals for five-year terms.
Moreover, before it can do so, the PA-PUC must determine that the previous five-year program passes a
cost-benefit test. 70 Therefore, for instance, the PA-PUC is not authorized to set an EE goal for the period
2020‒2024, until it has evaluated the outcomes from 2015‒2019. A second limit is that the statute caps
annual EE spending at two percent of a utility’s 2006 revenues.71
Illinois’ energy efficiency law sets an annual EE mandate that extends indefinitely.72 However, the annual
target applies only to load served by utilities, and does not cover sixty percent of the State’s load that is
served by competitive suppliers.73 A separate law requires utilities to conduct an annual solicitation for
additional cost-effective EE that is not included in utilities’ plans to meet the mandate.74 A State agency
must then select the measures it determines are cost-effective, which are then subject to approval by the
Illinois Commerce Commission. These two laws allow Illinois to include in its 111(d) plan the current
programs as enforceable measures that extends until 2030. However, the annual evaluations and
solicitations make it difficult to project long-term savings.
The State could still set an EE target based on very conservative projections. The State could choose to
write the target as enforceable against EE providers, making the EE program federally enforceable, or as a
State commitment to administer the EE program and deliver specified results. If the EE program overachieved, the State plan could use those additional savings as a contingency measure, if other measures in
the plan fall short. Alternatively, Illinois could express the EE target as a milestone, as discussed above, so
long as it committed to enforceable contingency measures if the EE program did not deliver expected
energy savings.

CONCLUSION
State plans to reduce pollution are a central feature of the Clean Air Act. Consideration of enforcement
mechanisms – which EPA will require as a condition of approval – can drive the design and implementation
of State plans. To craft enforceable plans, States can look to existing guidance provided EPA and courts, as
well as their own programs that reduce power sector carbon intensity. Our four-State survey illustrates
that the structure of a State’s power sector and the jurisdiction of its regulatory agencies may suggest design
choices for each State. Environmental regulators and PUCs are administering enforceable programs that
could help achieve 2030 performance standards. Current laws may be insufficient, and in many States, new
legislation will be necessary to extend programs or expand mandates. Although there are regulatory gaps to
fill, no State is starting with a blank slate. Regulators have a long history of crafting State plans to meet EPA
standards and experience implementing relevant programs that reduce power sector carbon intensity.
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