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INTRODUCTION

In two recent cases, the Constitutional Court of Kosovo (“the Constitu-
tional Court”) has introduced the notion of a “continuing situation” into
its jurisprudence.! A continuing situation is a set of circumstances that re-
peats anew every day, thereby preventing a legal time limit from beginning
to run until the situation ceases. This functional, rather than formal, inter-
pretation of time limits can significantly expand a court’s temporal jurisdic-
tion. In countries that have undergone recent transitions, the magnitude of
these effects can be great. As a young nation still grappling with the rem-
nants of a former socialist regime, Kosovo is no exception. Despite the po-
tential impact of introducing a continuing situation doctrine into its
jurisprudence, the Constitutional Court has provided little guidance as to
the limits of the concept within Kosovar constitutional law.

Because the Constitutional Court does not have discretionary jurisdic-
tion, a vague continuing situation doctrine will lead to serious docket con-
trol problems. For all cases filed with the Court, a Judge Rapporteur must
draft a report that includes a full summary of the facts and legal arguments
presented.? A review panel of three judges then uses that report to vote on
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the admissibility of the referral.> Regardless of the outcome of this vote, the
Constitutional Court must produce an opinion. If the referral is admissible,
the full Court will decide the merits of the case and write an opinion ex-
plaining its reasoning.* Even if the referral is found inadmissible, however,
the Court must still write an opinion discussing the case’s facts and argu-
ments, while enumerating the reasons for inadmissibility.> Given this pro-
cedure, the primary difference between an admissible and inadmissible
referral is whether the full Court deliberates on the case. Otherwise, any
referral filed with the Constitutional Court entails a comparable amount of
work. Because even manifestly ill-founded claims require the Court to ex-
pend considerable judicial resources, the Constitutional Court has great in-
terest in ensuring that the attorneys and citizens of Kosovo understand
what constitute meritorious claims. Calibrating the citizenry’s expectations
in this way requires coherent, cabined jurisprudential concepts.® Without
such clarity, citizens will feel encouraged to “take their chances” in the
court system. If many of these of claims are inadmissible, then the time
used to produce the required resolutions on inadmissibility will divert the
Court’s attention from those cases in which it has the authority to remedy
constitutional violations.

Clarity is particularly pressing for a continuing situation doctrine. When
the concept of a continuing situation is introduced into a country’s juris-
prudence, previously expired claims may suddenly become admissible. Ea-
ger applicants could attempt to capitalize on claims for which they had lost
hope of obtaining relief. As the requirements for a continuing situation
become more vague, more people may think that their cases qualify and
will therefore file suit. Herein lies the problem the Constitutional Court
faces. Without identifying the requirements of a continuing situation, the
Court has opened itself up to a massive influx of cases that, even if inadmis-
sible, still have the potential to overwhelm the Court’s docket. A key exam-
ple of this phenomenon is the many claims that could arise regarding
property expropriated by the former Yugoslavia. Before the Constitutional
Court adopted the notion of a continuing situation, the Court could have
dismissed such cases as outside its temporal jurisdiction,’ thereby establish-
ing a clear rule that informs citizens not to bring such claims. After the
Court introduced the notion of a continuing situation, however, those same
citizens see a renewed opportunity to have their property returned. The
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question then becomes whether the Constitutional Court intends to expand
its jurisdiction to all such cases. Thus far, the Court’s cases reveal reluctance
toward addressing the ills of the former Yugoslavia.® If, as these instances
indicate, the Constitutional Court seeks to limit its jurisdiction over such
cases, then the Court must find a way to impose coherent limitations on the
applicability of continuing situations within Kosovar law, or risk creating
inconsistency in its jurisprudence.

For guidance on how to cabin its continuing situation doctrine, the Con-
stitutional Court should consider the lessons learned by the European Court
of Human Rights (“ECtHR”). There are many reasons the Court should
look to the ECtHR for direction. In the international sphere, Kosovo's com-
pliance with ECtHR case law would bolster Kosovo’s legitimacy. Further-
more, by conforming to European human rights norms, Kosovo would
advance its goals of membership in the Council of Europe and the European
Union. Domestically, reference to ECtHR jurisprudence has a still more
pressing impetus: the Constitutional Court is obligated to consider this case
law. The Constitution of the Republic of Kosovo (“the Constitution”) in-
corporates the European Convention for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”) into Kosovar law.® The
Constitution further requires that constitutional rights “be interpreted con-
sistent with the court decisions of the European Court of Human Rights.”'©
Thus, although Kosovo is not formally bound as a party to the Convention,
its domestic law considers ECtHR case law to be highly authoritative and
entitles Kosovar citizens to bring constitutional claims under the Conven-
tion. As a result, the importance of considering the ECtHR-established
limits on continuing situations is beyond just that of a means of docket
control; under its mandate the Court is required to take these standards into
account.

Beyond these loftier notions, the Constitutional Court’s jurisprudence
forcefully impacts the situation on the ground in Kosovo. No case more
dramatically exemplifies that power than the recent case involving Kosovo’s
President.!" In September 2010, the Constitutional Court held that the
President of Kosovo, Fatmir Sejdiu, could not simultaneously serve as presi-
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dent and the chairman of his political party.'? The case, however, had been
brought after the statute of limitations had expired. Thus, in order to find
the case admissible, the Constitutional Court declared the case a continuing
situation.'> Within a week of the Court’s ruling, Sejdiu resigned from the
presidency, which started a sharp downward spiral in Kosovo’s political sta-
bility.'* Only a month after Sejdiu’s resignation, Kosovo’s legislature, the
Assembly, voted that it had no confidence in the current government and
dissolved itself in favor of holding emergency elections.’> These elections
were disastrous. Irregularities were so rampant that preliminary reports
questioned whether the results could be used at all.’¢ Ultimately, new elec-
tions were held in five districts,'” but even these new results were disputed
for weeks.'® Now, the newly re-elected Prime Minister is being investigated
for leading an international organ trafficking operation while in office.'®
As an immediate result of the Constitutional Court’s ruling, Kosovo’s
stability, which had gradually grown since independence, quickly began to
crumble. Given Kosovo’s background of political turmoil, the value of
maintaining order should not be taken lightly. At this point, property resti-
tution has not yet caused massive unrest, but the issue has the potential to
increase the country’s instability exponentially. Like other former socialist
republics,?® Kosovo must address this lingering matter, as evidenced by the
many property cases that have begun to emerge at the Constitutional
Court.?! Under the case law of the ECtHR, the Constitutional Court could
exercise jurisdiction over some of these claims but not others. To best util-
ize its limited time and resources for cases in which it can provide relief, the
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Court should work to develop a coherent, cabined continuing situation doc-
trine that clearly delineates the limits of the Court’s jurisdiction. Under the
current vague doctrine, the Court is inviting both meritorious and ill-
founded claims. That result does not optimize the Court’s institutional ca-
pacity to advance the rule of law and protect the rights of citizens.

In making this argument, this Note begins by giving a brief explanation
of Kosovo’s recent political history in Part I, which contextualizes Kosovo’s
present problems. Then, Part II explains the current notion of the continu-
ing situation in Kosovar constitutional law. Part III examines several types
of cases that may become admissible under the Court’s vague continuing
situation doctrine. For each type of case, the Note synthesizes the relevant
case law from the ECtHR and then analyzes how that case law would in-
form the situation as applied to Kosovo. Finally, Part IV concludes by reit-
erating the importance to Kosovo of a cabined continuing situation
doctrine.

I. A Brier History oF Kosovo’s INDEPENDENCE

Before critiquing the jurisprudence of the Constitutional Court of Ko-
sovo, it would be helpful to recount how the Court was established and the
context from which it arose. The former Yugoslavia consisted of six repub-
lics and two autonomous provinces, one of which was Kosovo.?? Serbs once
dominated the population of Kosovo; yet, by the nineteenth century, Al-
banians had become the majority.?> In the early 1980s, Kosovar Albanians
were an estimated 78% of the population,®® and today, the figure is esti-
mated at 92%.%

Relations between Serbs and Kosovar Albanians were strained, particu-
larly after 1989, when revocation of Kosovo’s status as an autonomous prov-
ince brought direct rule from Belgrade and a harsh array of discriminatory
measures directed against Kosovar Albanians.?® At the same time, in the
early 1990s, disorder spread across Yugoslavia. Kosovo watched and waited
as bloody wars broke out in Slovenia, Bosnia, and Croatia.?’” Kosovar Alba-

22. HenNry H. PerrITT, JR., THE ROoAD TO INDEPENDENCE FOrR Kosovo 21-22 (2010).

23. RoBerT ELsi, HistoricAL DictioNarRy oF Kosovo 3 (2d ed. 2011); NoeL Marcorm, Ko-
sovo: A SHORT HiSTORY 194-96 (1998); Kosovo, CENTRAL INTELLIGENCE AGENCY WORLD FACTBOOK,
https://www.cia.gov/library/publications/the-world-factbook/geos/kv.html (last visited Oct. 21, 2011).

24, MARGARET CORDIAL & KNUT ROSANDHAUG, PosT-CONFLICT PROPERTY RESTITUTION: THE
ApPROACH IN KOSOVO AND LESSONS LEARNED FOR FUTURE INTERNATIONAL PrRACTICE 16 (2009);
BranisLav KrsTi¢c-Brano, Kosovo: FAcING THE CourT OF HisTOrRY 92 (2004).

25. ELsIE, supra note 23, at 2; CENTRAL INTELLIGENCE AGENCY, s#pra note 23.

26. See PERRITT, supra note 22, at 28; see also BLSIE, supra note 23, at 8—10; Aidan Hehir, Introduc-
tion: Kosovo and the International Community, in Kosovo, INTERVENTION AND STATEBUILDING: THE IN-
TERNATIONAL COMMUNITY AND THE TRANSITION TO INDEPENDENCE 1, 6 (Aidan Hehir ed., 2010);
MALCOLM, supra note 23, at 344—47.

27. See Tim JupaH, Kosovo: WHAT EvErRYONE NEEDS TO KNOw 68 (2008); see also Kosovo: The
Balkans’ Moment of Truth?, 110th Cong. 10 (2008) (statement of Hon. Daniel Fried, Assistant Secretary
of European and Eurasian Affairs, United States Department of State); COMMISSION ON SECURITY AND
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nian unrest festered domestically and militant organizations, particularly
the Kosovo Liberation Army (“KLA”), grew in popularity.”® Violence
steadily increased over the years and then exploded in March 1998, when
the Yugoslav President, Slobodan Milosevi¢, deployed soldiers and police
forces in a large-scale assault against the KLA.?° The first major strike was
against separatist leader Adem Jashari and at least 46 other members of his
extended family, all of whom were brutally murdered.’® Kosovar Albanians
were outraged.>' Thousands of ethnic Albanians across Europe returned to
Kosovo to join the fight, while, at the same time, MiloSevi¢ exiled hun-
dreds of thousands of Kosovar Albanians in an attempt to keep the resis-
tance at bay.3?

Violence continued to spread until October 1998, when Richard Hol-
brooke and NATO representatives negotiated a cease-fire.>> The peace did
not last, however. By the end of 1998, violent encounters between Serbs
and Kosovar Albanians reemerged.>* Haunted by the failure to intervene
early enough to prevent the death of 7,000 Bosniaks in Srebrenica, Western
leaders pushed NATO to end the violence in Kosovo.>> As a result, on
March 24, 1999, NATO launched an airstrike called Operation Allied
Force.?¢ The attack did not produce immediate results; it took Belgrade 78
days to surrender, and, in the process, much of Kosovo’s infrastructure and
economy were destroyed.>” By June 1999, however, Belgrade had agreed to

CoOPERATION IN EUROPE, CSCE 105-2-1, REPRESSION AND VIOLENCE IN Kosovo 6 (Mar. 18, 1998)
(testimony of Mr. Isa Zymberi, Director, Kosovo Information Center).
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ZANDEE, Kosovo: FroMm Crisis TO Crisis 23 (2001); PERRITT, supra note 22, at 32—34.

29. See STEPHEN SCHWARTZ, KOsovo: BACKGROUND TO A WAR 138-39 (2000); see also Commis-
SION ON SECURITY AND COOPERATION IN EUROPE, s#pra note 27, at 39—44 (timeline detailing violence
incited by the KLA between 1996 and February 1998); Evsik, supra note 23, at 10; PERRITT, supra note
22, at 36.

30. See SCHWARTZ, supra note 29, at 138—39; see also ELSIE, supra note 23, at 142; JUDAH, supra note
27, at 81; PERRITT, supra note 22, at 36.

31. See PERRITT, supra note 22, at 36; see also PERRITT, supra note 28, at 38. Jashari has since
become a prominent symbol of Kosovar Albanian nationalism. See ELSIE, supra note 23, at 142; JuDAH,
supra note 27, at 27—28; SCHWARTZ, supra note 29, at 142. For example, many Kosovar Albanian homes
contain photos of Jashari. See PERRITT, supra note 22, at 36 n.19. On the day Kosovo declared indepen-
dence, t-shirts bearing his image and the phrase “Respected one (hero), the end [is here}” were a
common sight. See id., at 215. Even today, a large photo of Jashari hangs outside Pristina’s “Youth and
Sports Palace,” the shopping and sporting complex that serves as the city’s cultural hub. See GaiL
WARRANDER & VERENA KNauUs, Kosovo: THE BRaDT TRAVEL GUIDE 126-27 (2007).

32. See PERRITT, supra note 22, at 36—37; see also SCHWARTZ, supra note 29, at 141-42.

33. PERRITT, supra note 22, at 39; see also Timothy W. Crawford, Pivotal Deterrence and the Kosovo
War: Why the Holbrooke Agreement Failed, 116 Por. Scr. Q. 510-12 (2001); Hehir, supra note 26, at 7.

34. PERRITT, supra note 22, at 39; see also Crawford, supra note 33, at 513—14; JUDAH, supra note
27, at 84; Hehir, supra note 26, at 7.

35. See JUDAH, supra note 27, at 87; see also Hehir, supra note 26, at 7.

36. James Ker-LiNDsay, Kosovo: THE PaTH TO CONTESTED STATEHOOD IN THE BALKANS 14—-15
(2009); see also BLSIE, supra note 23, at 11; JUDAH, supra note 27, at 87; Hehir, supra note 26, at 8.

37. See Ker-LINDSAY, supra note 36, at 15; see also Hehir, supra note 26, at 9.
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withdraw all troops from Kosovo and to allow the United Nations to estab-
lish an interim administration in the region.’®

From 1999 until 2008, the United Nations Mission in Kosovo (“UN-
MIK”) controlled most of Kosovar affairs.?® Recognizing the need for a
more permanent solution, in 2005 the U.N. appointed Marcti Ahtisaari,
the former president of Finland, as the U.N. Special Envoy to Kosovo.*®
Ahtisaari was tasked with leading negotiations between Kosovo and Ser-
bia*' on a final settlement of Kosovo’s status.*? The eventual fruit of these
efforts was the Comprehensive Proposal for the Kosovo Status Settlement
(“the Ahtisaari Plan”).*> Although the original intent was for the Security
Council to adopt the plan as a Resolution, Russia refused.’* Amidst further
negotiations, Kosovo lost patience and declared independence under the
provisions of the Ahtisaari Plan on February 17, 2008.4> As provided for in
the Plan, international institutions continued to supervise Kosovo, particu-
larly the International Civilian Office (“ICO”) and the European Union
Special Representative (“EUSR”).* These institutions are much smaller
than UNMIK and more limited in focus: they ensure that Kosovo is prop-
erly implementing the Ahtisaari Plan.#” Thus, in 2009, the ICO helped
establish the Constitutional Court of Kosovo, a new institution called for by

38. ELsIE, supra note 23, at 11; KErR-LINDsAY, s#pra note 36, at 15; Hehir, supra note 26, at 9.

39. UNMIK was tasked with “establishing and overseeing the development of provisional demo-
cratic self-governing institutions to ensure conditions for a peaceful and normal life for all inhabitants of
Kosovo.” S.C. Res. 1244, q 10, U.N. Doc. S/RES/1244 (June 10, 1999).

40. See UN. Secretary-General, Letter dated Oct. 31, 2005 from the Secretary-General addressed to
the President of the Security Council, U.N. Doc. $/2005/708 (Nov. 10, 2005) [hereinafter Letter dated
Oct. 31, 20051

41. Although the wars in the early 1990s had essentially dissolved Yugoslavia, Serbia, in a loose
union with Montenegro, retained the name of Yugoslavia until 2003, when this union adopted the
name Serbia and Montenegro. See Montenegro, CENTRAL INTELLIGENCE AGENCY WORLD FACTBOOK,
https://www.cia.gov/library/publications/the-world-factbook/geos/mj.html (last visited Dec. 28, 2011).
Montenegro would later secede from Serbia in 2006. Id.

42. See Kosovo: The Balkans’ Moment of Truth?, supra note 27; KER-LINDSAY, s#pra note 36, at 26-28;
Hehir, supra note 26, at 11. For a criticism of Ahtisaari’s performance, see KER-LINDSAY, szpra note 36,
at 112-13.

43. See U.N. Secretary-General, Letter dated Mar. 26, 2007 from the Secretary-General addressed to
the President of the Security Council addendum: Comprehensive Proposal for the Kosovo Status Settle-
ment, art. 2, U.N. Doc. $/2007/168/Add.1 (Mar. 26, 2007) [hereinafter Ahtisaari Plan}.

44. See Kosovo: The Balkans’ Moment of Truth?, supra note 27, at 11; ELSIE, supra note 23, at 19-20;
PERRITT, supra note 22, at 172—73; Hehir, supra note 26, at 11.

45. See ELSIE, supra note 23, at 20; PERRITT, supra note 22, at 211. The International Court of
Justice has recently ruled that this declaration of independence did not violate international law. See
Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo,
Advisory Opinion, 2010 I.C.J. 141, § 122 (July 22).

46. See Ahtisaari Plan, supra note 43, art. 12. The Ahtisaari Plan refers to the International Civilian
Representative, who heads the International Civilian Office. See 7d. at Annex IX, art. 4.3; see also ELsIE,
supra note 23, at 135; Lawrence Marzouk, Kosovo International Supervision ‘to End in 2012, BALKAN
InsiGHT (July 21, 2011), http://www.balkaninsight.com/en/article/kosovo-international-supervision-to-
end-in-2012.

47. See EiSIE, supra note 23, at 135; PERRITT, supra note 22, at 167.
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the Plan.*® The Court currently consists of six Kosovar and three interna-
tional judges.®

II. Tue CONTINUING SITUATION IN THE CONSTITUTIONAL
Law or Kosovo

A. The President’s Case

The Constitutional Court may receive cases through nine different mech-
anisms.’® One method allows “thirty (30) or more deputies of the Assembly
... to refer the question of whether the President of the Republic of Kosovo
has committed a serious violation of the Constitution.”>! In the first pub-
lished decision of the Court referred through that mechanism,>? thirty-two
deputies sought judgment on whether President Fatmir Sejdiu was violat-
ing the Constitution by simultaneously serving as Chairman of his political
party, the Democratic League of Kosovo.>?

The Constitution provides that, “[alfter election, the President cannot
exercise any political party functions.”>* The President raised several de-
fenses, the most potent of which was procedural: the deputies had failed to
refer the question to the Constitutional Court within the statute of limita-
tions.>> According to the Law on the Constitutional Court, a referral made
by deputies challenging an action of the President must be made within
thirty days, “starting from the day the alleged violation of the Constitution
. . . has been made public.”> President Sejdiu argued that the fact he si-
multaneously held presidential and party offices was made public on June
16, 2008, the date on which he was elected President of Kosovo.5” Alterna-
tively, President Sejdiu asserted that the latest point at which this fact
could be considered public was November 17, 2009, the date of the last
local elections, when, pursuant to applicable law,’® the Democratic League

48. See Ahtisaari Plan, supra note 43, at Annex I, art. 6.

49. Steven Hill & Paul Linden-Retek, Supervised Independence and Post-Conflict Sovereignty: The Dy-
namics of Hybridity in Kosovo’s New Constitutional Court, 36 YALE J. INT’L L. ONLINE 26, 27 (2010), heep:/
www.yjil.org/docs/pub/o-36-hill-linden-retek-hybridity-in-kosovo.pdf.

50. See Const. oF THE REPUBLIC OF Kosovo, June 15, 2008, art. 113(2).

S1. Id. art. 113(6).

52. All published decisions of the Constitutional Court are available online. A review of the deci-
sions reveals that no published decisions prior to Case 47/10 had been referred to the Constitutional
Court through the mechanism laid out in Article 113.6 of the Constitution. See Decisions, CONSTITU-
TIoNAL CourT OF Kosovo, http://www.gjk-ks.org/?cid=2,4 (last visited Oct. 24, 2011).

53. Naim Rrustemi and 31 Other Deputies of the Assembly of the Republic of Kosovo v. His
Excellency, Fatmir Sejdiu, President of the Republic of Kosovo, Case No. KI 47/10, Judgment, § 4
(Sept. 28, 2010).

54. Const. OF THE REPUBLIC OF Kosovo, June 15, 2008, art. 88(2).

55. See Naim Rrustemi, Case No. KI 47/10, q 17.

56. On the Constitutional Court of the Republic of Kosovo (Law No. 03/L-121) art. 45.

57. Naim Rrustemi, Case No. KI 47/10, § 22.

58. On General Elections in the Republic of Kosovo (Law No. 03/L-073) art. 48.
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of Kosovo listed President Sejdiu as the Chairman of the party.>® Even
based upon this later date, the referral would have been time-barred on
December 17, 2009.%°

Thus, the Constitutional Court found itself in a difficult position. On
one hand, the plain language of the statute granting the Court jurisdiction
time-barred the referral. On the other hand, the President of the country
was engaged in a rather clear violation of the Constitution.®' As an institu-
tion seeking “to build a new tradition of constitutionality in Kosovo,” the
Court would have been hard-pressed to allow such a public figure to avoid
reprimand due to a technicality.®> The Court ultimately decided that it
could not allow such an “irrational result” as allowing the President to
continue violating the Constitution “simply because a referral was not
made to the Constitutional Court in a timely manner.”% Rather, the Court
turned to the concept of a continuing situation: because the President’s
violation of the Constitution was repeated every day, the time limit did not
start to run until the violation stopped.®*

The Court’s opinion provided no further details about the requirements
of a continuing situation. Judges Almiro Rodrigues and Snezhana
Botusharova filed a joint dissent, in which they, as international judges
with significantly more expertise in European judicial norms, emphasized
that the Court did not thoroughly consider European standards regarding
time limits.®> The cavalier manner in which the Court deemed the Presi-
dent’s case a continuing situation is somewhat unsurprising, however, given
the way in which the Court first introduced the continuing situation into
Kosovar constitutional law.

B.  The Kosovo Energy Corporation Case

The Constitutional Court first employed continuing situation jurispru-
dence in a case involving forty-nine citizens promised pension packages by
their former employer, the Kosovo Energy Corporation (“KEK”).%¢ These
packages were agreed upon in either 2001 or 2002 (depending upon the
specific applicant) and were supposed to continue until a nationalized Ko-
sovo Pension and Invalidity Insurance Fund was operational.®” In July

59. Naim Rrustemi, Case No. KI 47/10, § 23.

60. See Law No. 03/L-121, art. 45.

61. See Const. OF THE REPUBLIC OF Kosovo, June 15, 2008, art. 88.

62. Enver Hasani, FOREWORD TO STRATEGIC PLAN OF THE CONSTITUTIONAL COURT OF Kosovo:
2010-2013, 6 (2011), available at http://www.gjk-ks.org/?cid=2,50.

63. Naim Rrustemi, Case No. KI 47/10, § 33.

64. See id. q 34.

65. Id. 9 12-27 (Rodrigues and Botusharova, dissenting). For a thorough discussion of the effects
a hybrid court may have on Kosovo’s sovereignty, see generally Hill & Linden-Retek, supra note 49.

66. Imer Ibrahimi and 48 Other Former Employees of the Kosovo Energy Corporation v. 49 Indi-
vidual Judgments of the Supreme Court of the Republic of Kosovo, Case No. KI 40/09, Judgment,
5—6 (June 23, 2010).

67. Id. §9 5, 8.
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2006, however, KEK terminated the pensions, even though there was not
yet a national Pension Fund.®® The applicants contested this action in the
Municipal Court of Pristina, which ruled in their favor and ordered that
KEK pay monetary damages.®® The Pristina District Court affirmed,”® but
in early 2009, the Supreme Court reversed the judgments of the District
Court and held that KEK had lawfully terminated the pension agree-
ments.” On September 11, 2009, the applicants filed their case with the
Constitutional Court.”?

Private individuals bringing claims to the Constitutional Court do so
through a different constitutional provision than deputies who bring a
case.” As such, the Law on the Constitutional Court provides different ad-
missibility requirements.’* Most importantly, private individuals must
bring claims within four months of the alleged constitutional violation.”>
The Supreme Court quashed the vast majority of the applicants’ claims in
February 2009, which would have made them time-barred in June.”® Since
the referral was not filed until September, however, the Constitutional
Court needed to find a way around this statutory time limit to rule on the
case. For the first time, the Court employed the concept of a continuing
situation.”’

The Court introduced this momentous concept in three short
paragraphs.”® The first paragraph described the analogous time limit for
referring cases to the European Court of Human Rights.” The second para-
graph provided the Constitutional Court’s entire explanation of a continu-
ing situation:®°

Examples of continuing situations include complaints concerning
length of domestic court proceedings, detention, and an inability
to enjoy possessions. According to the case law, where the al-

68. 1d. 9 10.

69. Id. § 18.

70. Id. q 22.

71. Id. 9 24-26.

72. 1d. § 31.

73. Const. oF THE REPUBLIC OF Kosovo, June 15, 2008, art. 113(2)(7).

74. On the Constitutional Court of the Republic of Kosovo (Law No. 03/L-121) art. 49.

75. The alleged violation can be measured from the date the applicant is served with a court deci-
sion, the date the alleged violation becomes public, or the date a challenged law is passed. I.

76. See Imer Ibrahimi and 48 Other Former Employees of the Kosovo Energy Corporation v. 49
Individual Judgments of the Supreme Court of the Republic of Kosovo, Case No. KI 40/09, Judgment,
§ 1 (June 23, 2010). Five decisions, however, were quashed in June 2009, rendering September 2009
within the four-month limit for those cases. See id.

77. See id. 9 39-41.

78. Id.

79. See id. § 39.

80. Id. § 40.
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leged violation is a continuing situation, the time limit starts to
run only from the end of the continuing situation.?!

Based upon that description, the Court concluded in the third paragraph
that the applicants’ case was a continuing situation.®?

These paragraphs provide little guidance to future applicants, or, more
importantly, to the Constitutional Court itself about precisely what circum-
stances constitute continuing situations. The only ECtHR case cited in
those paragraphs, Jecius v. Lithuania, is about criminal procedure.®®> Al-
though legal analysis benefits from analogies to disparate areas of law, using
only one such analogy for an entire legal justification is insufficient, partic-
ularly when there is a rich body of ECtHR case law on continuing situa-
tions in property law—the subject matter at hand in the case.®* Moreover,
the Constitutional Court is obligated to consider ECtHR case law when
interpreting the Constitution.®> The Court instead glossed over ECtHR
precedent and created an expansive continuing situation doctrine that
equally covers both the President’s case and the KEK case, despite vast
differences in their content.

Without cabining this continuing situation jurisprudence, the Constitu-
tional Court opens itself up to a myriad of potential claims. Even if the vast
majority of these cases are inadmissible, the result could still debilitate the
Court, which must spend considerable time producing an opinion for every
referral 8¢ For example, at the time of writing, 77 of the Court’s 112 pub-
lished opinions were on inadmissible cases.®” These cases divert limited ju-
dicial resources from those claims in which the Court can remedy
constitutional violations. Therefore, the Court has a strong interest in estab-
lishing clear and cabined doctrines that inform applicants as to what consti-
tutes a meritorious claim. To achieve that end in the specific context of
property law, the Constitutional Court should carefully examine ECtHR
cases involving continuing situations implicating Article 1 of Protocol 1 to
the Convention (“P1-17), which protects property rights.®® The principles

81. Id. q 41 (citing to Jecius v. Lithuania, App. No. 34578/97, { 44 (Eur. Ct. H.R. July 31,
2000), available at http://echr.coe.int/echr/en/hudoc).

82. Id.

83. See Jecius v. Lithuania, App. No. 34578/97 (Eur. Ct. H.R. July 31, 2000) (holding that unlaw-
ful detention was a continuing situation and a violation of Article 5 of the Convention).

84. The Court references some of the foundational ECtHR case law on the basic interpretation of
Article 1 of Protocol 1, see infra Part III.A, but does not discuss its applicability to continuing situa-
tions. See Imer Ibrahimi and 48 Other Former Employees of the Kosovo Energy Corporation v. 49
Individual Judgments of the Supreme Court of the Republic of Kosovo, Case No. KI 40/09, Judgment,
99 50-54 (June 23, 2010).

85. Const. oF THE REPUBLIC OF Kosovo, June 15, 2008, art. 53.

86. See Rules of Procedure 57.

87. See Decisions, ConsTITUTIONAL COURT OF Kosovo, http://www.gjk-ks.org/?cid=2,4 (last vis-
ited Oct. 24, 2011).

88. European Convention for the Protection of Human Rights and Fundamental Freedoms, opened
for signature Nov. 4, 1950, E.T.S. 5 (entered into force Sept. 3, 1953), Protocol 1, art. 1, Nov. 4, 1950
[hereinafter ECHR}.
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developed in that corpus of case law could inform a coherent continuing
situation doctrine in Kosovar constitutional law.

III. Tue Case LAw OF THE EUROPEAN CourT OF HuMAN RIGHTS AND
Its AppLicABILITY TO Kosovo

The following section synthesizes the major types of claims brought to
the ECtHR as continuing situations in violation of Article 1 of Protocol 1
(“P1-17). The section begins by briefly describing the core content of P1-1.
Then, for each type of claim, the relevant ECHR case law is described and
analyzed as to how it could inform cases in Kosovo.

A.  Article 1 of Prorocol 1
The full text of P1-1 reads:

Every natural or legal person is entitled to the peaceful enjoy-
ment of his possessions. No one shall be deprived of his posses-
sions except in the public interest and subject to the conditions
provided for by law and by the general principles of international
law.

The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general inter-
est or to secure the payment of taxes or other contributions or
penalties.®®

The ECtHR has repeatedly stated that the three sentences of this Article
contain three discrete rules: the first sentence of the first paragraph is the
general, overarching rule; the second sentence of the first paragraph imposes
requirements on specific instances of takings; finally, the second paragraph
covers the right of States to control property.®® Because the rules in the first
paragraph concern the use of “possessions,”®! a critical debate in the P1-1
case law centers on defining possessions that are protected by the Protocol.
The clearest example of a possession is property, either movable or immova-
ble, that an applicant owns and currently has in her possession; such prop-
erty is deemed an “existing possession.”®> A more nebulous kind of
protected possession is an “asset,” which is a piece of property for which an

89. Id.

90. See, e.g., Depalle v. France, App. No. 34044/02, para. 77 (Eur. Ct. H.R. Mar. 29, 2010), availa-
ble ar htep://echr.coe.int/echr/en/hudoc; Broniowski v. Poland, App. No. 31443/96, para. 134 (Eur. Ct.
H.R. Sept. 28, 2005), available at http://echr.coe.int/echr/en/hudoc; Sporrong and Lonnroth v. Sweden,
App. Nos. 7151/75 & 7152/75, 5 Eur. H.R. Rep. 35, para. 61 (1982).

91. ECHR, supra note 88, Protocol 1, art. I.

92. See, e.g., Vajagi¢ v. Croatia, App. No. 30431/03, para. 34 (Eur. Ct. H.R. Dec. 11, 2000),
available at htep://echr.coe.int/echr/en/hudoc; Kopecky v. Slovakia, App. No. 44912/98, para. 41 (Eur.
Ct. H.R. Sept. 28, 2004), available ar http://echr.coe.int/echr/en/hudoc.
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applicant has a legitimate expectation that the property will become an
existing possession.”> A legitimate expectation is usually settled domestic
case law indicating that an applicant is entitled to the possession.®

B.  Formal Expropriation
1.  General Principles

A critical divide in the P1-1 case law distinguishes between formal and
de facto expropriations. The ECtHR does not have a standard, concise articu-
lation of its formal expropriation doctrine. Cases involving formal expropri-
ations, however, suggest that such a definition would closely resemble “an
act of the State that deprives an applicant of a possession while also transfer-
ring ownership of that possession.”> Because formal expropriations are dep-
rivations of property, they are subject to the second rule of P1-1, which
requires that deprivations be done lawfully, in the public interest, and in a
manner that proportionally balances public interest with individual
rights.®¢ Both the lawfulness and public interest requirements are easy to
satisfy. “Lawfully” is interpreted to mean “in accordance with law,” not
whether the law itself complies with the Convention; therefore, so long as a
State has the formal power under its own law to expropriate, the first re-
quirement is satisfied.”” The public interest requirement is also easily satis-
fied, because the ECtHR defines “public interest” broadly so as to afford
nations a wide margin of appreciation.”® This flexibility stems from the
ECtHR’s belief that domestic bodies are better placed to determine the

93. See, e.g., Maria Atanasiu et al. v. Romania, App. Nos. 30767/05 & 33800/06, para. 134 (Eur.
Ct. H.R. Jan. 12, 2011), available at htep://echr.coe.int/echr/en/hudoc; Urbdrska obec Trendianske Bis-
kupice v. Slovakia, App. No. 74258/01 (Eur. Ct. H.R. June 2, 2008), available at http://echr.coe.int/
echr/en/hudoc; Kopecky, App. No. 44912/98, para. 35; Prince Hans-Adam II of Liechtenstein v. Ger-
many, App. No. 42527/98, para. 83 (Eur. Ct. H.R. July 12, 2001), available at http://echr.coe.int/echr/
en/hudoc.

94. Kopecky, App. No. 44912/98, para. 48; ¢f. Beshiri et al. v. Albania, App. No. 7352/03, para. 80
(Eur. Ct. H.R. Aug. 22, 2006), available ar http://echr.coe.int/echr/en/hudoc; Jantner v. Slovakia, App.
No. 39050/97, paras. 29—33 (Eur. Ct. H.R. July 9, 2003), available at http://echr.coe.int/echr/en/hudoc;
Gratzinger v. The Czech Republic, App. No. 39794/98, para. 73 (Eur. Ct. H.R. July 10, 2002), availa-
ble at http://echr.coe.int/echr/en/hudoc. More recently, the ECtHR has also recognized that the tolerance
of authorities in adverse possession cases can also create a legitimate expectation. See, e.g., Oneryildiz v.
Turkey, App. No. 48939/99, paras. 127-129 (Eur. Ct. H.R Nov. 30, 2004), available at http://
echr.coe.int/echr/en/hudoc.

95. See, e.g., Urbdrska obec Trentianske Biskupice, App. No. 74258/01, para. 91; Malhous v. The Czech
Republic, App. No. 33071/96 (Eur. Ct. H.R. July 12, 2001), available at http://echr.coe.int/echr/en/
hudoc; Prince Hans-Adam 11, App. No. 42527/98, para. 94.

96. See, e.g., Perdigdo v. Portugal, App. No. 24768/06, para. 70 (Eur. Ct. H.R. Nov. 16, 2010),
available at http://echr.coe.int/echr/en/hudoc; Brumirescu v. Romania, App. No. 28342/95, 33 Eur.
H.R. Rep. 35, para. 78 (2001).

97. See, e.g., Urbdrska obec Trencianske Biskupice, App. No. 74258/01, para. 117; Scordino v. Italy,
App. No. 36813/97, para. 81 (Eur. Ct. of H.R. Mar. 29, 2000), available at http://echr.coe.int/echr/en/
hudoc; Bramdarescu, 33 Eur. H.R. Rep., § 78; The Former King of Greece v. Greece, App. No. 25701/
94, paras. 79-82 (Eur. Ct. H.R. Nov. 23, 2000), available at http://echr.coe.int/echr/en/hudoc.

98. See, e.g., Urbdirska obec Trentianske Biskupice, App No. 74258/01, paras. 118-120 (recognizing
that “protection of the environment and the creation of stable ecological systems” is in the public
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public interest of their own nations.®® Because such a broad range of actions
can fulfill the lawfulness and public interest requirements, the fair balance
requirement carries the most weight, and the ECtHR regularly finds that a
State’s actions have not achieved such balance.'®®

2. Admissibility Considerations

In formal expropriation cases, inadmissibility often prevents the ECcHR
from ruling on the three requirements just described. According to the
Convention, applicants must file claims with the ECtHR within six months
of the final decision that exhausted domestic legal remedies.'®' Therefore,
claims are often time-barred, since many expropriations occurred during
Cold War-era Communist regimes. Most of those claims are also inadmissi-
ble ratione temporis, because the expropriations occurred before the respon-
dent States had ratified the Convention, and the ECtHR will not give the
Convention retroactive effect by applying it to pre-ratification actions.'®? It
is noteworthy that the ECtHR will not separate subsequent legal proceed-
ings from the original act of expropriation for admissibility purposes; in
other words, if the expropriation occurred prior to ratification of the Con-
vention, then a case is inadmissible ratione temporis, even if the proceedings
that refuse to remedy the situation occurred after ratification.!?

When these temporal requirements are not satisfied, there is another
route to admissibility: the continuing situation doctrine. Like the Constitu-
tional Court of Kosovo did in the KEK case, the ECcHR can use continuing
situations to give itself power to hear otherwise inadmissible cases. Unlike
the Constitutional Court of Kosovo, however, the ECtHR has significant
limitations on its continuing situation doctrine. One key constraint arises
from the distinction between continuing situations and instantaneous acts
with enduring effects.'®* A continuing situation prevents the applicable
time limit from beginning to run, because the alleged violation re-occurs

interest); The Former King of Greece, App. No. 25701/94, paras. 8788 (recognizing that resolving consti-
tutional issues to help a country transition from a monarchy to a republic is in the public interest).

99. See, e.g., The Former King of Greece, App. No. 25701/94, para. 87.

100. See, e.g., Urbdrska obec Trencianske Biskupice, App. No. 74258/01, para. 132; Vajagi¢ v. Croatia,
App. No. 30431/03, para. 45 (Eur. Ct. H.R. July 20, 2006); The Former King of Greece, App. No. 25701/
94, para. 99.

101. ECHR, supra note 88, art. 35(1).

102. See, e.g., Bleti¢ v. Croatia, App. No. 59532/00, para. 67 (Eur. Ct. H.R. Mar. 8, 2006), availa-
ble at htep://echr.coe.int/echr/en/hudoc; Prince Hans-Adam II of Liechtenstein v. Germany, App. No.
42527/98, para. 85 (Eur. Ct. H.R. July 12, 2001), available ar http://echr.coe.int/echr/en/hudoc;
Malhous v. The Czech Republic, App. No. 33071/96 (Eur. Ct. H.R. Dec. 13, 2000), available at htep://
echr.coe.int/echr/en/hudoc.

103. See Bleic, App. No. 59532/00, para. 79.

104. See, e.g., Blecié, App. No. 59532/00, para. 74 (citing Kadikis v. Latvia, App. No. 47634/99
(Eur. Ct. H.R. June 29, 2000)); Jovanovi¢ v. Croatia, App. No. 59109/00 (Eur. Ct. H.R. Feb. 28,
2002)).
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everyday.'®> In contrast, an instantaneous act with enduring effects occurs
one distinct time in the past, but the ramifications extend into the future.
With a continuing situation, both hurdles to temporal jurisdiction are over-
come. The six-month limitation will not have expired, assuming that the
situation ceased less than six months prior to filing the case with the
ECtHR. Similarly, even for acts occurring before ratification of the Conven-
tion, the ratione temporis objection fades, because the violation re-occurs after
ratification.’®® Yet, if the same act were classified as instantaneous with en-
during effects, it would not be admissible. The six-month time limit would
start to run after the original act, and, if the act occurred prior to ratifica-
tion of the Convention, it would still be inadmissible ratione temporis.'?

At first, this distinction may seem academic. For property cases, how-
ever, the difference has significant practical value, because there is a base-
line assumption that “the deprivation of an individual’s home or property is
in principle an instantaneous act and does not produce a continuing situa-
tion . . . .”'%8 There are some exceptions to this assumption, which will be
considered below, but formal expropriations are not an exception; they are
considered instantaneous acts with enduring effects, rather than continuing
situations.

3. Application to Kosovo

Before analyzing the application of ECtHR case law to Kosovo, it is nec-
essary to discuss a few basics about the numerous expropriation regimes
carried out by the former Yugoslavia. Within the first decade after World
War II, the Yugoslav State declared itself the owner of all natural resources,
confiscated land that belonged to enemies of the state, and seized land that
“exceeded the legally permissible size for private ownership.”'*® Then, in
the 1960s and 1970s, the government reorganized “state-owned” property
into “socially-owned enterprises” that were technically owned by “soci-

105. See Naim Rrustemi and 31 Other Deputies of the Assembly of the Republic of Kosovo v. His
Excellency, Fatmir Sejdiu, President of the Republic of Kosovo, Case No. KI 47/10, Judgment, § 34
(Sept. 28, 2010).

106. See, e.g., Urbdrska obec Trenc¢ianske Biskupice v. Slovakia, App. No. 74258/01, para. 93 (Eur.
Ct. H.R. Nov. 27, 2007), available at http://echr.coe.int/echr/en/hudoc; Vajagi¢ v. Croatia, App. No.
30431/03, paras. 21-24 (Eur. Ct. H.R. July 20, 2006), available at http://echr.coe.int/echr/en/hudoc;
Broniowski v. Poland, App. No. 31443/96, paras. 122-24 (Eur. Ct. H.R. June 22, 2004), available at
http://echr.coe.int/echr/en/hudoc; Iatridis v. Greece, App. No. 31107/96, paras. 49-50 (Eur. Ct. H.R.
Mar. 25, 1999), available at http://echr.coe.int/echr/en/hudoc.

107. See, e.g., Bleic, App. No. 59532/00, paras. 53—54 (citing Jovanovié, App. No. 59109/00;
Malhous, App. No. 33071/96).

108. Bletié, App. No. 59532/00, para. 86; see also Malhous, App. No. 33071/96.

109. ORGANIZATION FOR SECURITY AND CO-OPERATION IN EUROPE MissioN IN Kosovo, Priva-
TIZATION IN Kosovo: JupiciaL REviEw oF Kosovo TRUST AGENCY MATTER BY THE SPECIAL CHAM-
BER OF THE SUPREME COURT OF Kosovo 6 (2008) (citing Official Gazette of the People’s Federal
Republic of Yugoslavia No. 64/45 [ConstiTuTION]) [hereinafter OSCE, PrivaTizaTioN IN Kosovol.
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ety.”"1° These enterprises still account for a large percentage of property in
Kosovo: in 1999, 43% of property in Kosovo was considered socially-
owned.!'! In 2008, the year Kosovo declared independence, hundreds of
socially-owned enterprises still existed.!!?

During MiloSevi¢’s rule, the government’s administration of socially-
owned enterprises, along with other property regimes, discriminated
against Kosovar Albanians, in hopes of increasing the population of Serbs in
Kosovo.!"? For example, many Kosovar Albanians were dismissed from their
jobs at these enterprises.!'* Strict rules also governed any sale of land in
Kosovo from a Serb to an Albanian.''> Although the Yugoslav State at-
tempted to monitor these transactions by requiring parties to register con-
tracts, many people circumvented the law by selling land unofficially.''¢ As
a result, the property registration system in Kosovo was considered defunct
until independence.!'” The effects of these problems were particularly ap-
parent when refugees returned to Kosovo after the NATO intervention in
1999; the records were so poor that the government struggled even to de-
termine the owners of land.''® To make matters worse, the retreating Yugo-
slav Army removed a vast number of records.'!®

Thus, starting in 2000, Kosovo faced an incredible challenge: recon-
structing a nonfunctional property system. As part of its interim adminis-
tration in Kosovo, the U.N. created a series of institutions to assist with
this effort.’> Two such bodies were the Housing and Property Directorate
and the Housing and Property Claims Commission, both of which had the
power to examine property rights violations that occurred between 1989
and 1999.'2' Another institution was the Kosovo Trust Agency (“KTA”),
which had the authority to administer Kosovo’s socially-owned enterprises
that were still in existence on or after December 31, 1988.122 As these ex-
ample institutions demonstrate, the U.N. focused on remedying property
rights violations that occurred during the 1990s. Given MiloSevi¢’s oppres-

110. Id. at 6; accord J. David Stanfield & Skender Tullumi, Immovable Property Markets in Kosovo,
TerrA INSTITUTE 4 (2004), http://www.terrainstitute.org/pdf/prop_kosovo.pdf (last visited Oct. 23,
2011).

111. See COrRDIAL & ROSANDHAUG, supra note 24, at 16.

112. See OSCE, PrivaTizaTioN IN Kosovo, supra note 109, at 52.

113. See id. at 7.

114. See Stanfield & Tullumi, supra note 110, at 4.

115. See CORDIAL & ROSANDHAUG, supra note 24, at 19; Stanfield & Tullumi, supra note 110, at
4-5.

116. See CORDIAL & ROSANDHAUG, supra note 24, at 19; Stanfield & Tullumi, su#pra note 110, at 5.

117. See CORDIAL & ROSANDHAUG, supra note 24, at 19-20; Stanfield & Tullumi, s#pra note 110,
at 3-5.

118. See CORDIAL & ROSANDHAUG, supra note 24, at 25; Stanfield & Tullumi, supra note 110, at 5.

119. See COrRDIAL & ROSANDHAUG, supra note 24, at 25-26.

120. See generally Jose-Maria Arraiza & Massimo Moratti, Gerting the Property Questions Right: Legal
Policy Dilemmas in Post-Conflict Property Restitution in Kosovo (1999-2009), 21 INT'L J. REFUGEE L. 421
(2009).

121. See CORDIAL & ROSANDHAUG, supra note 24, at 28.

122. On the Establishment of the Kosovo Trust Agency, UNMIK/REG/2002/12 (June 13, 2002).
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sive regime and the numerous problems it caused, such a goal is important.
Yet the U.N. framework did not address property rights violations that
occurred prior to 1989. The majority of the potential problems discussed in
this Note arise in connection with that key fact.

Although formal expropriation claims would contribute to the Constitu-
tional Court’s docket control problem, the claims would be easily dismissed
using the ECtHR case law, thereby quickly calibrating Kosovar citizens’
understanding of meritorious claims. The Yugoslav regimes were similar to
those of other countries considered by the ECtHR in formal expropriation
cases.'?® Therefore, Yugoslav formal expropriations, like those in the
ECtHR case law, should be considered instantaneous acts. As such, most
claims would be inadmissible, except those filed within the time limits,
likely none given that the U.N. remedied expropriations occurring after
1989. Furthermore, the Constitutional Court would not have competence
ratione temporis to hear those formal expropriation claims. If the expropria-
tions are considered instantaneous in nature, then the violation does not re-
occur after ratification of the Constitution. As a result, ruling on such
claims would give the Constitution an impermissible retroactive effect.

Formal expropriation claims have already arisen at the Constitutional
Court. In one case, the applicant sought restitution of land that was for-
mally expropriated in 1974.12* When this request was denied, the applicant
challenged the decision in the Municipal Court of Pristina, which dismissed
the case for lack of jurisdiction.'?> The Constitutional Court again dis-
missed the case but on different grounds: failure to produce any prima facie
evidence of a claim.!?® The Constitutional Court also could have dismissed
the case because the claim was not brought within the applicable time lim-
its and because the expropriation occurred before ratification of the Consti-
tution. In the future, the Court should explain the meaning of formal
expropriations as employed by the ECtHR and, when appropriate, dismiss
such cases on the clear grounds the ECtHR has delineated. If the Court
were to do so, it would send a clear signal to citizens that formal expropria-
tion cases are not meritorious. Without referencing these important con-
cepts from the ECtHR case law, however, formal expropriation cases seem
to fall within the Court’s limitless notion of a continuing situation, thereby
encouraging more citizens to bring such claims and diverting judicial re-
sources from admissible cases.

123. Compare Official Gazette of the People’s Federal Republic of Yugoslavia No. 64/45 [CoNsTI-
TUTION], with Broniowski v. Poland, App. No. 31443/96, para. 134 (Eur. Ct. H.R. Sept. 28, 2005), and
Prince Hans-Adam II of Liechtenstein v. Germany, App No. 42527/98, para. 83 (Eur. Ct. H.R. July
12, 2001), available at http://echr.coe.int/echr/en/hudoc.

124. Nexhmedin Llumnica v. Decision C1.nr.618/02 of the Municipal Court of Pristina, Case No.
KI 03/09, Resolution on Inadmissibility, {4 9—13 (Dec. 14, 2010).

125. Id. § 16 (“[Olnly the body that adopted the initial expropriation decision is competent to
annul the decision”).

126. Id. § 19.
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C.  De Facto Expropriation

A de facto expropriation, like a formal expropriation, is an act of the State
that intends to deprive an applicant permanently of the right to use, sell,
donate, or mortgage a possession. Yet, unlike a formal expropriation, a de
Jacto expropriation does not transfer ownership of the property from the
applicant to the State.'?” This distinction is crucial. If the State has not
transferred ownership of the property, then the affected party still has a
possession with which to bring a claim under P1-1. Furthermore, if that
applicant is continually deprived of the possession, then the deprivation
repeats everyday, thereby creating a continuing situation.'?® In contrast, a
formal expropriation transfers ownership of the property from the applicant
to the State. As a result, at the moment of expropriation, the applicant no
longer has a possession with which to bring a claim. Therefore, the situa-
tion is an instantaneous act, and the time limit starts to run. Given that de
Jacto expropriations are considered continuing situations, whereas formal ex-
propriations are not, deciding the type of expropriation is likely determina-
tive in whether a court can hear the case. In making this distinction, the
ECtHR has considered three factors: (1) whether the expropriation trans-
ferred ownership; (2) whether the expropriation completely deprived the
applicant of the rights to the property; and (3) whether the State intended
to deprive the applicant of those rights permanently.

1. No Proper Transfer of Qwnership to the State

The ECtHR has identified one primary way through which a State fails
to transfer ownership of property to itself: when either an international
body or a domestic court rules that the expropriation was unlawful.’?® An
international body declaring an expropriation unlawful is rare, but discuss-
ing the one major case of this type is still useful, because it sets up the
important issues to the more common cases in which a domestic court has
deemed an expropriation unlawful. In Loizidou v. Turkey, the applicant

127. See, e.g., Loizidou v. Turkey (Merits), App. No. 15318/89, paras. 44—46 (Eur. Ct. H.R. Dec.
18, 1996), available at http://echr.coe.int/echr/en/hudoc; Papamichalopoulos et al. v. Greece, App. No.
14556/89, para. 41 (Eur. Ct. H.R. June 24, 1993), available at http://echr.coe.int/echr/en/hudoc;
Vasilescu v. Romania, App. No. 27053/95, para. 48 (Eur. Ct. H.R. Dec. 18, 1996), available at http://
echr.coe.int/echr/en/hudoc.

128. See, e.g., Loizidou, App. No. 15318/89, paras. 56—57; Papamichalopoulos, App. No. 14556/89,
para. 40; Vasilescu, App. No. 27053/95, para. 48.

129. Loizidon, App. No. 15318/89, paras. 56—57 (original expropriation ruled unlawful by another
international body); Vasilescu, App. No. 27053/95, para. 48 (original expropriation ruled unlawful by a
domestic court). The ECtHR case law has also recognized other ways through which an act of expropria-
tion failed to transfer ownership, but these rare situations have been confined to a few cases. Se, e.g.,
Urbdrska obec Trenlianske Biskupice v. Slovakia, App. No. 74258/01 (Eur. Ct. H.R. June 2, 2008),
available at htep://echr.coe.int/echr/en/hudoc (holding that the State did not transfer ownership when
domestic expropriation law provided for government use, not ownership, of confiscated property);
Hirschhorn v. Romania, App. No. 29292/02 (Eur. Ct. H.R. July 26, 2007), available ar http://echr.
coe.int/echr/en/hudoc (declaring as manifestly unlawful a domestic court’s finding that an expropriation
properly transferred ownership, because the domestic court failed to take into account critical facts).
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owned several plots of land in northern Cyprus.'3° Beginning in 1974, how-
ever, Turkish forces prevented the applicant from accessing her land.!3!
Nine years later, in an act deemed contrary to international law by the U.N.
Security Council, the “Turkish Republic of Northern Cyprus” declared in-
dependence'?? and passed its own constitution.'** This constitution called
for widespread expropriation, including the applicant’s property.'>* The
ECtHR, however, ruled that the Constitution of the Turkish Republic of
Northern Cyprus did not have the authority to transfer ownership of the
applicant’s property, because the constitution itself was the product of an
illegal declaration of independence.'?> Without a valid transfer of owner-
ship, the applicant still had a possession protected by P1-1; furthermore,
the sustained inability to access that possession was both a continuing situa-
tion and a de facto expropriation.!3¢

The ECtHR’s analysis in Loizidon is similar to the reasoning it has em-
ployed when a domestic court has deemed an expropriation unlawful. In
Papamichalopoulos et al. v. Greece, for example, Greece transferred the appli-
cants’ land to the Navy and subsequently built a holiday resort for officers
on the property.'3” Before the construction, however, both the State Counsel
and the Minister of Agriculture had informed the Navy that the land was
not eligible for expropriation.'?® Greek domestic law gave the government
the right to take public forests, but the applicants’ land was not public
forest.'?* Multiple domestic courts affirmed this fact.'*® However, the Navy
neither returned the land nor provided compensation.'! As in Lozzidou, the
ECtHR found that ownership of the property had not been transferred, be-
cause the respondent State lacked the authority to expropriate the land in
question.'? Therefore, the applicants continued to have possessions pro-
tected by P1-1,'% and the sustained deprivation of those possessions was
both a continuing situation and a de facto expropriation.'#4

Papamichalopoulos did not address the types of property that can be expro-
priated de facto and whether the ruling that finds the expropriation unlawful
must come within a particular timeframe. Comparing Papmichalopoulos with

130. E.g., Loizidou, App. No. 15318/89, para. 12.

131. Id. at para. 63.

132. Id. at para. 42.

133. See id. at para. 18.

134. Id.

135. Id. at paras. 44—46.

136. Id. at paras. 62-63.

137. Papamichalopoulos et al. v. Greece, App. No. 14556/89, para. 41 (Eur. Ct. H.R. June 24,
1993), available ar http://echr.coe.int/echr/en/hudoc.

138. Id.

139. Id. at para. 17.

140. Id. at paras. 9-12.

141. See id. at para. 31.

142. See id. at paras. 44-45.

143. See id. at paras. 39—41.

144. See id. at paras. 45—46.
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another foundational de facto expropriation case, Vasilescu v. Romania, sheds
light on these queries.'®> In Vasilescu, police officers searched the applicant’s
house and confiscated gold without a warrant.'#® Almost thirty years after
the confiscation, the applicant filed a claim for restitution.'¥” Through re-
peated appeals, Romanian courts held that the police had unlawfully confis-
cated the gold.'® The ECtHR therefore found that the government had
never transferred ownership to itself.'#® As a result, the applicant still had a
possession with which to bring a claim under P1-1.15° Only one hitch re-
mained: Romania did not ratify the ECtHR until 1994, well after the 1967
confiscation.””' Yet, because the deprivation repeated every day, the situa-
tion continued beyond the date of ratification and thereby gave the ECcHR
competence ratione temporis to hear the claim without giving retroactive ef-
fect to the Convention."”?> The ECtHR thus declared the deprivation a de
Jacto expropriation in violation of P1-1.153

One of the simplest comparisons between these cases is that Papamichalo-
poulos applied to immovable property, whereas Vasilescu concerned movable
property. Given this distinction, both types of property are subject to Je
Jacto expropriations. A more subtle difference between the cases concerns
the timeframe in which the domestic court deemed the expropriation un-
lawful. In Papamichalopoulos, the domestic ruling was less than one year after
the State’s attempt to expropriate the land. In Vasilescu, the ruling was al-
most thirty years after the original confiscation. This difference did not
concern the ECtHR. Rather, so long as the ruling judicial body had the
authority to address the merits of the original expropriation, the ECcHR
did not consider the length of time between the expropriation and the sub-
sequent ruling. After such a judgment finds that the applicants retained
ownership of the property in question, the ECtHR can declare the sustained
deprivation of that property a continuing situation, and, if the other re-
quirements are met, a de facto expropriation.

2. Complete Deprivation of Rights to the Property

An improper transfer of ownership is necessary, but not sufficient, for an
action to qualify as a e facto expropriation. Applicants must then be de-
prived of their possessions. Therefore, the next critical question is the mag-
nitude of the deprivation required. In both Papamichalopoulos and Vasilescu,

145. Vasilescu v. Romania, App. No. 27053/95, para. 48 (Eur. Ct. H.R. Dec. 18, 1996), available
at htep://echr.coe.int/echr/en/hudoc.

146. 1d. at para. 8.

147. Id. at para. 28.

148. Id. at paras. 15-21.

149. Id. at para. 48.

150. See id.

151. See id. at para. 49.

152. See id. at paras. 48—54.

153. See id.
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the ECtHR found that the applicants had lost “all ability to dispose of the
property in issue.”'> Indeed, further analysis of the ECtHR case law indi-
cates that a total deprivation, as opposed to a mere practical deprivation, is
required for a taking to qualify as a de facto expropriation.

A key case supporting that conclusion is Sporrong and Linnroth v. Swe-
den.’>> In Sporrong and Lonnroth, the Swedish government had granted itself
permits to expropriate several parcels of land, including those owned by the
two applicants.’>® In conjunction with those permits, the Stockholm
County Administrative Board prohibited construction on the applicants’
estates.'”” The original permits were set to expire in five years for the Spor-
rong estate!® and in ten years for the Lonnroth estate.'”® The government
continually renewed the permits, however, so that the construction prohibi-
tions were in effect for twenty-five years on the Sporrong estate and for
twelve years on the Lonnroth estate.’®® Notably, these permits gave the
Swedish government the right to expropriate the estates, but transferring
ownership would have required the State to execute that right through ad-
ditional formal procedures.’o' As a result, the State did not transfer owner-
ship, thereby satisfying the first de facto expropriation requirement.'®? Until
the government executed that right, however, the permits still allowed the
applicants “to use, sell, devise, donate or mortgage their properties,” even
though their abilities to do so were hindered.!¢> For example, the applicants
could still sell their estates, although they complained that no seller would
pay full price for property that the government could take at any time.!%*
Nonetheless, the ECtHR found that retaining the possibility of selling pre-
vented the situation from qualifying as an expropriation.'®> Therefore, a de
Jacto expropriation requires that a State completely deprive the applicants of
their rights to the contested property.

The next logical question is what specific rights an applicant must lose
for the taking to qualify as a de facto expropriation. In Papamichalopoulos, the

154. Id. at para. 53; accord Papamichalopoulos et al. v. Greece, App. No. 14556/89, para. 43 (Eur.
Ct. H.R. June 24, 1993), available at http://echr.coe.int/echr/en/hudoc (holding that the applicants’
property had been de facto expropriated, because the applicants were not able to “make use of their
property or to sell, bequeath, mortgage or make a gift of it . . . ."”).

155. App. Nos. 7151/75 & 7152/75, 5 Eur. H.R. Rep. 35 (1982).

156. Id. at paras. 11, 20.

157. Id. at paras. 16, 23.

158. Id. at para. 11.

159. Id. at para. 20.

160. Id. at para. 58.

161. Id. at para. 37.

162. 1d. Sporrong and Linnroth is one of the atypical cases referenced earlier, see supra note 129, in
which the ECtHR found that a State failed to transfer ownership to itself without a domestic court first
declaring as such. In this case, the ECtHR could not rely on a domestic ruling, because Swedish expro-
priation decisions were generally not subject to judicial review. I4. at para. 50. As a result, the ECtHR
was required to conduct its own inquiry into the applicable domestic law. Id. at para. 37.

163. Id. at para. 62.

164. 1d. at para. 58.

165. Id. at para. 63.
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applicants lost the ability to “make use of their property or to sell, be-
queath, mortgage or make a gift” of the property; this loss was sufficient to
qualify the act as an expropriation.'®® In contrast, the ECtHR’s reasons for
not classifying the situation in Sporrong and Linnroth as an expropriation
focused on the applicants’ retention of the right to sell the property.'”
Together, these two decisions therefore imply that maintaining the right to
sell is sufficient for a situation not to constitute a de facto expropriation,
even when significant other rights are lost. This inference is supported by
the ECtHR’’s reasoning in Hutten-Czapska v. Poland.'*® In that case, the Po-
lish government had set up restrictions on landlords’ abilities to terminate
leases.'® As a result, the applicant could not evict his tenant and thus lost
the ability to use or occupy his house himself.!”® Nonetheless, the depriva-
tion of the applicant’s possession did not constitute a de facto expropriation
because he maintained the right to sell the property to someone who would
keep the tenant.'”' The ECtHR has yet to clarify whether losing any other
right is also necessary for a de facto expropriation to occur. Given the almost
exclusive focus on the right to sell in Sporrong and Hutten-Czapska, however,
it seems unlikely that the ECtHR would require any other particular loss.

3. Governmental Intent to Deprive Permanently

The ECtHR'’s reasoning in Hutten-Czapska included a third consideration
for determining when a situation qualifies as a de facto expropriation:
whether the government intends to deprive applicants of their possessions
permanently.’”> The addition of this factor muddies the ECcHR's de facto
expropriation jurisprudence, because it is unclear whether this considera-
tion should receive the same weight as the two other requirements. The
Court’s recent case law, however, indicates that the government’s intent
should receive significant weight. In Ghigo v. Malta, for example, the Mal-
tese government allocated the applicant’s home to another person and re-
quired the applicant to keep the new occupant as a paying tenant.'’> As in
Hutten-Czapska, the ECtHR took note of the fact that the applicant main-
tained the right to sell his property, even though he had lost other rights,
including occupancy.l’4 Yet, in the paragraph that explains why the cir-
cumstances do not qualify as a de facto expropriation, the ECtHR only dis-

166. Papamichalopoulos et al. v. Greece, App. No. 14556/89, para. 43 (Eur. Ct. H.R. June 24,
1993), available ar http://echr.coe.int/echr/en/hudoc.

167. See Sporrong and Linnroth, 5 Eur. H.R. Rep. 35, para. 63.

168. App. No. 35014/97, paras. 160-61 (Eur. Ct. H.R. June 19, 2006), available at http://
echr.coe.int/echr/en/hudoc.

169. Id. at paras. 12-15.

170. Id.

171. Id. at paras. 160-61.

172. See id.

173. App. No. 31122/05, paras. 5-9 (Eur. Ct. H.R. Dec. 26, 20006), available at http://www.echr.
coe.int/echr/en/hudoc.

174. Id. at para. 49.
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cussed its finding that the State did not intend to deprive the applicant of
his possessions permanently.'”> This focus on governmental intent is reiter-
ated in other cases.!7¢

Although the government’s intent was not referenced in older de facto
expropriation cases, an inquiry into such objectives is still consistent with
those holdings. In each of the foundational e facto expropriation cases pre-
viously discussed, the government intended to deprive applicants of their
possessions permanently, so this new factor was satisfied, even if it was not
addressed.'”” Therefore, the ECtHR could have now made this governmen-
tal intent a threshold requirement for a de facto expropriation without being
inconsistent with its prior case law. That said, the recent cases are not clear
enough to deem such intent a requirement yet. At this point, the case law
also supports the proposition that the government’s intent is merely an-
other factor to consider alongside the other requirements.!”®

4. Application to Kosovo

Consider a plausible scenario: a piece of property in Kosovo was expropri-
ated, prior to 1989, but not in accordance with Yugoslav law. Perhaps, for
example, a person was incorrectly classified as an enemy of the state.'” The
land in question has not been returned. These hypothetical, but realistic,
facts could form the basis of a de facto expropriation claim in Kosovo. To
qualify as a de facto expropriation under ECtHR case law, a body with com-
petence to rule on the merits of the original expropriation would need to
have deemed the act unlawful. With such a ruling, the expropriation would
not have transferred ownership to the State, so the applicant would have
retained a possession with which to bring a claim.!8° The importance of the
government’s intent remains unclear, but that ambiguity would not make a
difference in this case, because the Yugoslav laws intended to deprive citi-
zens of their possessions permanently. Thus, the only remaining question

175. Id. at para. 50 (“{Tthe measures taken by the authorities were aimed at subjecting the appli-
cant’s house to a continuing tenancy and not at taking it from him permanently.”).

176. See, e.g., Urbdrska obec Trenlianske Biskupice v. Slovakia, App. No. 74258/01, para. 140
(Eur. Ct. H.R. June 2, 2008), available at http://echr.coe.int/echr/en/hudoc.

177. See, e.g., Loizidou v. Turkey (Merits), App. No. 15318/89 (Eur. Ct. H.R. Dec. 18, 1996),
available at htep://echr.coe.int/echr/en/hudoc; Vasilescu v. Romania, App. No. 27053/95 (Eur. Ct. H.R.
Dec. 18, 1990), available at http://echr.coe.int/echr/en/hudoc; Papamichalopoulos et al. v. Greece, App.
No. 14556/89 (Eur. Ct. H.R. June 24, 1993), available at http://echr.coe.int/echr/en/hudoc.

178. It is clear, however, that that government’s intent to deprive an applicant of possessions per-
manently is not sufficient for a de facto expropriation. In at least one recent case, the ECtHR has ruled
that a State action, although designed to deprive applicants of their property permanently, should be
analyzed under the third rule of P1-1, which covers State control of property, not expropriations. There-
fore, the ECtHR’s decision to analyze this case under the third rule automatically means that the
situation was not considered a de facto expropriation. See J.A. Pye (Oxford) Led. v. U.K., App. No.
44302/02, para. 66 (Eur. Ct. H.R. Aug. 30, 2007), available at http://echr.coe.int/echr/en/hudoc (hold-
ing that an adverse possession regime should be analyzed under the third rule of P1-1).

179. Several of the ECtHR cases were due to such misclassifications. Se, ¢.g., App. No. 27053/95.

180. See, e.g., Loizidon, App. No. 15318/89; Vasilescu, App. No. 27053/95.
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under the current case law would be whether the applicant was entirely
deprived of her rights to use the property, particularly the right to sell. If
so, then the situation would almost certainly qualify as a de facto expropria-
tion and a continuing situation.

Such facts are not simply hypothetical: similar cases have already come
before the Constitutional Court. In one case, for example, the applicants
claimed that their father’s land had been impermissibly expropriated by
Yugoslavia in 1945, because the applicants’ father was misclassified as an
enemy of the state.'! The Constitutional Court declared the case inadmissi-
ble ratione temporis.'®> That outcome, however, was only available because
the applicants brought the case as a violation of the right to a legal rem-
edy.'® Had the applicants instead brought their claim under P1-1, the case
would have qualified under ECtHR case law as a de facto expropriation and
thus a continuing situation. As a result, the violation would have reoccurred
after ratification of the Constitution, thereby eliminating the ratione temporis
objection.

In another case, the Yugoslav State expropriated the applicant’s land in
the 1960s, but the State never registered the transfer of ownership.'®* In
2008, the applicant challenged the expropriation on those grounds, but the
Supreme Court of Kosovo ruled that registration was a mere technicality.'®
The applicant then filed a claim with the Constitutional Court alleging a
violation of his right to a fair trial.’®® The Court, however, found that the
applicant failed to present prima facie evidence that the Supreme Court had
considered the evidence inaccurately, which led the Constitutional Court to
dismiss the claim as manifestly ill-founded.!®” Had this case been brought
as a P1-1 claim, however, it would have been admissible as a de facto expro-
priation. Depending on the substantive law at the time, the State’s failure
to register the land may have prevented it from transferring ownership. In
that case, the applicant would have retained a possession, so that the sus-
tained deprivation of that property would constitute a continuing situation
over which the Constitutional Court would have temporal jurisdiction.

Consider another hypothetical, which highlights the ways in which the
Kosovo Trust Agency (“KTA”) further complicates the situation.'s® The

181. Heirs of Ymer Loxha and Sehit Loxha v. Decision No. PKL.Nr.21/07 of the Supreme Court of
the Republic of Kosovo, dated 17 December 2008, Case No. KI 14/09, § 3, Resolution on Inadmissi-
bility (Oct. 15, 2010).

182. Id. q 27.

183. Id. ¢ 5.

184. Ahmet Fetiu v. Decision A. No. 298/2009 of the Supreme Court of Kosovo, dated 11 Septem-
ber 2009, Case No. KI 54/09, {9 8-9, Resolution on Inadmissibility (Oct. 15, 2010).

185. Id. 9 10-11.

186. Id. § 12.

187. Id. §9 17-18.

188. See On the Establishment of the Kosovo Trust Agency, supra note 122 (amending UNMIK
Regulation No. 2002/12 on the Establishment of the Kosovo Trust Agency, UNMIK/REG/2005/18
(Apr. 22 2002)). In 2008, the KTA was replaced by the Kosovo Privatization Agency (“KPA”), but the
change makes little difference for the purposes of this Note, because the procedures employed by the
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KTA had the authority to administer Kosovo’s socially-owned enterprises,
including the power to liquidate them.'®® Prior to liquidating an enterprise,
the KTA did not need to determine if someone had a prior ownership claim
to the property.'° If such an ownership claim was discovered after liquida-
tion, then the law protected the claims of those who had recently bought
the land,'”! and the KTA would merely allow the prior owner to share in a
portion of the sale’s profits.'”> The proceeds gained by the prior owner
would be less the KTA’s administrative fees and the 20% entitled to em-
ployees of the enterprise.!®?

These procedures could result in the KTA selling land that belonged to
private citizens, which would create claims under P1-1.1%% Applicants in
such cases would struggle to prove their past ownership claims, but if they
could meet that requirement, then the Yugoslav State would have failed to
transfer ownership to the socially-owned enterprise, which would most
likely lead to classifying the case as a de facto expropriation. Since the KTA’s
mandate extends only to the administration of socially-owned enterprises,
the KTA would not have had the authority to sell the land in question.
Thus, the sale would be just one more phase in the applicant’s continued
deprivation of the property. In fact, given that the transaction would not
have been completed pursuant to law, the sale could potentially even qual-
ify as a second de facto expropriation. Either e facto expropriation would be
considered a continuing situation over which the Constitutional Court
could exercise jurisdiction, despite formal time limits.

These cases are only examples. Considering the magnitude of the Yugo-
slav expropriation regimes, many more potential claims lay in tow.'®> The
Constitutional Court could address some of these claims on the merits, such

new institution are essentially the same as those used by the KTA. Se¢e On the Privatization Agency of
Kosovo (Law No. 03/L-067).

189. Law No. 03/L-067 arts. 5—-10. For a thorough discussion of the powers of the KTA, see gener-
ally OSCE, PrivaTizaTioN IN Kosovo, supra note 109.

190. UNMIK/REG/2005/18, supra note 188, §§ 5.3-5.4.

191. OSCE, PrivaTizaTION IN KOSovo, supra note 109, at 26.
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193. OSCE, PrivaTtizaTION IN Kosovo, supra note 109, at 25.

194. See id. at 26.

195. See, e.g., Amrush Rexhepi v. Judgment of the Supreme Court of Kosovo, Rev. No. 256/08,
dated 15 November 2010, Case No. KI 12/11, Resolution on Inadmissibility (Aug. 17, 2011) (dis-
missing as manifestly ill-founded a claim that the State has misallocated personal property in 1987);
Denic D. Mladen and Vitkovic-Denic D. Milorad v. Decision of the Supreme Court of Kosovo,
Cml.Gzz. br. 36/2007, dated 13 December 2007, Case No. KI 18/10, Resolution on Inadmissibility
(Aug. 17, 2011) (dismissing ratione temporis a challenge to a Supreme Court decision that quashed a
lower court holding that an expropriation from the 1960s was unlawful); Shpresa Loxha-Pllana v. Deci-
sion of the Municipal Court of Peja, C.no. 644/06, dated 1 July 2008, Case No. KI 87/10, Resolution
on Inadmissibility (Aug. 17, 2011) (dismissing as time-barred a challenge to the termination of an
appeal seeking restitution of land expropriated in the 1940s); Gjoke Dedaj v. Judgment of the Special
Chamber of the Supreme Court on Kosovo Trust Agency Related Matters, SCC-04-0104, dated 23
October 2007, Case No. KI 115/10, Resolution on Inadmissibility (June 21, 2011) (dismissing as time-
barred a challenge to the KTA’s decision that a 1993 transfer of land was not done in accordance with
law).
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as those listed above, in accordance with ECtHR precedent. Such claims are
the ones that the Court should encourage applicants to bring, so that it can
remedy violations of constitutional rights. Yet, the Court’s current vague
continuing situation jurisprudence invites many more claims than those on
which the Court has the authority to rule. By incorporating into Kosovar
constitutional law the distinction between formal and de facto expropria-
tions, the Court will send clear messages to applicants about the limits of
its jurisdiction. In this way, the Court can focus its limited judicial re-
sources on those situations in which it can provide relief.

D.  Compensation
1.  General Principles

Under ECtHR case law, States are given a wide margin of appreciation in
determining the appropriate level of compensation for an expropriation.'®®
Generally, compensation must reasonably relate to the property’s market
value, although deviations are permissible in exceptional circumstances.'®”
As such, P1-1 does not provide a right to full compensation in all circum-
stances.'”® Nonetheless, the ECtHR reviews claims that compensation was
not reasonably related to market value, and such cases have produced a
significant body of fact-specific case law.'??

Whereas expropriations are covered by the second rule of P1-1, compen-
sation cases are analyzed under the first rule.?°° For example, in Viggu v.
Romania, two administrative bodies decided that the applicant was eligible
for expropriation compensation, but six years later the applicant still had
not received any payment.?®! The ECtHR held that the failure to enforce
these decisions violated the first rule of P1-1.2°2 Similarly, in Maria
Atanasiu et al. v. Romania, the ECcHR held that non-enforcement of a court

196. See, e.g., Perdigdo v. Portugal, App. No. 24768/06, para. 70 (Eur. Ct. H.R. Nov. 16, 2010),
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80, 9262/81, 9263/81, 9265/81, 9266/81, 9313/81, & 9405/81, paras. 121-22 (Eur. Ct. H.R. July 17,
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App. Nos. 13092/87 & 13984/88, para. 71 (Eur. Ct. H.R. Dec. 9, 1994), available at httep://echr.
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198. See, e.g., Scordino v. Italy, App. No. 36813/97, para. 95 (Eur. Ct. of H.R. Mar. 29, 2006),
available at http://echr.coe.int/echr/en/hudoc; Broniowski v. Poland, App. No. 31443/96, para. 182
(Eur. Ct. H.R. Sept. 28, 2005), available at http://echr.coe.int/echr/en/hudoc; James v. U.K., App. No.
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order requiring restitution violated the first rule of P1-1.293 At first, it may
seem that such compensation cases should be analyzed as de facto expropria-
tions and instead be subject to the second rule of P1-1. Consider, for exam-
ple, the case of Brumarescu v. Romania, in which the ECtHR found that
quashing an applicant’s court order requiring restitution was a de facto ex-
propriation violating the second rule of P1-1.2°4 This situation seems simi-
lar to cases analyzed under the first rule, particularly Maria Atanasin, which
concerned non-enforcement of an order requiring restitution.?> Although
the ECtHR never differentiates between these three cases, the facts are dis-
tinguishable based upon the government’s intent—a key factor in determin-
ing de facto expropriations.?®® The quashing of a court decision granting
restitution is an action that intends to deprive the applicant permanently of
a property interest protected by P1-1.207 Therefore, the situation in
Brumarescu is a de facto expropriation analyzed under the second rule of P1-1.
In contrast, the respondent States in Maria Atanasiu and Viagu could argue
that they planned to fulfill their obligations to provide compensation and
did not intend to deprive the applicants of their possessions permanently.
In light of the recent ECtHR case law discussed previously, cases like Maria
Atanasin and Viagu would therefore not qualify as de facto expropriations and
should instead be analyzed under the first rule of P1-1.

2. Admissibility Considerations

The ECtHR'’s treatment of its temporal jurisdiction in compensation
cases represents a significant break from its treatment of similar jurisdic-
tional questions in expropriation cases. As discussed, the ECtHR will not
consider cases in which the original act of expropriation was outside its
temporal jurisdiction, even if the subsequent judicial proceedings were
within the allowable time frame.2°8 In contrast, the Court will hear cases
regarding compensation for expropriations that occurred outside its tempo-
ral jurisdiction, so long as the compensation proceedings were within the
allowable time frame.?® In Vajagic v. Croatia, for example, the applicant’s
land was formally expropriated in the 1970s, but the government took de-

203. App. Nos. 30767/05 & 33800/06, para. 182 (Eur. Ct. H.R. Jan. 12, 2011), available at hetp://
echr.coe.int/echr/en/hudoc.

204. App. No. 28342/95, 33 Eur. H.R. Rep. 35, paras. 7677 (2001).

205. Maria Atanasiu et al. v. Romania, App. Nos. 30767/05 & 33800/06, para. 182 (Eur. Ct. H.R.
Jan. 12, 2011), available at http://echr.coe.int/echr/en/hudoc.

206. See supra Part I11.3.C.

207. It is well-established ECtHR case law that a domestic court order requiring restitution or
payment of compensation creates a property interest protectable under P1-1. See, e.g., Atanasiu, App.
Nos. 30767/05 & 33800/06, paras. 145—46; Kopecky v. Slovakia, App. No. 44912/98, para. 52 (Eur.
Ct. H.R. Sept. 28, 2004), available at http://echr.coe.int/echr/en/hudoc; Brumirescu v. Romania, App.
No. 28342/95, 33 Eur. H.R. Rep. 35, para. 70 (2001).

208. Bleti¢ v. Croatia, App. No. 59532/00, 43 Eur. H.R. Rep. 48, para. 79 (20006).

209. See, e.g., Urbdrska obec Trencianske Biskupice v. Slovakia, App. No. 74258/01 (Eur. Ct. H.R.
June 2, 2008), available ar htep://echr.coe.int/echr/en/hudoc; Vajagi¢ v. Croatia, App. No. 30431/03
(Eur. Ct. H.R. Dec. 11, 2006), available at htep://echr.coe.int/echr/en/hudoc.
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cades to determine an appropriate amount of compensation.?'® The ECcHR
admitted that it had no competence ratione temporis to hear a claim on the
expropriation itself, because the act was prior to Croatia’s ratification of P1-
1.211 Nonetheless, the ECtHR decided that the applicant’s complaint cen-
tered on the delay in receiving compensation, which was a continuing situa-
tion that therefore extended past Croatia’s date of ratification.?'? Thus, the
claim was admissible.?'? In this way, the ECtHR separates proceedings re-
garding compensation from the act of expropriation for admissibility
purposes.

3. Application to Kosovo

Citizens who did not receive proper compensation for expropriated land
could bring claims to the Constitutional Court under P1-1. ECtHR prece-
dent supports finding such cases as continuing situations, even when the
original act of expropriation is beyond the temporal jurisdiction of the
Court.24 Such P1-1 claims are not limited to applicants who received no
compensation; the level of compensation is also reviewable if the amount
did not reasonably relate to the market value of the property. In those cases,
the Kosovar Government would need to argue that the public interest dic-
tated the extent to which the provided compensation deviated from market
value. A potential widespread example of this situation is employees of lig-
uidated socially-owned enterprises, who share only 20% of the proceeds
from the sale of the enterprise at which they worked.?’> Each employee
could make a strong argument that a portion of 20% of the profits is far less
than market value and that the public interest did not necessitate such a
great deviation from full compensation. For similar reasons, people left off
the employee lists (and therefore deprived of any compensation) would also
have claims. One of MiloSevi¢’s discriminatory measures was to fire many
Albanians from their work at socially-owned enterprises.?'® For those who
remained, employment records were abysmal.?'” Flocks of applicants

210. Vajagi¢, App. No. 30431/03 paras. 5-14.

211. Id. at para. 21.

212. Id. at para. 24.

213. 1d.

214. See supra Part IILD.2. In fact, the Constitutional Court has held that the case of an applicant
awaiting compensation from the KTA constitutes a continuing situation for its purposes. See The Inde-
pendent Union of Workers of IMK Steel Factory of Ferizaj, represented by Mr. Ali Azem, President of
the Union v. Constitutional Review of the Decision C No. 340/2001 of the Municipal Court of Ferizaj,
dated 11 January 2002, Case No. KI 08/09, Judgment (December 17, 2010). Although this case was
decided as a violation of the right to fair trial, ECtHR case law indicates that it also could have been
decided as a violation of P1-1 and still have been classified as a continuing situation. Cf. Vajagic, App.
No. 30431/03 para. 24.

215. See OSCE, PrivatizaTioN IN Kosovo, supra note 109, at 25.

216. CoORrDIAL & ROSANDHAUG, supra note 24, at 19.

217. Id.
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brought cases to the Special Chamber of the Supreme Court,?'® in which
they claimed that they had been left off employee lists as a result of dis-
crimination.?'® Although these proceedings resulted in many people being
added to the lists of eligible employees,??® the mere twenty-day limit for
challenging an employee list caused many more to miss the opportunity to
bring claims.??' Such applicants could now argue that the denial of com-
pensation is a continuing situation over which the Constitutional Court can
exercise jurisdiction.

These types of fact patterns are hinted at in two recent cases before the
Constitutional Court.??? In both these cases, the applicants claimed that
they were unlawfully excluded from the employee lists of two socially-
owned enterprises.??> The Constitutional Court declared both cases inad-
missible because the applicants’ cases were still pending before the Special
Chamber of the Supreme Court, so the applicants had not yet exhausted
their legal remedies.??* Nonetheless, these cases illustrate that problems re-
garding privatization are far from hypothetical. Consider what would have
happened if the applicants had waited to file with the Constitutional Court
until after the Special Chamber had reached decisions. Prior to introducing
the notion of a continuing situation, the Constitutional Court could have
dismissed the cases ratione temporis; the Court could not have ruled on the
exclusion of the applicants from the lists of employees, because doing so
would have given retroactive effect to the Constitution.??> In fact, the Court
dismissed an earlier case for that exact reason.?2¢ After the Court introduced

218. The Special Chamber of the Supreme Court had exclusive jurisdiction over matters regarding
the KTA. See On the Establishment of a Special Chamber of the Supreme Court of Kosovo on Kosovo
Trust Agency Related Matters, UNMIK/REG/2002/13 (June 13, 2002), § 4.1.

219. See OSCE, PrIVATIZATION IN K0Osovo, supra note 109, at 14-15.

220. Id. at 15.

221. See Administrative Direction Amending and Replacing UNMIK Administrative Direction
2003/13, Implementing UNMIK Regulation No. 2002/13 on the Chamber of the Supreme Court of
Kosovo on Kosovo Trust Agency Related Matters, UNMIK/AD/2006/17 (Dec. 6, 2006), § 64.

222. Zvezdana Dimitrijevi¢, Constitutional Review of the Decision SCEL-09-0001 of the Special
Chamber of the Supreme Court of Kosovo, dated 8 January 2010, Case No. KI 10/10, Resolution on
Inadmissibility (April 20, 2011); Jovica Joksimovic v. Decision SCLE-09-001 of the Special Chamber of
the Supreme Court of Kosovo, dated 5 January 2010, Case No. KI 12/10, Resolution on Inadmissibility
(Oct. 18, 2010).

223. See Zvezdana Dimitrijevic, Case No. KI 10/10, § 8; Jovica Joksimovic, Case No. KI 12/10,
16-17.

224. See Zvezdana Dimitrijevic , Case No. KI 10/10, §9 18-19; Jovica_Joksimovic, Case No. KI 12/10,
09 20-22.

225. Cf. Bleti¢ v. Croatia, App. No. 59532/00, para. 79 (Eur. Ct. H.R. Mar. 8, 20006), available at
http://echr.coe.int/echr/en/hudoc.

226. See Fillim Musa Guga v. Decisions SCEL-08-0001 and SCEL-08-0001 of the Special Chamber
of the Supreme Court of Kosovo, dated 17 June 2008 and 10 September 2008, Case No. KI 33/09,
Resolution on Inadmissibility (Oct. 18, 2010). The applicant had worked for a socially-owned enter-
prise but fled to Montenegro during the NATO intervention, which resulted in him losing his job. I.
§9 11-12. When the applicant returned home, he could not get his job back. Id. § 13. The socially-
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ees but the KTA ruled against him. Id. 9§ 21-22. The applicant then filed a referral with the
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the continuing situation into Kosovar jurisprudence, however, the same
types of applicants can now claim that they have been continuously denied
compensation, which would make such cases admissible.

Even prior to introducing the continuing situation doctrine, the Consti-
tutional Court’s own case law implied that such a result might one day
occur. In the second case ever filed at the Constitutional Court, the appli-
cants’ land had been expropriated by Yugoslavia in the 1950s.227 The appli-
cants requested restitution of the property in the early 1990s, and then
again in 2000.228 The property, however, was never returned.??® The Court
dismissed the claim as inadmissible, because the applicants had not first
brought their claim to the Special Chamber of the Supreme Court, and
because the applicants did not prove that they had inherited the legal rights
to the property from the person from whom it had been expropriated.?°
The Court, however, did indicate in dicta that such a claim could be admis-
sible if the applicants had the legal rights to the property, and the claim
was never heard before a tribunal.?3! In that case, the situation would con-
stitute a deprivation of property without compensation.??? Although the
Constitutional Court never mentioned a continuing situation in that state-
ment, the idea is implied, because a continuing situation doctrine is neces-
sary for the Court to rule on a decades-old expropriation.

The Constitutional Court’s subsequent case law does not follow the rea-
soning set out in this early case, even though that case is supported by
ECtHR jurisprudence. Unlike with expropriations, ECtHR case law indi-
cates that the Constitutional Court can exercise broad jurisdiction over
compensation cases. Therefore, those are precisely the types of cases that the
Court should encourage applicants to bring. If the Court were to rely upon
the ECtHR’s conception of the differences in admissibility requirements
between expropriation and compensation cases—and clearly explain those
differences in its own case law—the Constitutional Court would better com-
municate the types of claims in which it can provide relief. In so doing, the
Court would encourage attorneys and applicants to bring only such admis-
sible cases.

Constitutional Court, in which he claimed that the KTA had discriminated against him because of his
Egyptian origin. Id. 9 23—24. The Constitutional Court, however, deemed the case inadmissible ra-
tione temporis. Id. 9 25-29.

227. Kole Krasniqi v. Ministry of Agriculture and Directorate of Legal Property Issues and Land
Consolidation of Gjakova Municipality, Case No. KI 02/09, Decision, § 1 (Jan. 24, 2010).
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230. Id. § 3.
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E.  Positive Obligations
1.  General Principles

Well-settled ECtHR case law affirms that States can impose positive ob-
ligations on themselves to provide restitution or compensation for past ex-
propriations.??> A pivotal case in this regard is Broniowski v. Poland.?>* Prior
to World War II, Poland’s border extended beyond the Bug River, but after
the war, the River became Poland’s eastern limit.23> As such, Poles who
lived east of the river had to leave their property and move westward to
remain within Polish borders.?>¢ The Republican Agreements, which stipu-
lated this border change, obliged Poland to pass laws that would compen-
sate those forced to relocate.??” In response, Poland promulgated a series of
legislative acts, some as late as the 1990s, which promised various amounts
of compensation.?3®

Notably, Poland did not ratify P1-1 until October 10, 1994.3° There-
fore, considering that the treaty depriving the repatriated citizens of their
land was from the 1940s, it would seem that Poland could avoid liability
under the Convention. Ruling on the citizens’ claims would give retroactive
effect to the Convention. This result, however, was not the conclusion
reached by the ECtHR. Instead, the Court held that Poland’s own legisla-
tive acts, which remained in effect after ratification, had created new prop-
erty interests that were protected under P1-1 and had vested those interests
in the applicant.?%° Since this case, the ECtHR has consistently ruled that a
State can create a new property right through legislation that promises ei-
ther restitution or some other form of compensation.?4!

2. Application to Kosovo

Kosovo declared independence in accordance with the Ahtisaari Plan,?#?
and the Constitution provides that the Plan “shall take precedence over all
other legal provisions in Kosovo.”2% The Constitution also stipulates that
“all authorities in the Republic of Kosovo shall abide by . . . Kosovo’s

233. See, e.g., Kopecky v. Slovakia, App. No. 44912/98, para. 35, (Eur. Ct. H.R. Sep. 28, 2009),
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(Eur. Ct. H.R. Feb. 12, 2007), available at http://echr.coe.int/echr/en/hudoc; Broniowski v. Poland,
App. No. 31443/96 (Eur. Ct. H.R. June 22, 2004), available at http://echr.coe.int/echr/en/hudoc.
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obligations” under the Ahtisaari Plan and “take all necessary actions for
their implementation.”?% This language is clear: the Ahtisaari Plan dictates
the policies of independent Kosovo. The reach of the Plan is extensive, in-
cluding detailed provisions about many issues, such as refugee rights,?%
cultural heritage,?*® and elections.?” The most relevant provisions for the
purposes of this Note are the requirements regarding property. The Ah-
tisaari Plan requires that “Kosovo . . . recognize, protect, and enforce the
rights of persons to private movable and immovable property located in
Kosovo in accordance with established international norms and standards.”**3
More specifically, the Plan stipulates a legislative agenda that the Assembly
must adopt either by the end of the transition period or “immediately upon
[its} conclusion . . . .72 The transition period lasted for 120 days following
March 26, 2007, when the Plan went into force, and ended on July 26,
2007.2° Among the items on the proscribed agenda was the passage of a
law on restitution.?”!

In October 2010, the Constitutional Court “remind{ed}” the Assembly
of these obligations,?>? because, at that time, the Assembly had not yet
passed a law on restitution.?>> As of the time of writing, the Assembly has
still not passed such a law, which is now more than four years overdue.?>*
Such delay cannot be considered “immediately” after the transition period,
as the Ahtisaari Plan stipulates.?>> Failure to pass this law thus likely vio-
lates the Constitution. Although the Constitutional Court was right to ac-
knowledge the Assembly’s dereliction of duty in addressing this critical
issue, the Court should also be concerned about its own caseload as a result
of the Assembly’s inaction. Under ECtHR case law, the Kosovar Govern-
ment’s acceptance of the Ahtisaari Plan, which requires passing a law on
restitution, could have created new property interests in the same way that
Polish legislation requiring compensation created such interests.?>¢ If that is
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the case, then a continuing situation arises from the sustained deprivation
of the interests protected by the Plan—that is, the continued absence of a
forum that can provide either restitution or compensation.?®” Thus, every
citizen with any claim to a previous property right would have a forceful
argument for an admissible case before the Constitutional Court.

Applicants can also make strong arguments that the Law on the Kosovo
Privatization Agency created another affirmative right. The Preamble of the
KPA law resolves to

ensure that any person claiming to hold an ownership or creditor
right or interest in such an enterprise is provided with:

(i) adequate rights of due process to have such claim heard and its
validity determined, and

(ii) if such claim is determined to be valid, adequate monetary
compensation for the loss or impairment of the concerned right
or interest.?>®

This law implies that any person with a claim to a share of a socially-owned
enterprise deserves at least an administrative hearing to determine the mer-
its of the claim. If a claim stems from a formal expropriation before the
nationalization of the socially-owned enterprise, its applicants would not
have the promised means to have their claims heard, because until a law on
restitution is passed, no judicial body in Kosovo has jurisdiction to rule on
the merits of such a claim. If a claim is valid, then the KPA statute also
creates an affirmative right to compensation, as in Browniowski.?>®

Finally, Article 53 of the Constitution requires the Court to interpret the
Constitution in light of ECtHR precedent.??® Thus, if the Court does not
begin considering this case law, which it has not done in its continuing
situation jurisprudence thus far, then it would also be possible for any citi-
zen to bring a claim against the Court itself for failing to abide by its
affirmative constitutional obligations. Given the widespread application of
these claims, such cases have perhaps the greatest potential to overwhelm
the Constitutional Court’s docket. Unlike the other issues addressed in this
Note, however, the answer to this problem does not lie in cabining the
Court’s continuing situation doctrine. In fact, ECtHR case law indicates
that the Constitutional Court could hear such claims.?*! Even if the Court
could limit its continuing situation doctrine to exclude such cases, the Con-
stitutional Court should avoid that result. The Court should not seek to
prevent citizen suits that ensure the new Kosovar government is function-
ing within its constitutional boundaries. Rather, the Constitutional Court
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should remedy these failings before citizens bring actions. The Court can
look to the ECtHR case law to fulfill its own obligations and remind the
Assembly of its responsibilities through Court opinions. Otherwise, the
government’s failure to address these critical societal needs will mar its le-
gitimacy in the eyes of its populace. For a transitional political system at-
tempting to usher in a new era of stability, this legitimacy is essential.

IV. CoNcLUSION

As this Note demonstrates, the Constitutional Court’s adoption of a
vague continuing situation doctrine could have grave implications. Under
current precedent, potential applicants across the country could bring forth
a multitude of claims that would dominate the Court’s docket. To prevent
this result, the Court must walk a fine line—encouraging claims for which
it can provide relief while discouraging those outside its jurisdiction. If the
Court does not do so, it risks being overwhelmed by manifestly ill-founded
cases, thereby seriously delaying its ability to rule on admissible cases. This
problem will only be exacerbated as the Court becomes more established in
Kosovo’s legal culture. As Kosovar attorneys become increasingly familiar
with the Court, its procedures, and its case law, they are likely to file more
cases.?®? The Constitutional Court must minimize the proportion of this
increased caseload occupied by manifestly ill-founded claims. Otherwise,
the Court will find itself overwhelmed. To avoid that situation, the Court
should employ extensive application of ECtHR case law. Concepts such as
the difference between formal and de facto expropriations would be invalua-
ble tools for providing much-needed guidance to applicants as to the types
of claims the Court can hear. Otherwise, the delays caused by a backlog of
inadmissible cases would hinder “the public’s access to . . . {clourts, which

. weakens democracy, the rule of law and the ability to enforce human
rights.”26

Yet, for all the potential negative consequences of an unrestrained contin-
uing situation doctrine, a well-conceived doctrine could achieve just the
opposite: a dramatic rise in the legitimacy of Kosovar law. Domestically, a
clear continuing situation doctrine that sends lucid signals to applicants
could help optimize the balance between maximizing judicial economy and
providing an effective remedy for the gamut of meritorious constitutional
claims. Internationally, the benefits could be just as great. At first, it may
seem odd to hold Kosovo liable for any of the wrongs endured under Yugo-
slav or Serbian regimes. The easy response is that the Ahtisaari Plan im-
poses such positive obligations. The more optimistic answer, however,
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asserts that assuming those responsibilities bolsters the status of Kosovo as
an independent entity in the eyes of the international community.?*t
Through a well-developed continuing situation doctrine, the Constitutional
Court can aid the Assembly in structuring a framework that responsibly
addresses these lingering problems in accordance with European human
rights norms. Such efforts would be a critical benchmark as Kosovo seeks
recognition from more countries, and, ultimately, membership in the Euro-
pean Union. In this way, the Constitutional Court can do its own part
toward achieving Kosovo’s greater international ambitions.

264. See Tai-Heng Cheng, Why New States Accept Old Obligations, 2011 U. Irr. L. Rev. 1, 29-30
(2011).






