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a Delaware corporation,            Huntington, West Virginia
                                   March 31, 2015 
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 1 Tuesday, March 31, 2015, at 8:41 a.m. in open court

 2 (Out of the presence of the jury) 

 3 THE COURT:  Good morning.

 4 RESPONSE:  Good morning, Your Honor.

 5 THE COURT:  All right.  Are we ready?

 6 MR. JAVINS:  Yes, Your Honor.

 7 THE COURT:  Let's start with the plaintiffs, then.

 8 I have had my clerk provide you with a draft.  I haven't even

 9 finished going over it myself.  So there may be changes that I

10 will bring to your attention at some point during the

11 proceedings this morning.  But what are the issues that

12 plaintiff wants to raise?

13 MR. JAVINS:  Well, we've got a few, and I've brought

14 Mr. Barney with me, and I've parsed over this last night.

15 He's far better than me in terms of arguing instructions.  So

16 I'll probably defer to Mark actually in terms of what's

17 proposed right now.

18 THE COURT:  Well, yes.  And, you know, what's left

19 out that the plaintiff will object to, what's in that the

20 plaintiff will object to, let's try to identify all these

21 matters.  Mark?

22 MR. BARNEY:  Thank you, Your Honor.  Judge, I'll

23 just go through the page number -- 

24 THE COURT:  Sure.

25 MR. BARNEY:  -- and the particular paragraph.

JA1725
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 1 Beginning on page 7, particularly I'm looking at the top of

 2 the page, Roman Numeral iv.  As written, it states that the

 3 defect was proximately caused by the injury.

 4 The plaintiffs would propose -- 

 5 THE COURT:  It says -- my copy says that the defect

 6 proximately caused that injury.

 7 MR. BARNEY:  That's correct, Your Honor.

 8 THE COURT:  Okay. 

 9 MR. BARNEY:  The plaintiffs would propose that the

10 language be altered to state that the defect was a proximate

11 cause of the injury, consistent with West Virginia law,

12 namely, Mays v. Chang, which provides that a plaintiff need

13 only establish that the particular act or incident was a cause

14 of the injury, not the cause of the injury.

15 THE COURT:  Okay.

16 MR. COOKE:  Your Honor, Morningstar is very clear.

17 It needs to be the proximate cause.  As it's stated, it's

18 correct.  If this were a crashworthiness case and we were

19 talking about a factor, it would be a different issue.  I

20 might agree with counsel.  But what's on page 7, Roman Numeral

21 iv, correctly states Morningstar.

22 THE COURT:  I think this is semantics here.  There's

23 absolutely no evidence here that this -- that either -- that

24 this crash occurred because of the defendant's strict

25 liability, breach of warranty, and/or negligence that resulted

JA1726
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 1 in an out-of-control accelerator or it didn't.  And so I don't

 2 think there is -- this is not a case where there's any

 3 evidence about any competing reason that could be a cause.  So

 4 I think it's semantics.  I don't think it has any practical

 5 effect at all.

 6 MR. JAVINS:  I win that bet.  I kind of figured that

 7 was the basis for that.

 8 THE COURT:  All right.  

 9 MR. JAVINS:  Judge, back on page 6, though, third

10 paragraph down, this is just -- it says a defect may be

11 defective.

12 THE COURT:  Okay.  Sure.  We'll --

13 MR. JAVINS:  And I'll defer to Mark again.

14 THE COURT:  Yeah.  It should be a product may be

15 defective.

16 Okay.  All right.  Keep going. 

17 MR. BARNEY:  Judge, page 8 --

18 THE COURT:  All right.

19 MR. BARNEY:  -- the third paragraph down.  In this

20 paragraph --

21 THE COURT:  Is this the "In presenting a design

22 alternative" or the one below that?

23 MR. BARNEY:  That's correct.

24 THE COURT:  Okay.

25 MR. BARNEY:  Insofar as this particular instruction

JA1727
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 1 requires a plaintiff to prove that their alternative designs

 2 have been so tested and shown that it would have significantly

 3 reduced the risk they complain of, while at the same time not

 4 creating other hazards and harms or risks of injuries, we

 5 believe that articulating the particular quantum by which a

 6 plaintiff, you know, must prove reasonable alternative design

 7 is improper under West Virginia law.

 8 THE COURT:  Well, now, what are you talking about?

 9 Are you talking about the preponderance of the evidence

10 standard, or you're talking about what elements of proof?

11 MR. BARNEY:  The elements of proof as to a

12 reasonable alternative design.  We think that the quantum with

13 which it's specified in this particular paragraph is not

14 consistent with West Virginia law.

15 THE COURT:  You say the quantum.  That's the amount.

16 That sounds like the burden of proof.  Are you talking 

17 about --

18 MR. BARNEY:  Yes.  Insofar as the jury is being

19 instructed here that a plaintiff has to prove that the design

20 alternative must significantly reduce the risk they complain

21 of, while not creating other hazards and harms or other risks

22 of injuries, we think all the plaintiff needs to prove is that

23 there is a reasonable alternative design.  And whether that

24 alternative design is reasonable or not should be an issue

25 that the jury should consider, as opposed to specifying what

JA1728
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 1 is reasonable under the context.

 2 THE COURT:  All right.  What says the defense?

 3 MR. COOKE:  Your Honor, that's not -- what counsel

 4 has stated is not West Virginia law.  West Virginia law under

 5 Morningstar says that the term unsafe provides the standard

 6 that the product is to be tested by what a reasonably prudent

 7 manufacturer would accomplish in regard to the safety of the

 8 product, having in mind the general state of the art of the

 9 manufacturing process, including design, labels, and warnings

10 as it relates to economic cost at the time the product was

11 made, and so --

12 THE COURT:  Well, we have that language quoted

13 somewhere else.  So that doesn't in my mind precisely define

14 what West Virginia requires a plaintiff to show in order to

15 show a feasible alternative.

16 MR. COOKE:  And so with respect to the -- what

17 the -- under the Church v. Wesson case, the West Virginia

18 Supreme Court directed a verdict in Wyoming County because --

19 THE COURT:  Can you -- I can't hear you very well.

20 I'm sorry.

21 MR. COOKE:  I apologize, Your Honor.

22 Under Church v. Wesson, the Circuit Court of Wyoming 

23 County directed a verdict in a product liability case because 

24 the alternative designs were not feasible, and the West 

25 Virginia Supreme Court affirmed that.   

JA1729
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 1 The law in West Virginia is that Ford only has to provide 

 2 a reasonably safe design.  It doesn't have to provide the 

 3 safest design.  And so it would seem that this is a comment 

 4 on -- this is almost argument, I think, what counsel is asking 

 5 for.  And the standard is that if they want to offer evidence 

 6 about alternative designs, they can, but the Court can't 

 7 instruct that one is better than the other.  The Court has to 

 8 instruct that the jury can consider alternative designs, but 

 9 Ford doesn't have to choose the safest alternative design.  It 

10 just has to have a reasonably safe design. 

11 THE COURT:  Well, I agree.  I'm not sure that

12 plaintiffs' objection is really answered fully by that, but I

13 think it -- I think you have to show more than just that

14 there's another reasonable design.  You've got to show that

15 this design is unsafe.  And to show that by offering an

16 alternative, you have to show that the alternative is not only

17 reasonably safe but better and feasible.  

18 And so I think it's appropriate to say that that means 

19 you've got to show that the alternative, to be feasible, has 

20 some basis, it's been tested, or -- and/or that it has to be 

21 shown that it would have affected -- eliminated or reduced 

22 risk of injury. 

23 MR. JAVINS:  I like your version, Your Honor.  I

24 think if we limit it to testing, that's -- that's my concern,

25 is to say this thing has been tested.  Well, the truth is, and

JA1730
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 1 in this case, our alternative design is Ford's design, which

 2 adds a wrinkle.  But to say that we have to test it I think

 3 misleads -- we just have to say -- Sam Sero has said it's more

 4 effective, it's better, so on and so forth.

 5 THE COURT:  Well, all right.  I'm going to think

 6 about that.  I might change it to just say that the plaintiffs

 7 have to establish that the design is feasible and show that it

 8 would have eliminated or reduced the risk.

 9 MR. JAVINS:  I think that's a correct statement,

10 Your Honor, and we're fine with that.

11 THE COURT:  What do you say to that?

12 MR. COOKE:  Your Honor, we object because it

13 hasn't -- there's been no evidence that it's been tested and

14 that it is feasible.  In order for it to be feasible --

15 THE COURT:  Well, now you're arguing the evidence,

16 not the instruction.  So I'm talking about changing the

17 instruction to say that the plaintiffs must establish that

18 their design is feasible and show that it would have

19 eliminated or significantly reduced the risk.

20 So you can argue they haven't shown that.  But do you 

21 disagree with that statement of the law as an instruction? 

22 MR. COOKE:  I don't think that it misstates the law.

23 I agree that that does not misstate the law.

24 THE COURT:  Okay.  All right.  Did you get that,

25 Sandy?  I'm going to change that.  I'm going to strike out

JA1731
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 1 "has been sufficiently tested" and say "feasible."  And I

 2 guess that has to be done in two places in the paragraph.  

 3 All right.  Let's keep going. 

 4 MR. COOKE:  Would you read that back for me?

 5 THE COURT:  Sure.  Here's what it will say:  

 6 "In presenting a design alternative for the subject 

 7 vehicle, the plaintiff must establish -- plaintiffs must 

 8 establish that their design is feasible and show that it would 

 9 have eliminated or significantly reduced."  And then in the 

10 next sentence which starts "Unless," the same change, that 

11 their alternative design is feasible and show that it would 

12 have significantly reduced.   

13 So do the parties have any objection to that? 

14 MR. JAVINS:  No, Your Honor.

15 THE COURT:  Plaintiff says no.

16 MR. COOKE:  No, Your Honor.

17 THE COURT:  Okay.  Keep going.

18 MR. BARNEY:  Judge -- and I know the Court has

19 already ruled on this, and so I'd just like to preserve --

20 THE COURT:  Sure.

21 MR. BARNEY:  -- preserve it for the record.

22 Page 9, paragraph 2b, Elements, iv, Roman Numeral iv, 

23 states that the defendant's breach was the proximate cause of 

24 those damages.   

25 The plaintiff would propose that that sentence read that 

JA1732
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 1 the defendant's breach was a proximate cause. 

 2 THE COURT:  All right.  For the same reasons, I

 3 think that's unnecessary here.

 4 MR. BARNEY:  Moving on, Your Honor, as to,

 5 generally, as to the cause of action for negligence as

 6 contained on pages 9 and 10, it's the plaintiffs' position

 7 that as to Ford's duty, that there should be an instruction

 8 that articulates that generally Ford has a duty to prevent

 9 foreseeable harm and that specifies what that duty is with

10 regard to post-sale conduct on Ford's behalf.

11 THE COURT:  Okay.  You weren't here yesterday

12 evening, obviously, so I'm going to briefly summarize, but we

13 discussed that fairly explicitly.  And essentially my

14 tentative -- and I stress tentative -- conclusion yesterday

15 was that, first, that the plaintiffs had earlier agreed that

16 they were not claiming a failure to warn, use strict liability

17 case here.  And so with reference to the strict liability

18 claim that the car was defectively designed, plaintiffs

19 weren't arguing that there should have been an instruction or

20 warning along with the design at the time of the sale, okay?  

21 So I did acknowledge that I thought that the plaintiffs 

22 had evidence that would allow the jury to consider the post- 

23 sale duty of Ford, upon learning that the product they 

24 produced had a dangerous condition, that it was a condition 

25 that was not apparent to an owner or user, and that therefore 
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 1 Ford would have a duty, upon learning of or having reason to 

 2 know of the danger, to either correct or warn.  And so I've 

 3 characterized that as a post-sale negligence duty. 

 4 There was no instruction offered by plaintiff, unless you

 5 sent something --

 6 MR. JAVINS:  Last night.

 7 THE COURT:  Okay.  All right.  So I'm going to get a

 8 copy of that.

 9 MR. JAVINS:  I can give you a copy now.

10 THE COURT:  Well, she's printing me a copy.

11 So I agree that that needs to be addressed, and I think I 

12 cited the Jones and the Funkhouser cases out of Virginia, 

13 which addressed this.  And part of my ruling was that I 

14 thought that that was a viable claim of negligent failure to 

15 warn or correct post-sale and that that also would be a claim 

16 for which the jury could consider the complaints made to the 

17 MORS and the CQUIS programs as evidence going to defendant's 

18 notice or knowledge of the potentially dangerous condition. 

19 So you're offering an instruction now, I take it, that

20 encapsulates that cause of action.

21 MR. BARNEY:  That's correct, Your Honor.

22 THE COURT:  Have you seen it, Mr. Cooke?

23 MR. COOKE:  I suspect it was sent to me, but I

24 haven't seen it.  Thank you.

25 THE COURT:  Did you find some West Virginia case law
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 1 that addressed --

 2 MR. JAVINS:  The evidence is negligence -- 

 3 THE COURT:  Sure.

 4 MR. JAVINS:  -- and that's essentially what we're

 5 citing, is that when a harm is foreseeable, the duty arises

 6 and there's a duty to warn of defects even if it's on your

 7 property.  And so that's essentially what we have proffered

 8 here, and I'll let Mark explain it further.  I think that's --

 9 negligence is negligence.  Foreseeable harm, duty to warn,

10 property, cars, what have you.

11 THE COURT:  So you've now tendered Plaintiffs'

12 Proposed Instruction 27 and Plaintiffs' Proposed Instruction

13 15.  Is 15 just one that was already submitted?

14 MR. BARNEY:  That's correct, Your Honor.  15 was

15 submitted with the initial proposed instructions.

16 THE COURT:  All right.  All right.  And it's the

17 negligent design instruction.

18 Okay.  What says the defendant? 

19 MR. COOKE:  Your Honor, I think this is a critical

20 issue for a couple of reasons.  One is -- and I do not want to

21 presume upon what version of Funkhouser the Court has before

22 it, but the Funkhouser decision that it sounds like the Court

23 is referring to was reconsidered, and the Virginia Supreme

24 Court ruled on January 24, 2013, in a manner that is

25 completely inconsistent with what the plaintiffs have proposed
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 1 to do and what I think the Court has tentatively accepted.

 2 And I have a copy of that case, Your Honor.

 3 THE COURT:  I would like to see it.

 4 MR. COOKE:  I'll just read into the record what -- 

 5 THE COURT:  Sure, go ahead.

 6 MR. COOKE:  -- the overview of the case was.  And

 7 this is important.

 8 Because the plaintiff could neither identify the cause of 

 9 the fires nor rule out all other possible causes of the 

10 fire -- and that sounds like Hershberger that we've talked 

11 about on the other incident issue -- for that reason, the 

12 evidence failed the substantial similarity test.  The father 

13 also argued that the circuit court erred in ruling that its 

14 experts could not rely upon evidence of the prior fires in 

15 their testimony regarding how a reasonable automotive -- 

16 automobile manufacturer would react to those prior fires.   

17 That's what's being argued here.   

18 The Supreme Court of Virginia held that an expert could 

19 not offer opinion testimony based on evidence that failed the 

20 substantial similarity test.  To hold otherwise would be to 

21 allow an expert to offer an opinion based on speculative or 

22 otherwise irrelevant evidence. 

23 The Court went through the evidence.  In fact, it was

24 more specific in those cases because it wasn't just a phone

25 call.
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 1 THE COURT:  Right.

 2 MR. COOKE:  It was actually more of an investigation

 3 into a particular fire.  And that wasn't enough.  And so what

 4 has been offered into evidence in this case is much less in

 5 terms of establishing similarity, establishing notice.  And

 6 the Virginia Supreme Court -- and it was offered, I think,

 7 because of the Court's reading of the earlier Funkhouser

 8 decision and the plaintiff's argument.  That is -- the

 9 Virginia Supreme Court completely disavowed that approach, and

10 the Funkhouser decision, which is 285 Va 272 or 736 S.E.2d --

11 THE REPORTER:  I'm sorry.  A little slower.

12 MR. COOKE:  285 Va 272 and 736 S.E.2d 309.  That's a

13 2013 decision of the Supreme Court of Virginia.

14 THE COURT:  That is exactly the one I read, and so

15 here's what I said.  And I'll certainly review this, but I

16 think I made two points about this case.

17 The first was that it seemed to me that Virginia 

18 recognized that there was a -- could be a negligence claim 

19 post-sale, post-manufacture for negligent failure to warn or 

20 correct of a defect that the manufacturer learns of after the 

21 sale.  And they, in this case, as I recall -- and I think 

22 maybe even in the Jones case -- I think they referred to 

23 Section 388 of the Restatement (Second) of Torts, which 

24 provides a cause of action for the person who provides a 

25 chattel to a user and then -- and learns that there's a 
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 1 dangerous condition or problem with it; second, that that 

 2 problem or defect or danger is not readily apparent to a user 

 3 but is known to the seller of a chattel, and that therefore 

 4 there's a duty to correct or warn.   

 5 And so I think that these cases, first, stand for the 

 6 proposition that plaintiffs can maintain a negligence claim 

 7 for not only negligent design, but for a post-design negligent 

 8 failure to warn.   

 9 Second, I think I said -- and I think this is still 

10 true -- Funkhouser recognized that if you have a substantially 

11 similar post-sale event or an incident, that that can be 

12 evidence to prove that claim.  But in Funkhouser the court 

13 there determined that the other incidents complained of 

14 weren't relevant because they weren't substantially similar 

15 enough.  And it sets a high bar for proving that a subsequent 

16 incident -- before a subsequent incident could be proof of the 

17 existence of the danger or the defect, there has to be a 

18 strong showing of substantial similarity.   

19 Here, I've said that the post-sale MORS and CQUIS 

20 complaints are substantially similar insofar as they identify 

21 a stuck accelerator and that therefore they come in, but for 

22 the limited purpose of showing notice or knowledge of the 

23 potential dangerous condition.  They do not represent and 

24 cannot be relied upon by the jury as evidence to prove the 

25 defective condition.   
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 1 I think that that's still the appropriate distinction.

 2 And I've said that I think therefore the MORS and CQUIS 

 3 complaints are sufficiently similar that they may be used by 

 4 the jury as evidence of notice or knowledge of the defect 

 5 occurring after the sale but before plaintiff's injury, and so 

 6 they go to the -- they're relevant to the claim of a post-sale 

 7 negligent failure to correct or warn.   

 8 So I'll look at this again, but I think that that's -- I 

 9 think that's a fair reading of the Virginia case and a fair 

10 statement of West Virginia law. 

11 MR. COOKE:  And then, Your Honor, so we're -- so

12 that I understand the Court, the -- we agree that the

13 Funkhouser decision looked at reports and investigations that

14 were much more detailed --

15 THE COURT:  Right.

16 MR. COOKE:  -- and excluded them.

17 THE COURT:  They did.  And the reason they excluded

18 it was they failed the substantial similarity test, and I've

19 already ruled that the purpose for which these MORS and CQUIS

20 complaints come in is a more limited purpose of notice or

21 knowledge and that they are substantially similar enough to

22 support that.

23 So that's the way -- the way I read Funkhouser, I think 

24 that you have to examine the purpose for which the evidence is 

25 to be admitted.  And when it's not for the purpose of proving 
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 1 the defect, substantial similarity is a different analysis. 

 2 MR. COOKE:  On that issue, Your Honor, then I --

 3 just so the record is clear, Ford objects for the reasons

 4 previously stated under Rule 404(b), 401, and 403, and, of

 5 course, hearsay as well, 801.

 6 There's one other issue with this claim.  There's two 

 7 other issues, actually.  First is the duty.  The question of 

 8 what the duty is is for the Court.  And there is no -- there's 

 9 been no evidence offered by the plaintiff as to what Ford 

10 should have done or what, you know, what should they have 

11 done, number one.  That's the first issue. 

12 THE COURT:  So you're saying what was Ford's duty if

13 Ford knew or had reason to know of this alleged defect

14 post-sale?

15 MR. COOKE:  Yes, sir.  And so, number one --

16 THE COURT:  I thought plaintiffs' expert addressed

17 that.

18 MR. JAVINS:  I think he did, Your Honor.

19 THE COURT:  What do you think he said, Mr. Javins?

20 MR. JAVINS:  We asked if they had a duty to take --

21 make post-sale investigations and corrective action.

22 THE COURT:  I actually think that in that very

23 colloquy, you also asked whether they had a duty to recall,

24 and I interrupted that.  I think I sustained an objection

25 because I didn't think there was a foundation for that, but I
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 1 think that it was within that vicinity, so to speak, that he

 2 testified -- the expert testified that there was a post-sale

 3 duty --

 4 MR. COOKE:  To do what?

 5 THE COURT:  To either fix it or warn of it.

 6 MR. COOKE:  And so the question, then, that then

 7 raises -- if that's the duty --

 8 THE COURT:  Okay.

 9 MR. COOKE:  -- then that raises the issue of what

10 effect that would've had on the plaintiff in this case.

11 It's undisputed that Mr. Nease purchased this vehicle on 

12 November 10th.  The accident happened ten days later.  And 

13 he didn't communicate to Ford that he had this vehicle.  And 

14 so there's no -- there is a complete lack of evidence on 

15 causation; that if you assume this nebulous duty that Ford was 

16 supposed to do something, it would have made no difference in 

17 this case, and there's no evidence of that. 

18 THE COURT:  Well -- 

19 MR. JAVINS:  The duty is to the vehicle, not to

20 Mr. Nease.  And we're talking about a defective product.  The

21 duty is to fix the product.

22 MR. COOKE:  This is under their negligent failure to

23 warn theory.  And so I mean what -- there's no evidence in the

24 record that they can -- on causation, period.  And so they're

25 going to be -- and so it's --
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 1 THE COURT:  Well -- 

 2 MR. COOKE:  Ford should be entitled that that claim

 3 be directed out because there's no evidence.

 4 THE COURT:  I think you raised an important point.

 5 That causes me some concern.  There certainly was evidence

 6 here that Mr. Nease didn't look at anything.

 7 Having said that, I have some trouble with the 

 8 proposition that where the defendant manufacturer maintains 

 9 that there was no post-sale problem at all and therefore there 

10 was no post-sale action at all by the seller, that the claim 

11 is precluded because the plaintiff can't show that he would 

12 have relied upon or learned of the action taken by the 

13 manufacturer.   

14 Well, the manufacturer took no action.  So if there had 

15 been a warning and plaintiff claimed that he was unaware of 

16 the warning, then I think you'd have an argument.  But here, 

17 there's no -- there's no evidence that Ford did anything 

18 post-sale.  In fact, the evidence is to the contrary, that 

19 Ford never thought this was a problem.  And so when the 

20 manufacturer doesn't issue any corrective measure -- and this 

21 car has been on the road for 11 years.   

22 If you accept as believable plaintiffs' evidence that 

23 Ford knew or should have known that there was, in fact, this 

24 flaw in the speed control cable, then for Ford to do nothing I 

25 think is -- permits this to be a viable cause of action, 
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 1 without the plaintiff having to show what he would have done 

 2 if Ford had done something to correct.   

 3 I mean, I think that the duty here is the duty to either 

 4 warn or correct; and if Ford did neither, I don't think you 

 5 can complain that the plaintiffs haven't established 

 6 causation.  They can't, so to speak, prove the negative. 

 7 MR. COOKE:  Your Honor, I think the plaintiff has

 8 the burden on all the elements of this kind of --

 9 THE COURT:  And what are the elements in -- you

10 know, as I said, I think that these Virginia cases cite what I

11 would consider a common law duty to -- that is, I think at

12 least thus far fairly captured in the plaintiffs' proposed

13 instruction that says if you learn that your product after it

14 leaves your hands has a flaw or a danger and it's a flaw or

15 danger that's not evident to a user and you take no action to

16 correct or warn, that can be negligence.

17 And so that is the duty.  And there is evidence that Ford 

18 did nothing in the face of this alleged defect. 

19 MR. COOKE:  Your Honor, just two brief comments.

20 THE COURT:  Sure.

21 MR. COOKE:  One is I don't understand the warn issue

22 at all.  Is Ford to say that your cable may stick and you

23 should use the brake?  I mean, there's no evidence on that,

24 the warning issue.  So that's very confusing to the jury.

25 THE COURT:  Well, no, there is.  I mean, the expert
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 1 testified that what they ought to do is use the alternative

 2 design.

 3 MR. COOKE:  That's not a warning, though.

 4 THE COURT:  No, but that's a fix, and so that's part

 5 of it.  So the duty is to correct or warn.  And they could

 6 have corrected it.  So in and of itself, it seems to me

 7 there's evidence by which a jury could determine that Ford

 8 learned of the problem or should have learned of the problem

 9 after the sale and didn't apply a fix, didn't put a different

10 plastic piece over the part of the lost motion device, or they

11 could have warned.  They could have informed consumers, users,

12 owners, that check your speed control throttle to make sure

13 that it's not accumulating material or debris that could

14 interfere with its operations.

15 I don't think they have to show anything more than that.   

16 MR. COOKE:  And the evidence, Your Honor, is that

17 not a single one of the -- not a single one of the documents

18 says there's anything wrong with the speed control --

19 THE COURT:  Now you're arguing the evidence.

20 MR. COOKE:  I know, but I'm just saying that's what

21 this claim is being based on, and it's quite unusual in West

22 Virginia, under West Virginia substantive law, to make that

23 leap to provide an unverified hearsay report that's notice of

24 a specific speed control defect without ruling out or even

25 addressing reasonable secondary causes.

JA1744

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 46 of 634



23

 1 THE COURT:  Well, you may right.  You know, I may be

 2 wrong on allowing the MORS and CQUIS in and considering them

 3 relevant evidence for even this limited purpose, but that's

 4 done.  I'm not going to change my mind about that.

 5 I think that now we've got to focus on what's the 

 6 instruction, what is the law applicable to the claim.  And I 

 7 still think that the claim is a post-duty failure to warn or 

 8 correct. 

 9 MR. COOKE:  And so I know that Your Honor

10 understands the defendant's position on that point, but then

11 it's compounded by there being no causal link to the -- which

12 is an element of their claim.

13 THE COURT:  We just disagree -- yeah, we just

14 disagree about the state of the evidence as to causation.

15 So then look at plaintiffs' -- first, let's go back to 

16 the plaintiff.  You've given me Proposed Jury Instruction 15.  

17 Is this instruction not essentially covered by the draft that 

18 we provided you?  I don't know. 

19 MR. BARNEY:  Judge, we don't believe it is.  We

20 think that there's a very clear articulation of the duty that

21 Mr. Nease owed, but we don't think that there's a very clear

22 articulation of the duty owed by the defendant.  As such, we

23 submitted Proposed Jury Instruction Number 15, which generally

24 talks about negligence and defines duty as it relates to --

25 THE COURT:  All right.  Does the defendant have any
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 1 objection to Proposed 15 from plaintiff?

 2 If you guys want to sit down, I don't mind, but pull the 

 3 microphone down there where we can all hear you. 

 4 MR. COOKE:  Your Honor, I'm trying to find where

 5 this topic is addressed.

 6 THE COURT:  Page 9 of the draft sets out the cause

 7 of action for negligence, and the -- really, starting in

 8 subparagraph 2c, which is entitled Related Instructions, that

 9 really shifts the discussion from the plaintiffs' negligence

10 claim against the defendant to the defendant's claim against

11 the plaintiff.

12 So I'm looking at Proposed 15.  I think it's a correct 

13 statement of the law and further definition of the negligence. 

14 MR. COOKE:  Your Honor, I think that the Court's

15 negligence instruction are 2a and b, is sufficient on this

16 issue, especially in light of the absence of the type of

17 evidence that is being offered in this case.  And so to give

18 further emphasis to it in Plaintiffs' Proposed 27, we would

19 object.

20 THE COURT:  All right.  Well, first, then I'm going

21 to grant plaintiffs' objection with respect to Instruction 15.

22 I'm going to take some of that language.  I don't want to be

23 repetitious, but I think the essence of that should be added

24 to the definition of the cause of action by plaintiffs against

25 defendant.  And then as to 27, what is the defendant's -- have
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 1 you stated your objection sufficiently?

 2 MR. COOKE:  I've tried, Your Honor.

 3 THE COURT:  Okay.  Yeah.  You may be right, you

 4 know.

 5 MR. COOKE:  It's just surplusage on what the Court's

 6 charge already says regarding negligence, and it highlights

 7 evidence that is particularly, from Ford's position,

 8 prejudicial and improper.

 9 THE COURT:  All right.  I'm going to give some

10 version of 27 over the defendant's objection.

11 All right.  What else do the plaintiffs cite? 

12 MR. BARNEY:  Judge -- and I know you've already

13 ruled on this.  Page 10, paragraph i, three quarters of the

14 way down the paragraph regarding ordinary care.  It states

15 that such negligence was the proximate cause of the injuries.

16 Just to preserve the record, we would propose changing 

17 "the" to "a" proximate cause.  And I know the Court has 

18 already ruled on that. 

19 THE COURT:  I have.

20 MR. BARNEY:  Secondly, in terms of page 10,

21 paragraph i, it talks about ordinary care.  Immediately after

22 paragraph i, the plaintiff -- the plaintiffs would propose

23 that we insert Plaintiffs' Proposed Jury Instruction Number

24 20, which was previously submitted to the Court, and concerned

25 proximate --
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 1 THE COURT:  Sandy, can you hand me my copy of

 2 theirs?

 3 Plaintiffs' 20.  Yeah, I have to say I'm a little puzzled 

 4 because it seems to me that in terms of the injuries, that 

 5 there isn't any dispute that the injuries were solely caused 

 6 by the crash.  And so if the jury determines liability for the 

 7 crash -- and I don't know -- this is not a case where there's 

 8 something else that's in the evidence which would confuse the 

 9 jury about whether the crash caused the injuries.   

10 So, you know, the problem with adding this kind of 

11 language is that it doesn't help the jury understand anything 

12 that's contested in this case or likely to be argued, and it 

13 starts to use legal terminology that -- the jargon, frankly, I 

14 think is just more confusing than helpful.  So I'm not going 

15 to grant it. 

16 MR. JAVINS:  I didn't actually -- yeah.

17 THE COURT:  All right.  What else?

18 MR. BARNEY:  Judge, on page 10, specifically

19 paragraph double ii 2 as well as 3, the charge uses the term

20 "guilty," which seems to imply some brand of criminal

21 misconduct.

22 THE COURT:  Well, we use it interchangeably, but I

23 don't mind changing it.  We'll change it.

24 MR. HEISKELL:  Your Honor, possible substituted

25 language for that would be that Ford committed some act or
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 1 omission that constituted negligence that -- which was the

 2 proximate cause.

 3 MR. COOKE:  It's not well-defined to say some --

 4 THE COURT:  Yeah, why don't we just say that Ford

 5 was at fault or negligent.

 6 MR. JAVINS:  That's fine.

 7 THE COURT:  All right.

 8 MR. BARNEY:  Judge, on page 11, paragraph 5, again,

 9 "guilty," the term "guilty" is used.

10 THE COURT:  All right.  We'll fix it throughout.

11 MR. BARNEY:  Moving on to page 12, now this

12 particular portion of the charge concerns cause of action for

13 breach of implied warranty.  On the bottom of page 12, it

14 speaks of the reasonably prudent manufacturer's standard.

15 THE COURT:  Yeah, I thought about this too.  It

16 seems to me that evidence as to compliance or non-compliance

17 with manufacturers' standards or Federal Motor Vehicle Safety

18 Standards is evidence that the jury can consider under each of

19 the three causes of action and probably ought to be stated

20 that way.

21 What do you think, Mr. Cooke? 

22 MR. COOKE:  Your Honor, at the bottom of page 12

23 when I first saw that section, that language from Morningstar,

24 I thought that at least that should appear when we talk about

25 strict liability.  So I agree that that language probably
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 1 should be moved up toward the strict liability section.

 2 THE COURT:  Well, do you agree also that this same

 3 language actually applies to all three causes of action?

 4 MR. COOKE:  I do, Your Honor.

 5 THE COURT:  Well, so, and you agree that the

 6 compliance or non-compliance with the Federal Motor Vehicle

 7 Safety Standards is also evidence that should be considered or

 8 could be considered by the jury as to each of the three causes

 9 of action?

10 MR. COOKE:  I do, Your Honor.

11 THE COURT:  So I think both of those we need to put

12 somewhere else together and make clear that they apply to all

13 of them.

14 Further, I think I added on the Federal Motor Vehicle 

15 Safety Standard language, I think I added plaintiffs' 

16 supplemental instruction dealing with prima facie negligence 

17 resulting from violation of a regulatory standard.  And so I 

18 think that language needs to actually be moved into the 

19 negligence paragraph where we talk about the negligence cause 

20 of action.   

21 So I think I'm going to then move both the reference to 

22 manufacturers' standards and Federal Motor Vehicle Safety 

23 Standards to make them applicable to all three claims and then 

24 also state, as part of the negligence claim, that negligence 

25 may be found based upon a violation of the standards. 
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 1 MR. CLARK:  And, Your Honor, Ford objects to that

 2 language about violation of the standards being given as to

 3 any cause of action because there is no evidence that this

 4 vehicle was not compliant with Federal Motor Vehicle Safety

 5 Standard 124 at the time of its manufacture and sale.  And if

 6 you look at the statutory scheme, if you look at the Safety

 7 Act, Your Honor, the -- it's pretty clear that the FMVSS is

 8 only applicable at time of for sale and that this idea of

 9 non-conformity 11 years and 116 miles later is, frankly,

10 something that counsel made up.

11 If you look at 49 U.S.C. 30112(b)(1), it states that the 

12 prohibition on manufacturing, selling, and importing motor 

13 vehicles that do not comply with the Federal Motor Vehicle 

14 Safety Standards does not apply after the first sale on the 

15 vehicle.   

16 Similarly, if you look at Section 115 of the Safety Act, 

17 49 U.S.C. 30115(a), it states that certification of compliance 

18 with the Federal Motor Vehicle Safety Standards shall occur at 

19 delivery.   

20 THE COURT:  Okay.

21 MR. CLARK:  So there's no legal basis -- there's no

22 legal basis for giving that instruction because the undisputed

23 evidence is that the vehicle complied at the time of delivery.

24 THE COURT:  What says the plaintiff?

25 MR. JAVINS:  I don't know what the vehicle did at
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 1 the time of delivery, but I'm quite certain that FMVSS 124

 2 requires that the throttle return to idle position in one

 3 second throughout the life of the vehicle.  Mr. Sero offered

 4 that opinion, and I think even Mr. Bibb discussed that in his

 5 opening.  That duty doesn't end the day the vehicle leaves the

 6 dealership.

 7 THE COURT:  Well --

 8 MR. BIBB:  No, that duty is at the time it is

 9 manufactured and delivered.  Otherwise, you could have your

10 brakes wear out and your vehicle wouldn't be compliant

11 anymore.  I mean, you know, that's not -- that doesn't make

12 any sense.  It's only applicable at the time of manufacture

13 and sale.  And that's what's required by federal law.

14 MR. JAVINS:  No.  Mr. Sero testified pretty

15 clearly -- and I think Mr. Stopschinski did too -- about the

16 duty it's got to return to zero, period.  That's not something

17 that ends at the time of manufacture.

18 THE COURT:  Irrespective of what an expert said, if

19 Mr. Clark accurately quoted the law, which I suspect he did,

20 it's a question of law whether this safety standard is

21 applicable post-sale.  And he just quoted some language that

22 makes it sound pretty clearly, which wouldn't surprise me,

23 that it's determined at the time of manufacture and sale.

24 MR. JAVINS:  I haven't seen the law he cited, so --

25 THE COURT:  All right.  I'm going to ask that he
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 1 give that to you, and we'll take this up when you've had a

 2 chance to review it and think about it.  And subject to that,

 3 then, I'm going to at least move the manufacturers' standards.

 4 I'll determine if the FMVSS language should stay in or not.

 5 MR. COOKE:  Your Honor, just for the purposes of the

 6 record, in addition on this point, West Virginia law is clear

 7 about how Federal Motor Vehicle Safety Standards should be

 8 considered by the jury and, in fact, doesn't -- compliance

 9 does not arise to a presumption in the same way that

10 compliance with a statute, the West Virginia statute they

11 cited, would arise to evidence of due care.

12 And so to give the plaintiffs' instruction is contrary to 

13 more specific case law on the effect of FMVSS, and we object 

14 on those grounds as well. 

15 THE COURT:  Okay.  So tell me the case and what the

16 case law says.

17 MR. COOKE:  Johnson v. GM says -- Johnson v. General

18 Motors is the case that says that the jury should be

19 instructed on the effect of Federal Motor Vehicle Safety

20 Standards.  And across the country, courts have disagreed

21 about whether they preempt, whether it's a presumption, and

22 West Virginia has said the jury shall consider compliance with

23 the Federal Motor Vehicle Safety Standards.

24 I suppose the jury could consider non-compliance if it 

25 was at the time of the manufacture, but the instruction the 
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 1 plaintiffs offered is inconsistent with the Johnson v. General 

 2 Motors case and does not accurately state the law when there's 

 3 a specific case on point about the Federal Motor Vehicle 

 4 Safety Standards. 

 5 THE COURT:  So if I agree with Mr. Clark's argument

 6 that the alleged violation of the safety standard here is

 7 incorrect because it was post-sale and the standard no longer

 8 applied, then what are you saying we should do with the

 9 instruction as to --

10 MR. COOKE:  You don't need to look at -- you don't

11 need to look further at the plaintiffs' instruction.  That

12 answers the question.  There's additional grounds if for some

13 reason -- 

14 THE COURT:  Okay.

15 MR. COOKE:  -- you don't agree with Mr. Clark.

16 THE COURT:  If I accept Mr. Clark's argument, does

17 the defendant still want and believe it's entitled to an

18 instruction as to the effect of compliance -- 

19 MR. COOKE:  Yes, sir.

20 THE COURT:  -- at the time of the sale?

21 MR. COOKE:  Yes, sir, Your Honor, and it's a neutral

22 instruction that the jury is entitled to consider that

23 evidence in whether the product was reasonably safe or not.

24 THE COURT:  Okay.  All right.  Mr. Barney?

25 MR. BARNEY:  Judge, kind of remaining with
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 1 compliance with the Federal Motor Vehicle Safety statute

 2 standard contained on page 13, paragraph 4, the plaintiffs

 3 would propose that the following language be inserted into the

 4 second paragraph down:

 5 MR. JAVINS:  Do you mind if I step out in the

 6 hallway?

 7 THE COURT:  Go ahead.

 8 MR. BARNEY:  And there, we've proposed that the

 9 Court insert just a quote from Estep v. Mike Ferrell Ford

10 Lincoln Mercury.  It's a 2008 West Virginia case.  And the

11 insert is as follows:

12 Compliance with these standards is not conclusive proof 

13 that the design of the product was reasonable.  And that's the 

14 quote.   

15 In the current instruction, it says, you know, the jury 

16 may consider compliance, but it doesn't specify, you know, 

17 what effect that consideration is or how it may consider it.  

18 So we think that in light of the instruction, that it would be 

19 reasonable to insert this additional instruction to the jury. 

20 MR. COOKE:  I disagree, Your Honor.  What you've

21 stated in the charge on page 13, the second paragraph under

22 Number 4, is accurate and consistent with the Johnson case.

23 THE COURT:  And does the defendant view that as

24 sufficient to accomplish what you just spoke of a while ago?

25 If I remove the language about the alleged failure to comply,
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 1 then is what's left --

 2 MR. COOKE:  I believe it's consistent with West

 3 Virginia law, Your Honor.

 4 THE COURT:  All right.  Okay.  Keep going.

 5 MR. BARNEY:  Judge, moving on, page 14, the bottom

 6 of the page, paragraph b provides that if you find that the

 7 plaintiffs, Mr. and Miss Nease, have proven their cause in

 8 connection with -- their case in connection with each cause of

 9 action by a preponderance, then you may award damages to

10 compensate them.

11 THE COURT:  Yeah.  I'm going to change that to

12 "any."

13 MR. BARNEY:  Okay.

14 MR. COOKE:  Mark, what page was that?

15 MR. BARNEY:  We were on page 14, paragraph b at the

16 bottom of the page.

17 MR. COOKE:  Okay.  Thank you.

18 THE COURT:  Okay.

19 MR. BARNEY:  Judge, page 17.

20 THE COURT:  Okay.

21 MR. BARNEY:  Paragraph vi discusses reducing an

22 amount to present value.

23 As a general proposition, the plaintiffs agree that, you 

24 know, any award need be reduced by present value, but it seems 

25 that instructing the jury as to, you know, taking an interest 
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 1 rate or return which the plaintiff could reasonably be 

 2 expected to receive on an investment, by just asking the jury 

 3 to do that, it seems that we're inserting an element of 

 4 guesswork and confusion into, you know, asking a lay jury to 

 5 reduce something to present value. 

 6 THE COURT:  What do you say to that, Mr. Cooke?

 7 MR. COOKE:  Your Honor, I think the law requires

 8 that the award be reduced to present value, and the plaintiff

 9 has offered evidence on it.

10 THE COURT:  All right.  I think that the instruction

11 will be sufficient if I remove the language that starts by

12 taking, number one, the interest rate.  Here, the plaintiffs'

13 evidence included the present value calculation determination.

14 I think the rest of that is unnecessarily confusing to the

15 jury.  So I'm inclined at this point just to stop the

16 instruction after the phrase "amount of the anticipated future

17 loss" and strike the balance.

18 Is there any objection to that? 

19 MR. BARNEY:  No, Judge.

20 MR. COOKE:  So by taking -- okay.  No objection,

21 Your Honor.

22 THE COURT:  Okay.  All right.  Mr. Barney?

23 MR. HEISKELL:  Your Honor, just a couple of clean-up

24 things.

25 THE COURT:  Okay.
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 1 MR. HEISKELL:  These are not substantive, and I

 2 apologize if they were previously covered, but going back to

 3 page 4, the Miscellaneous Witnesses, "John" Perkins should be

 4 "Joel," J-o-e-l, Perkins.

 5 THE COURT:  Okay.

 6 MR. HEISKELL:  And we need to leave open the

 7 possibility that there will be some additional -- some

 8 rebuttal testimony, which we can visit at the appropriate

 9 time.

10 THE COURT:  All right.  Obviously if that changes as

11 a result of what's produced, we can fix the instruction.

12 MR. HEISKELL:  Thank you, Your Honor.

13 On the top of page 6, Cause of Action for Strict Products 

14 Liability, I think that that should be, first, "plaintiffs," 

15 plural, "Mr. and Mrs. Nease allege," since they are both 

16 plaintiffs here. 

17 THE COURT:  Okay.

18 MR. HEISKELL:  And then in that same paragraph, near

19 the end, "that the vehicle's defect caused them injury and

20 loss."

21 MR. COOKE:  No objection.

22 THE COURT:  Okay.

23 MR. HEISKELL:  And you may have covered this.  In

24 the third paragraph where it says, "A defect may be" --

25 THE COURT:  Yeah.  We'll change that to "a product
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 1 may be defective."

 2 MR. HEISKELL:  I'm sorry to be redundant there.

 3 THE COURT:  That's all right.

 4 MR. HEISKELL:  And I think there's one more the

 5 Court -- yes, on page 11, the incomplete paragraph at the top,

 6 "Then if you must -- then you must next determine the fault or

 7 negligence, if any, of Mr. Nease."  These should be deleted, I

 8 believe.

 9 THE COURT:  Yeah.

10 MR. HEISKELL:  And the same in the beginning of

11 paragraph number 6 right below that, the fault or negligence

12 of Mr. Nease.  I think at some point it was the plaintiffs or

13 plaintiff.

14 And that's all I have, sir. 

15 THE COURT:  Okay.  All right.  Mr. Cooke, let's turn

16 to the defendant, then.  What objections?

17 MR. COOKE:  Thank you, Your Honor.  Your Honor, I

18 don't believe there was any -- on page 2, that the Court took

19 judicial notice.

20 THE COURT:  Yeah, we'll take that out.

21 MR. COOKE:  On page 6, Your Honor, after "Defects

22 fall" -- the second paragraph, "Defects fall into three

23 general categories; design defects, structural defects,

24 and" --

25 THE REPORTER:  I'm sorry.  Slow down when you read.
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 1 THE COURT:  Slow down.  She can't keep up with that.

 2 All right.  The paragraph begins, "The defects fall into 

 3 three general categories."  What -- 

 4 MR. COOKE:  Your Honor, what -- I don't believe

 5 there's any evidence as to a structural defect in the next

 6 sentence or a use defect in the --

 7 THE COURT:  You're right.  This was only added as

 8 explaining to the jury what "defects" mean, and then we say,

 9 "In this case, plaintiffs allege a design defect."

10 MR. COOKE:  And I think if we strike the two middle

11 sentences, it's just more clear for the jury and not -- and

12 the cause of structural defects and use defects are not

13 confusing as to whether they're supposed to decide something

14 along those lines.

15 THE COURT:  All right.  Does plaintiff --

16 MR. BARNEY:  No objection, Your Honor.

17 THE COURT:  All right.  We'll take those two

18 sentences out.  So we'll take out the reference to a

19 structural defect or a use defect.

20 MR. COOKE:  Your Honor, the next paragraph --

21 THE COURT:  Hold on a second.

22 (The Court and Clerk conferred privately off the record) 

23 THE COURT:  Okay.

24 MR. COOKE:  Your Honor, the next paragraph I believe

25 is -- the last sentence is confusing.  It says a product which
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 1 is designed so that it causes injury when used or misused in a

 2 foreseeable way is defective in the design which caused the

 3 injury create a danger which was readily preventable --

 4 THE COURT:  Yeah, it is confusing.  I don't know if

 5 we maybe left something out somewhere.

 6 MR. COOKE:  Your Honor, my suggestion for that

 7 paragraph is that we go back to the syllabus points of

 8 Morningstar.  We offered instructions on those syllabus

 9 points.

10 THE COURT:  What particular instruction?  Do you

11 have yours?

12 MR. COOKE:  I do, Your Honor.

13 Your Honor, I believe that under the strict liability 

14 section, we should -- we should submit or substitute Ford's 

15 product defect instruction.  And I apologize.  The number is 

16 not on the instruction, but it's titled Product Defect. 

17 THE COURT:  Where are you in the body of the -- how

18 far over are you?  To save you time, your subtitle, is it

19 Product Defect?

20 MR. COOKE:  Yes, sir.

21 THE COURT:  Plaintiffs' allegation in the present

22 matter are?

23 MR. COOKE:  Yes, Your Honor.  And then the next two

24 instructions, strict liability --

25 THE COURT:  I'm pretty sure we have this language.
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 1 I thought we had this language in.  Maybe it's just not --

 2 MR. COOKE:  Your Honor, there's no language about --

 3 the key West Virginia law for the strict liability claim is

 4 Morningstar's syllabus points 4 and 5.  And it's the language

 5 that says in this jurisdiction the general test for

 6 establishing strict liability in tort is whether the involved

 7 product is defective in the sense that it is not reasonably

 8 safe for its intended use.  The standard of reasonable

 9 safeness is determined not by the particular manufacturer but

10 by what a reasonably prudent manufacturer's standard should

11 have been.

12 THE COURT:  You know, honestly, I had marked on my

13 set of your instructions that we were covering that.  So I'm

14 inclined to grant defendant's product defect instruction.  I

15 think it's proper.  And was there --

16 MR. COOKE:  The next one, Your Honor, is strict

17 liability.

18 THE COURT:  All right.  This instruction immediately

19 following?

20 MR. COOKE:  Yes, sir.

21 THE COURT:  I agree.  I think those are both proper.

22 MR. BARNEY:  Agree.

23 MR. COOKE:  And so, Your Honor, what -- I would

24 substitute those instructions after you state in the charge on

25 page 6 that defects fall into three general categories; design
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 1 defects, structural defects, and use defects.  In this case,

 2 the plaintiff alleges -- the plaintiffs allege a design

 3 defect.  I do not believe that -- the next two paragraphs

 4 should be replaced with those instructions that we just

 5 discussed, Your Honor.

 6 MR. JAVINS:  And, by the way, Andy, you're proposing

 7 syllabus points 4 and 5 of the Morningstar as opposed to the

 8 original -- to the extent that that may differ somewhat from

 9 your original proposed instruction.

10 MR. COOKE:  For the record, I would offer our

11 instructions, and the basis for them is, at least syllabus

12 points 4 and 5, I think they track it pretty well.

13 THE COURT:  All right.  I think the defendant is

14 right.  I'm going to strike out the paragraph in the draft

15 that begins "A product may be defective because its design

16 renders it unsafe."  And then the next one is -- that I'll

17 strike is "whether the manufacturer fulfilled this duty."  And

18 I will give the two defendant instructions with whatever minor

19 grammatical changes need to be made.

20 MR. COOKE:  Okay.  Your Honor, we would also offer

21 the next instruction on the law of strict liability in tort to

22 follow.

23 THE COURT:  What says the plaintiff?

24 MR. JAVINS:  Well, it seems to be a reiteration of

25 what Ford just proposed in syllabus points 4 and 5 of
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 1 Morningstar.  It just seems kind of redundant, Your Honor.

 2 Everything that he said in this instruction is embodied in

 3 4 and 5.

 4 THE COURT:  All right.  I'm going to look at that

 5 third instruction; and, again, subject to changing it so that

 6 it's not repetitive and so that it's reasonably clearly

 7 stated, I'm going to include it in the instruction.

 8 MR. COOKE:  Thank you, Your Honor.  And for the

 9 record, Your Honor, we would offer the strict liability burden

10 of proof instruction.  We understand that the Court has

11 addressed the burden of proof in the charge generally.

12 THE COURT:  Well, I think this is repetitive, so I'm

13 not going to include it.

14 MR. COOKE:  Okay.  Your Honor, moving on under the

15 factual -- this is page 6, the subparagraph a.

16 THE COURT:  Yes.

17 MR. COOKE:  Your Honor, we seem to -- the charge

18 instructs the jury as to the specific allegations in the

19 complaint, and then the last sentence simply says defendant

20 denies that the Ford Ranger contained any such defect and that

21 it caused Mr. Nease's injury, which, of course, that is true.

22 We would like to add that Ford maintains that Mr. Nease's 

23 accident was caused by Mr. Nease making a mistake and pressing 

24 on the accelerator pedal rather than the brake pedal.   

25 That's just more elaboration on the defense since the 
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 1 Court has elaborated on the plaintiffs' claim. 

 2 THE COURT:  All right.  Does the plaintiff have any

 3 objection to that?

 4 MR. O'DELL:  Your Honor, it sounds more like -- I

 5 mean, the jury knows what they're saying.  I mean, I don't

 6 understand why we're adding more language.

 7 THE COURT:  Well, the defendant's point is that

 8 since we're saying particularly what Mr. Nease alleges, that

 9 they think the Court ought to state with particularity what

10 the defendant alleges.

11 MR. JAVINS:  Either way, Judge.  Either you not put

12 it in there or you put both.  That's --

13 THE COURT:  Well, I think it's helpful to have them

14 both.

15 MR. JAVINS:  Sure.

16 THE COURT:  So read that language to me again kind

17 of slowly.

18 MR. COOKE:  Yes, sir.

19 THE COURT:  I'm just going to add it at the end of

20 the current --

21 MR. COOKE:  Yes, sir.  We would propose that it read

22 Ford maintains that Mr. Nease's accident was caused by 

23 Mr. Nease making a mistake and pressing on the accelerator

24 pedal rather than the brake pedal.

25 THE COURT:  All right.  And we're going to change
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 1 and say Mr. Nease's crash, not accident.  We've been making

 2 that change.

 3 MR. COOKE:  Understood.

 4 THE COURT:  Okay.  So we'll add a sentence to that

 5 effect.

 6 Did you follow all that, Sandy? 

 7 THE CLERK:  Uh-huh.

 8 THE COURT:  Okay.

 9 MR. COOKE:  Your Honor, on page 7, paragraph c, 

10 Roman Numeral i -- 

11 THE COURT:  Yeah.

12 MR. COOKE:  -- the second sentence says a

13 manufacturer of a product is not an absolute insurer of the

14 product.  We would propose to strike "absolute."  I don't know

15 where -- I didn't know what the source of that was.

16 THE COURT:  All right.  I'm going to take that word

17 out.

18 MR. COOKE:  And then the very last line in that same

19 paragraph, it says "defective when it left the manufacturer."

20 We propose changing it to read "defective at the time it left

21 the manufacturer."

22 MR. JAVINS:  I'm sorry, Andy.  Which one are you on?

23 MR. COOKE:  C, little i, the very last line, change

24 "when" to "at the time."

25 THE COURT:  You think there's a difference between
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 1 when it left and at the time it left?

 2 MR. COOKE:  Perhaps it's semantics, Your Honor.

 3 THE COURT:  All right.  We'll say "defective at the

 4 time it left."

 5 MR. JAVINS:  I want to hear someone say that in the

 6 closing, though.

 7 THE COURT:  All right.

 8 MR. COOKE:  Your Honor, at some point during

 9 these -- on this page, I think there should also be an

10 instruction that the law does not require Ford to design the

11 safest possible product but only a reasonably safe product.

12 MR. JAVINS:  A, it's repetitive, and, secondarily,

13 it's argument.  The standard is reasonably safe.

14 THE COURT:  I agree.  I think you certainly could

15 argue that.

16 MR. COOKE:  Okay.  On page 7, the last sentence that

17 wraps over to page 8, begins "If a product can."

18 THE COURT:  Okay.

19 MR. COOKE:  Then it goes on "be made safer and the

20 danger may be reduced by an alternative design or device at no

21 substantial increase in price, then the manufacturer has a

22 duty to adopt such a design."

23 I do not believe that is West Virginia law, and it is 

24 certainly argumentative. 

25 THE COURT:  All right.  What does the plaintiff say?
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 1 MR. JAVINS:  Well, the second part about devices is

 2 also confusing when it says "reduced by an alternative design

 3 or device," but I'm not sure I have a whole lot to say to

 4 that, Your Honor, other than --

 5 THE COURT:  Do you remember -- is that -- 

 6 MR. JAVINS:  It's the Morningstar risk utility

 7 analysis.  That's what -- that's what that embodies.

 8 THE COURT:  Well, okay.  Let's see.

 9 MR. JAVINS:  Yeah.

10 THE COURT:  Where does plaintiff direct us to in

11 Morningstar to guide the Court?

12 MR. JAVINS:  At page 887, beginning at page 887, we

13 believe that a risk utility analysis does have a place in tort

14 product liability.  We think this is the embodiment of the

15 risk utility analysis.

16 THE COURT:  Well, do you have anything other than

17 that language in Morningstar to point to?

18 I think I see what the defendant's concern is.  The fact 

19 that that is an alternative design that's feasible is a factor 

20 for a jury to consider in determining whether something is not 

21 reasonably safe.  But it almost sounds like this supplants 

22 that standard.   

23 Looking at Plaintiffs' Instruction Number 10, you 

24 actually cited other cases which -- Fourth Circuit cases.  I 

25 haven't looked at those.  So I'll take a look at that. 
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 1 MR. COOKE:  Thank you, Your Honor.  Ford did submit

 2 a design alternative instruction which may, you know, which

 3 may be appropriate.  It's called Design Alternatives.

 4 THE COURT:  Where is that in your set of

 5 instructions?  Do you know?

 6 MR. COOKE:  Your Honor, I apologize again for these

 7 not being numbered.  It is --

 8 THE COURT:  Is it after the three that we --

 9 MR. COOKE:  It is after those.  It is after

10 plaintiff driver's duty of ordinary care, manufacturer is not

11 an insurer, compliance with Motor Vehicle Safety Standards.

12 THE COURT:  We can't quite hear that or keep up with

13 it.  If you're talking to yourself as you go through this to

14 identify it, that's fine.  Just tell me when you land.

15 MR. BIBB:  He does that a lot, Your Honor.

16 THE COURT:  I've known him for years.  It's not my

17 first encounter.

18 MR. COOKE:  You said you're not going to take

19 judicial notice, Your Honor.

20 Your Honor, the best I can -- it's toward the end of the 

21 stack.  It's entitled Design Alternatives. 

22 THE COURT:  All right.

23 MR. JAVINS:  I would say it's two-thirds of the way

24 through.

25 THE COURT:  I found it.  All right.
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 1 MR. JAVINS:  This is what we just argued, though,

 2 earlier about the fully tested.

 3 MR. COOKE:  Your Honor, the instruction directly

 4 before that is called Different Design.  It's more concise.

 5 THE COURT:  All right.  Well, I'm going to look at

 6 the -- some of the cases cited by plaintiff in their Proposed

 7 Instruction 10 and then decide whether to change this or not.

 8 So I'm going to defer for the moment.

 9 MR. COOKE:  I understand, Your Honor.  So the

10 defendant's objections are that it's not -- doesn't track

11 Morningstar and it's argumentative.

12 THE COURT:  Okay.

13 MR. COOKE:  Your Honor, on page 8, the very -- Roman

14 Numeral v, it appears to be a circumstantial evidence

15 instruction.

16 THE COURT:  Defining circumstantial evidence?

17 MR. COOKE:  It says, "The existence of a defect

18 causing injury or death may be proved by circumstantial

19 evidence."

20 THE COURT:  Oh, okay.  Yeah.

21 MR. COOKE:  Your Honor, I think that that is case

22 law from cases where there's not an expert who's testified as

23 to what the defect is.

24 Your Honor has already addressed in its general charge 

25 circumstantial evidence and direct evidence, which is 
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 1 sufficient.  This is improper because there's no evidence -- 

 2 this comes from, I think, the Anderson v Chrysler case, and 

 3 there's no evidence that the plaintiff has met the elements in 

 4 the Anderson v. Chrysler case to rule out reasonable secondary 

 5 causes. 

 6 MR. JAVINS:  I don't think Anderson precludes -- it

 7 stands for the proposition that we preclude a circumstantial

 8 evidence analysis when an expert has been introduced.  It's in

 9 addition to, and it goes toward the totality of the jury's

10 role in considering the evidence.  You may consider the

11 evidence.  If you put it in the charge, you may consider the

12 evidence of experts, and in addition to that, there is this

13 precedent that says the circumstantial evidence may also be

14 used to support your conclusions, Your Honor.

15 THE COURT:  Well, so I actually think I agree with

16 the defense here.  The important thing here is not the

17 reference to circumstantial or direct evidence or the

18 definition of those.

19 What's important here is, and I think the key distinc- 

20 tion, is that in the Anderson case and I think some other 

21 cases, the plaintiff was allowed to get to the jury by proving 

22 that something happened, but they couldn't pinpoint what 

23 happened necessarily that resulted in the crash or injury.   

24 Here, plaintiffs aren't alleging that just something went 

25 wrong and what went wrong is of the type of thing that can 
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 1 only be attributed to a defect.  In fact, plaintiffs are 

 2 claiming here's the specific defect in this car.   

 3 If the jury doesn't believe that you've proven that the 

 4 lost motion control device was defective, then there isn't 

 5 some other cause consistent with a finding of defect that the 

 6 jury could rely upon even based on circumstantial evidence.  

 7 See what I'm saying? 

 8 MR. JAVINS:  I do, Your Honor, except in this

 9 case -- and we discussed this on directed verdict -- here,

10 Ford is going to contend Mr. Sero has not pinpointed the piece

11 of debris, and we discussed the differential diagnosis.

12 I think that this case fully supports the proposition 

13 that Mr. Sero does a differential diagnosis, rules out brake 

14 pedal mistake, and he goes to the lost motion device.   

15 To the extent that the argument is that he cannot 

16 pinpoint the singular piece of debris, the circumstances are 

17 that in his differential diagnosis, that's what gives rise to 

18 the circumstantial evidence, Your Honor. 

19 THE COURT:  All right.  I think what you just argued

20 is inapplicable to the issue as to this part of the

21 instruction.

22 The question isn't the jury's ability to rely upon 

23 circumstantial evidence to support finding plaintiffs' defect 

24 as alleged.  Clearly they can do that.  The problem here is 

25 that this instruction essentially says that the plaintiffs 
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 1 don't need to try to prove any specific defect; they merely 

 2 need to prove that something went wrong with the product that 

 3 is by definition something that can only result in a defect.   

 4 And I'll use the toaster example.  If the plaintiffs were 

 5 alleging that the toaster burst into flames on the counter and 

 6 they can prove that the toaster wasn't being used in an 

 7 abnormal way, then they've proven by circumstantial evidence 

 8 enough that a jury could find a defect, because toasters 

 9 aren't supposed to burst into flames.   

10 Having said that, if instead plaintiffs are alleging and 

11 trying to prove that there was something -- that the cord was 

12 defective and this cord malfunctioned and, as a result, the 

13 toaster burst into flames, then while you might be relying 

14 upon circumstantial evidence to prove the defect, you're not 

15 relying upon circumstantial evidence to prove that there must 

16 have been some defect.  Your circumstantial evidence goes to 

17 the particular defect you've alleged. 

18 MR. JAVINS:  Understood.  Back to the toaster, I

19 don't think there's anything that prohibits the plaintiff from

20 saying in our argument -- you know, our argument is argument

21 A, there's a problem with the cord.  Argument B, but

22 forgetting all of that, toasters aren't supposes to explode.

23 Here, likewise, our argument is a lost motion device was 

24 clogged up.  B, alternatively, cars -- pedals aren't supposed 

25 to stick.  And so we rule out the -- that's the comparison 
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 1 with your toaster. 

 2 THE COURT:  All right.  I'm unconvinced.  I'm going

 3 to strike this paragraph.

 4 MR. O'DELL:  Please note our objection.

 5 THE COURT:  Sure.  Okay.

 6 MR. COOKE:  Thank you, Your Honor.  

 7 Page 9, paragraph 2a.  At the end of the factual basis 

 8 for cause of action, I would request we add the sentence that 

 9 we added earlier.  "Ford maintains that Mr. Nease caused his 

10 accident by pressing on the accelerator pedal rather than the 

11 brake pedal."  I'm sorry.  "Caused the crash by pressing on 

12 the accelerator pedal rather than the brake pedal," period. 

13 THE COURT:  All right.

14 MR. COOKE:  Your Honor, I believe we've talked about

15 Ford's objections as to duty under the negligence claim.  Just

16 for purposes of making the record, will we later have an

17 opportunity after the jury has the case to read -- to make any

18 more record on instructions, or is this -- is this the time?

19 THE COURT:  Well, what I intend to do is make the

20 changes that we've encountered thus far and to present it to

21 counsel again one last time for any further review, to correct

22 or object to anything, before we bring the jury in for

23 instructions.

24 MR. COOKE:  Okay.  Okay.  Thank you, Your Honor.

25 THE COURT:  So on this point where you're now into
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 1 the negligence instruction, as you recall, I've decided I'm

 2 going to give in substance Plaintiffs' 15 and Plaintiffs' 27.

 3 And this is where they're going to be added.  You'll get a

 4 chance to look at the specific language, but the substance of

 5 those two instructions are what I'm going to add.  And I think

 6 you've already identified your objections to the substance.

 7 MR. COOKE:  Thank you, Your Honor.

 8 THE COURT:  Okay.

 9 MR. COOKE:  Okay.  I'm now, Your Honor, on page 11,

10 the cause of action for breach of implied warranty.  I'm going

11 to let Mr. Clark address this issue, but I want to reflect

12 back to the motion for judgment as a matter of law.  And I had

13 represented to Your Honor that the implied warranty of

14 merchantability is limited by the time period of the express

15 warranty if the -- if the manufacturer does so when it first

16 sells the product and there is evidence, and so that's

17 actually the law under the U.C.C. and it's cited in Anderson

18 v. Chrysler.

19 THE COURT:  All right.  Let's stop there.  Do you

20 want to put anything more on the record as your response?

21 MR. JAVINS:  In terms of?

22 THE COURT:  Defendant's argument is that to the

23 extent that you've made a breach of implied warranty claim,

24 you're outside the statute of limitations or a statute of

25 repose applicable to the warranty coverage for the vehicle.
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 1 MR. JAVINS:  Right.  We covered that in directed

 2 verdict.  I don't think we have anything --

 3 MR. O'DELL:  Sam Sero testified that it wasn't

 4 reasonably fit for its intended use.  Ford sells these

 5 products to build to last.  And their experts testified that

 6 they're built to last, and the durability.

 7 So they're well enough to go well over a hundred thousand 

 8 miles.  That's what they sell.  They fight with Chevy about 

 9 it.  So its intended use is to go over a hundred thousand 

10 miles, and they know that these cars are going to get dirtier 

11 and dirtier, and so -- 

12 THE COURT:  All right.

13 MR. CLARK:  Your Honor, the problem with

14 Mr. O'Dell's argument is that whatever Ford tries to do with

15 these vehicles isn't relevant to the question of what the

16 warranty is.  U.C.C. Section 316, the West Virginia Code

17 47-2-316, says that the parties contracting to a sale may

18 limit or exclude implied warranties if, A, the exclusion or

19 limitation mentions merchantability, and B, it's conspicuous.

20 Yesterday the Court admitted the new vehicle limited 

21 warranty that was applicable to the 2001 Ranger.  It's Exhibit 

22 235.4.  And on page 4 of that document, it says you may have 

23 some implied warranties.  For example, you may have an implied 

24 warranty of merchantability, also discusses fitness for a 

25 particular purpose.  We'll put that aside for a minute.  And 
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 1 then it continues.  These implied warranties are limited to 

 2 the extent allowed by law to the time period covered by the 

 3 written warranties or to the applicable time period provided 

 4 by state law, whichever period is shorter. 

 5 In turn, over on page 5, the document states that the new

 6 vehicle limited warranty bumper-to-bumper coverage, which

 7 would be the one arguably applicable to the speed control

 8 cable, the duration of that is three years, 36,000 miles.  So

 9 clearly this vehicle at the time of this incident was a lot

10 more than three years old and has got a lot more than

11 36,000 miles on it.

12 Therefore, as a matter of law, there is no implied 

13 warranty of merchantability.  And the record on this, you 

14 know, I hate to argue a Rule 50 motion early, but the record 

15 on this is different from when we moved for judgment as a 

16 matter of law after the plaintiffs' proof because the express 

17 warranty wasn't in evidence, and now it is in evidence, and it 

18 shows that the implied warranty of merchantability had been 

19 long expired by both time and mileage by the time of this 

20 wreck. 

21 THE COURT:  All right.  I'm going to take -- do you

22 want to respond?

23 MR. O'DELL:  The only thing I would say is the law

24 in West Virginia is ordinary reasonable intended use.  It

25 would be against the public policy of the State of West
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 1 Virginia that the manufacturers could make cars that at

 2 forty-five or fifty thousand miles became deadly weapons to

 3 the people of the State of West Virginia.

 4 That's -- I don't believe there's really any good 

 5 authority for that.  I understand what he's trying to do, but 

 6 it's against the public policy of the state.   

 7 MR. CLARK:  Certainly Anderson is good authority for

 8 it, Your Honor.  In Anderson -- I don't think it's in a

 9 syllabus point.  It's actually the very last point that the

10 Court made before the conclusion, was that there was an

11 identical limitation in the Chrysler warranty at issue in

12 Anderson, and there was none of this public policy argument

13 that Mr. O'Dell now argues is West Virginia law.  The Court

14 said it was there and the Court accepted that.

15 THE COURT:  All right.  Last --

16 MR. COOKE:  Just a quick response to Mr. O'Dell's

17 comment.  The plaintiff draws a claim for strict liability

18 and, as the Court has said, for negligence.  And so we're

19 not -- they're not being denied access to the courthouse.

20 THE COURT:  At this point I'm going to hold my

21 ruling in abeyance.  Frankly, I have great doubts about

22 whether there's a breach of warranty claim here that's still

23 actionable.  This sale does not involve a sale in West

24 Virginia.  The plaintiffs here weren't the purchasers.

25 I think the defendant may well be right about the 
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 1 limitation of a warranty contained in the express warranties, 

 2 and I think that it's valid.  The only limitation I know of is 

 3 through the Consumer Credit Protection Act that might 

 4 otherwise have limited an exclusion of an implied warranty, 

 5 but this isn't a case involving a sale here. 

 6 MR. JAVINS:  Well, I would only add, Your Honor,

 7 that it's -- and I don't have any authority before me, but,

 8 generally speaking, it's my understanding that an express

 9 warranty cannot in and of itself limit the terms of an implied

10 warranty because they're two totally different creatures.  So

11 it's seemingly a contradiction in terms that you use an

12 express warranty to limit implied warranties that are -- 

13 THE COURT:  All right.

14 MR. JAVINS:  And it's unconscionable.

15 THE COURT:  We need to move on.  So I've ruled on

16 this.  I've held my ruling with respect to the warranty

17 claims.

18 MR. COOKE:  So, Your Honor, that would, for the

19 record, that would obviously mean that Ford's position that

20 the charge with respect to page 11, number 3 --

21 THE COURT:  All the breach of warranty language

22 would come out if I sustain your objection, okay?

23 MR. COOKE:  Yes, sir.  On page 13, number 4, Your

24 Honor, we would request that -- the text of the Federal Motor

25 Vehicle Safety Standard 124 is in the charge.
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 1 THE COURT:  I'm going to take that out if I even

 2 include this charge because I've still got to rule on the

 3 effect of whether plaintiff has a viable claim for negligence

 4 based on a failure to comply for the reasons Mr. Clark gave us

 5 earlier.  But in any event, even if I give the limited part of

 6 the instruction about defendant's compliance, I'm not inclined

 7 to repeat the standard.

 8 There's a document in evidence that includes the 

 9 standard.  So I don't think it needs to be repeated there.  So 

10 I'm going to take that out, irrespective of what I do with the 

11 rest. 

12 What else, then? 

13 MR. HEISKELL:  I'm sorry, Your Honor --

14 MR. JAVINS:  Your Honor --

15 THE COURT:  Yes?

16 MR. HEISKELL:  I'm sorry, Your Honor.  Exactly what

17 is Your Honor taking out?

18 THE COURT:  Okay.  So go to page 13.

19 MR. HEISKELL:  Yes, sir.

20 THE COURT:  We're talking about paragraph 4,

21 compliance with Federal Motor Vehicle Safety Standards.  I'm

22 holding in abeyance the defendant's objection to the third

23 paragraph, which starts "Failure to comply."  Defendant argues

24 that compliance is -- or not is determined at the time of

25 manufacture and that plaintiff is not entitled to an
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 1 instruction that the -- that there was a violation of the one-

 2 second brake rule here because it was post-design.  I've held

 3 that.

 4 Beyond that, starting with "Federal Motor Vehicle 

 5 Standard requires the following," and then it quotes 157 -- 

 6 571, 124, I'm taking out the language of the standard.  

 7 There's an exhibit in evidence that is the standard, and I 

 8 don't see any need to repeat it in this instruction. 

 9 MR. HEISKELL:  All right, Your Honor.

10 THE COURT:  Okay.

11 MR. HEISKELL:  And as I understand it, Your Honor is

12 going to entertain further argument on defendant's objections?

13 THE COURT:  Right.  Mr. Javins wanted a chance to

14 look at the federal statute that Mr. Clark quoted.

15 MR. JAVINS:  And I deferred to Mr. Heiskell.

16 MR. HEISKELL:  And we --

17 THE COURT:  And Mr. Heiskell is going to address it.

18 MR. HEISKELL:  We've done that, Your Honor.  So

19 whenever -- 

20 THE COURT:  All right.  Well, let's get through the

21 rest of defendant's, and then we'll --

22 MR. HEISKELL:  All right.

23 MR. COOKE:  Your Honor, the only thing I have left

24 is Ford had offered at the very end of its instruction

25 packet -- and I will number each one of these and hand them to
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 1 the clerk after we're done here -- instructions regarding

 2 damages not presumed.  And I think the Court did not include

 3 that in its instruction.  And particularly in light of the

 4 fact that the defendants have stipulated to the -- to certain

 5 damages, that that would be appropriate.  There's, like, three

 6 or four pages of damage instruction even in a case where we've

 7 stipulated.  I think we should at least --

 8 THE COURT:  All right.  I think that -- I'm going to

 9 deny your request.  I don't think that this Damage is Not

10 Presumed instruction need be given.  I think the damage

11 instruction is sufficient.

12 MR. COOKE:  Your Honor, that's the -- pardon me.

13 One second, Your Honor.

14 MR. CLARK:  Okay.  

15 THE COURT:  Just a second.

16 (The Court and Clerk conferred privately off the record) 

17 THE COURT:  Okay.

18 MR. CLARK:  Your Honor, one other thing.  And I'm

19 not sure that we're going to request an instruction.  We just

20 need a little clarification on a comment the Court made last

21 night.

22 What is the Court's understanding of the purpose or 

23 purposes for which the discussion of the Huber and Olson cases 

24 was admitted? 

25 THE COURT:  Well, let me ask plaintiff to state

JA1782

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 84 of 634



61

 1 first what you think your evidence was as to Huber and Olson,

 2 and what do you think it should be used by the jury to

 3 consider?  

 4 Let's start with, tell me in particular -- first, my 

 5 recollection is that only Mr. Sero has offered testimony about 

 6 the Huber case or the Olson case.

 7 What's plaintiffs' understanding as to what Mr. Sero 

 8 testified with respect to each of those two cases? 

 9 MR. HEISKELL:  My understanding, Your Honor, is that

10 he testified that he inspected the cables in each of those

11 cases and found that the dirt, grease, grime, had caused

12 gouging in the cables and physical evidence of the seizure.

13 And I think he also commented on the loss of vacuum in the

14 brakes, which led to a collision, each of those.  I don't know

15 that -- I don't think he got to the point where he was

16 testifying that there were fatalities involved, but I think

17 that's what that was about.

18 THE COURT:  Okay.  And what do you think the jury

19 may use that for or may consider that for?

20 MR. HEISKELL:  I think from the standpoint of -- the

21 jury could certainly take from that that there was notice to

22 Ford of the defect in each of those cases.

23 THE COURT:  Okay.

24 MR. HEISKELL:  And beyond that, I think the

25 difficulty in braking that ensues when the vacuum is depleted
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 1 is also evidence that they consider -- could consider from

 2 that.

 3 THE COURT:  Do you believe that the jury may

 4 consider Mr. Sero's testimony about his findings when he

 5 inspected the cable is evidence of defect in this case?

 6 MR. HEISKELL:  Yes, I do, Your Honor.

 7 THE COURT:  Okay.  All right.  Mr. Clark?

 8 MR. CLARK:  Your Honor, with regard to notice, this

 9 is perhaps a little bit different than the MORS and CQUIS

10 reports.  You know, if you go back to Hershberger, the first

11 element of Hershberger is that the cables are similar.  And

12 the position the plaintiffs previously took in their papers

13 was that any speed control cable with that 9A825 in the part

14 number was substantially similar.

15 Mr. Sero came in here with five different cables that had 

16 9A825 in the part number and argued that some of them have 

17 this problem and some of them didn't.  So that position I 

18 think is pretty well belied by the record in this case and, 

19 frankly, shouldn't be considered anymore.   

20 Mr. Sero did not testify that the cables in the Olson 

21 vehicle, which was a 1998 Explorer, or in the Huber vehicle, 

22 which was a 1998 Town Car, were at all similar to the cable 

23 that's at issue in this case.   

24 Hershberger requires similarity of defect.  For purposes 

25 of this argument, we'll admit that Mr. Sero testified to that.  
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 1 Hershberger requires evidence of causation.  For purposes of 

 2 this argument, we'll admit that Mr. Sero testified to that.  

 3 Hershberger requires exclusion of all other reasonable 

 4 secondary causes.   

 5 The undisputed testimony in this case from Dr. Dorris 

 6 that pedal error causes the majority of unintended 

 7 acceleration events certainly qualifies as a reasonable 

 8 secondary case under Hershberger, and Mr. Sero is either 

 9 unable or unwilling to offer testimony excluding that cause.   

10 So based on the record for this case, they really 

11 shouldn't come in for any brake purpose, but they certainly 

12 shouldn't come in for defect.  It's different from the MORS 

13 and the CQUIS reports.  There's more evidence of similarity 

14 with those, again for the reasons we've talked about.  I 

15 disagree with the Court's ruling on that, but at least those 

16 have seen -- at least those are all Rangers.   

17 You know, we don't have that here.  In fact, I think Mr. 

18 Sero said, well, this is the other different cable I think is 

19 defective, and this one is in some Explorers, and that was all 

20 that he said about the cables in the Explorers or Town Cars. 

21 THE COURT:  All right.  Well, to the extent you're

22 raising this as an objection, I'm going to deny it.  I think

23 Mr. Sero testified that the cables in Olson and Huber were

24 substantially similar to the cable here.  And with respect to

25 the material defect alleged, I think he testified that all
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 1 three of these vehicles have cables that are subject -- that

 2 are built essentially the same and are exposed to exactly the

 3 same risk of inference by the accumulation of material, and

 4 each of these three have exactly that accumulation, and that

 5 interfered with their operation in exactly the same way.  

 6 So the rest of it, you can just argue to the jury, all 

 7 right? 

 8 MR. CLARK:  Your Honor, I think we need some sort of

 9 limiting instruction similar to what we gave on MORS and

10 CQUIS.  Unless they're coming in for defect, which, again, we

11 would object to, but in that case I think the jury has got to

12 be instructed on how it determines similarity.

13 THE COURT:  Well, somebody show me an instruction,

14 and I think I tend to agree that it would be appropriate to

15 instruct the jury that if they find that the cables in the

16 Olson and Huber case are substantially similar to the cable

17 here and -- that they may consider it in determining whether

18 or not this defect as alleged actually exists.  

19 So if somebody's got an instruction that you want to 

20 offer, offer it.  Otherwise, I'm inclined just to say I've 

21 essentially ruled.  The parties are free to argue whether or 

22 not there is enough similarity that the jury should give it 

23 any weight in determining whether there's a defect here.   

24 MR. COOKE:  Your Honor, we would object to an

25 instruction along the lines that the Court just mentioned
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 1 because it takes the issue of substantial similarity, which is

 2 a question for the Court, and gives it to the jury.  So we

 3 would -- if that's the instruction, we would object to the

 4 instruction.

 5 THE COURT:  Well, I don't have an instruction

 6 included in the draft that I gave you.  So my inclination is

 7 that I'm not instructing as to that, but if somebody is going

 8 to offer one, we obviously need it as quickly as possible to

 9 be considered, and it would have to be something along the

10 lines that I've described.

11 MR. O'DELL:  Your Honor -- 

12 THE COURT:  I've already ruled that the evidence was

13 sufficient for a -- to find that there's enough substantial

14 similarity that the jury may consider it.  In other words, I

15 have already ruled that evidence about the cables in Huber and

16 Olson and Mr. Sero's inspection of them produces enough

17 substantial similarity that it's relevant and that it can go

18 to defect, but -- and the parties can argue that, but I don't

19 have an instruction before me.  So it's premature to object.

20 All right.  What else? 

21 MR. O'DELL:  Your Honor, if I could just go back to

22 the compliance with the Federal Motor Vehicle Safety

23 Standards, I think when you strike out everything else, I

24 think those standards were put into evidence.  So obviously

25 they're evidence in the case that they consider.  And I think
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 1 by pointing out a specific piece of evidence in the

 2 instructions that they can consider gives them much more

 3 weight than other evidence in here, and it would almost be

 4 confusing to the jury in terms of, well, if they complied with

 5 these things, that's really all they need to do.

 6 And I really think if we strike out everything else and 

 7 just leave that in there, it's drawing a lot of attention to 

 8 evidence that -- over other evidence they have -- 

 9 THE COURT:  Well, let's get to this other point

10 first.

11 Mr. Heiskell, I understand you're going to argue on 

12 behalf of the plaintiff about whether the one-second brake 

13 rule is even applicable since it was -- any violation occurred 

14 after the manufacture. 

15 MR. HEISKELL:  Yes, Your Honor.

16 THE COURT:  So what's your response to the statute

17 that Mr. Clark cited?

18 MR. HEISKELL:  Thank you, Your Honor.  The objection

19 by Ford is purportedly supported by two sections that they've

20 cited, and the objection seems to be based on an exemption or

21 a provision under 49, United States Code, Section 30112.  And

22 under subparagraph (b) there's a provision that says Non-

23 application.  This section does not apply to -- then there's a

24 subsection (1), the sale, offer for sale, or introduction or

25 delivery for introduction in interstate commerce of a motor
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 1 vehicle or motor vehicle equipment after the first purchase of

 2 the vehicle or equipment in good faith other than for resale.

 3 On the face of that, Your Honor, I think they're saying

 4 that the Nease vehicle is exempt because of the subsequent

 5 transactions.  However, under our system -- and there's a

 6 linkage to Section 30115 which talks about certification of

 7 compliance.  And under our system, automakers self-certify to

 8 the government that they have complied with these standards.

 9 And we're talking about Standard 124.

10 And in this case, it expressly has a provision that Ford 

11 seems to rely on that a manufacturer or distributor of a motor 

12 vehicle or motor vehicle equipment shall certify to the 

13 distributor or dealer at delivery that the vehicle or 

14 equipment complies with applicable Motor Vehicle Safety 

15 Standards prescribed under this chapter. 

16 So they're claiming an exemption here.  But the section

17 goes on under subpart (a) of 30115 and says a person may not

18 issue the certificate if, in exercising reasonable care, the

19 person has reason to know the certificate is false or

20 misleading in a material respect.

21 Now, Ford certified compliance with that FMVSS 124.  That

22 certification is not dependent upon any testing by NHTSA or

23 any investigation by NHTSA.  It is a self-certification that

24 was in this case knowingly a misrepresentation by Ford because

25 their own engineers had said although the standard is that the
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 1 throttle will always return within one second, they knew that

 2 they could only certify that it would return most of the time

 3 and that it may return most of the time.

 4 Therefore, the certification is, in its inception, false 

 5 and misleading, and they're not entitled to claim an exemption 

 6 under the statute. 

 7 THE COURT:  All right.  I disagree.  From the

 8 language you quoted, it's apparent to me that the

 9 determination of compliance is made at the time of

10 manufacture.

11 Here, it's uncontested that at the time of manufacture, 

12 Ford was in compliance.  Not only do they admit into evidence 

13 the standard, the other exhibit attendant to each of the 

14 standards that has been admitted as the only evidence was 

15 their certification of compliance.   

16 So I find that in this case, plaintiff may not argue that 

17 the defendant violated the one-second brake rule after the 

18 manufacture and sale of the vehicle or consider that as 

19 negligence.  The one-second brake rule is no longer applicable 

20 once the car has been sold.   

21 So I'm going to remove the language that refers to any 

22 violation of the safety standard as evidence of negligence in 

23 this case because there was no violation of the standard at 

24 the applicable time, at the time of manufacture and 

25 certification.   
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 1 All right.  What else? 

 2 MR. COOKE:  Your Honor, that's Plaintiffs' 15 and 27

 3 also, correct?

 4 THE COURT:  Well, I don't know.  What was left --

 5 you told me a while ago when we went through what I had

 6 drafted, that if we took out the reference to failure to

 7 comply as evidence of negligence -- 

 8 MR. JAVINS:  That's not 15 and 27, Your Honor.  15

 9 and 27 are negligence --

10 MR. COOKE:  That's my mistake.  I apologize.

11 THE COURT:  All right.

12 MR. HEISKELL:  So I'm sorry, Your Honor.  Just so we

13 know, then, what is left in?  

14 THE COURT:  What page is all that on?

15 MR. O'DELL:  13.

16 MR. HEISKELL:  13.

17 MR. O'DELL:  All right.  That goes back to my

18 objection is that it's evidence just like everything else and

19 shouldn't be highlighted in the instruction.

20 THE COURT:  What's left in is the first paragraph

21 and the second paragraph.  Everything after that as part of

22 paragraph 4 is stricken.  And I deny Mr. O'Dell's objection.

23 I think the instruction -- first, there's no evidence 

24 here of non-compliance because I've just ruled that the 

25 non-compliance evidence from the plaintiff is irrelevant and 
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 1 inapplicable.  So there's only evidence of compliance, and 

 2 that instruction merely says that the jury can consider 

 3 evidence of complying in determining the issues.  So I don't 

 4 think it needs to say anything more, okay? 

 5 MR. COOKE:  Your Honor, there is a reference to

 6 breach of warranty.  If Your Honor rules on the --

 7 THE COURT:  Sure.  If I throw out the warranty

 8 claim, then I'll remove that.

 9 MR. JAVINS:  If the Court throws out the warranty

10 claim, should not there be a limiting instruction on the

11 warranty evidence that was proffered -- I think it was

12 yesterday?

13 THE COURT:  Well, I suppose if I grant the

14 defendant's motion and strike the warranty, we can add an

15 instruction that says that the evidence that you've heard as

16 to the warranties no longer have any relevance because there's

17 no longer a warranty claim.  

18 MR. COOKE:  No objection to that, Your Honor.

19 MR. HEISKELL:  No objection.

20 THE COURT:  I'm sorry?

21 MR. JAVINS:  I was going to say I'm not sure that it

22 even requires -- it deserves a mention now that I think about

23 it.

24 THE COURT:  I don't know either.  Okay.

25 MR. HEISKELL:  Well, then, Your Honor, I think
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 1 plaintiffs should be able to ask the Court to instruct the

 2 jury that compliance with the Federal Motor Vehicle Safety

 3 Standards is not considered to be conclusive on the issue of

 4 Ford's negligence because that's a -- that's a minimum

 5 standard, and states are allowed to prescribe negligence that

 6 occurs --

 7 THE COURT:  The language that's in the two

 8 paragraphs I just cited don't purport to say that -- anything

 9 more than what they say.  And I think the evidence of

10 compliance with the safety standard at the time of manufacture

11 is relevant for the jury to consider in determining liability

12 under the three theories, and it says no more than that.

13 MR. JAVINS:  Your Honor, if I may, then, because if

14 that's the case, if evidence of compliance is only germane at

15 the time of sale, like we discussed in 124, then the defendant

16 should not be allowed to make an argument based upon this

17 instruction that their compliance somehow equates to a safe

18 product, a reasonably safe product.

19 THE COURT:  Well, of course they can argue that.  I

20 mean, why would the plaintiff -- why would the defendant be

21 unable to argue, "We didn't design anything defectively.  We

22 didn't make anything negligently because, look here, the brake

23 system complies with the standards"?

24 MR. JAVINS:  On the day of sale.

25 THE COURT:  On the day of sale.  Well, that's --
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 1 your design defect alleges that on the day of sale, it was

 2 defective.  Your warranty claim --

 3 MR. JAVINS:  Then we're back to 124, Your Honor.  If

 4 we're precluded from discussing 124, that this thing didn't

 5 return to idle position in one second --

 6 THE COURT:  You're only precluded because you don't

 7 have any evidence that at the time of manufacture and sale,

 8 this product did not comply with the safety standard.  Your

 9 only evidence about that was now determined irrelevant because

10 it was post first sale.

11 MR. JAVINS:  Then for clarification, we don't have a

12 prima facie instruction.

13 THE COURT:  Right.

14 MR. JAVINS:  But since the Court has instructed the

15 jury about the FMVSS standards, then are we still free to say,

16 "We don't believe that it returned to idle in one second.  Do

17 with that as you may."

18 THE COURT:  Sure, you can argue the evidence.  

19 MR. JAVINS:  Okay.

20 THE COURT:  This instruction doesn't say that Ford's

21 evidence of compliance entitles them to a finding of no defect

22 or no negligence.  

23 MR. JAVINS:  Okay.  Thank you, Your Honor.

24 THE COURT:  All right.  So my hope is that Sandy and

25 I can get this redrafted and back to you by the time we finish
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 1 Dr. Gwin's testimony.  If, at that point, if we're finished

 2 with the evidence, then I intend to take a break, probably the

 3 lunch break, which will be about then anyway, and I'll expect

 4 you all to go through the instructions a final time, and we'll

 5 have one final opportunity to raise anything new or clarify

 6 anything, and then we'll be ready to go.

 7 MR. HEISKELL:  Your Honor, just for the Court's

 8 timing concerns, at some point plaintiffs will urge the Court

 9 to allow rebuttal of some of Mr. Stopschinski's --

10 THE COURT:  Sure.  I understand.  Once the

11 plaintiff -- once the defendant rests, you can bring to my

12 attention rebuttal evidence, and I'll probably make you give

13 us an explanation of how it's rebuttal and then rule whether

14 it's admissible.  And if we proceed with that, that will take

15 place before we finalize these instructions.

16 MR. HEISKELL:  Thank you, Your Honor.

17 THE COURT:  All right.  Are the jurors all

18 downstairs?

19 THE CLERK:  Yes.

20 THE COURT:  All right.  We're going to stand in

21 recess.  I'm going to have the jurors -- they've been

22 gathering downstairs.  I'm going to have them come up, briefly

23 gather them in the jury room, and then we'll start.

24 You've got your witnesses? 

25 MR. BIBB:  Yes, sir.  We're ready to go.
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 1 THE COURT:  Great.  All right.  We'll stand in a

 2 brief recess.

 3 (Recess from 10:37 a.m. to 10:53 a.m.) 

 4 THE COURT:  All right.  Is there anything we need to

 5 take up before we bring the jury out?

 6 MR. O'DELL:  Yes, Your Honor.  We're right back to

 7 where we were yesterday with Dr. Gwin.  You know, again,

 8 before she was to testify in this case, or when defense came

 9 into open court, they said she had two opinions, that the

10 knees hit the bolster at the time of impact and that these

11 drugs can make you sleepy or confused.  And the Court has made

12 the rulings on that.  You've noted our objections.

13 But my understanding is now that they're going to come 

14 and have her go through this whole litany of everything he's 

15 ever had wrong with him, including all the legs and all those 

16 types of things.   

17 And, to me -- Your Honor, yesterday Mr. Bibb said that 

18 there were opinions that she'd given about some of this, and 

19 it turned out not to be accurate.  Those aren't in the report.  

20 She's listed maybe everything he's ever had in his life. 

21 THE COURT:  All right.  Stop.

22 Mr. Bibb, give me a summary.  Do you intend to ask her 

23 about matters other than the knee bolster and the medication 

24 side effects?   

25 MR. BIBB:  I plan to ask her, Your Honor, to review

JA1796

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 98 of 634



75

 1 what she reviewed upon Mr. Nease as way of background for her

 2 opinions.  

 3 THE COURT:  Okay.

 4 MR. BIBB:  And she reviewed his medical history as

 5 part of the background for her opinions in this case.

 6 She is not going to offer an opinion that any of those 

 7 conditions caused or contributed to this crash, but she did 

 8 review them so as to have a full background on Mr. Nease 

 9 before she offered the opinions she's going to offer in this 

10 case. 

11 THE COURT:  Well, so would it be your intention that

12 you're to go through his past medical conditions and ask her

13 to describe them and to explain them?

14 MR. BIBB:  In general terms, Your Honor.  I don't

15 plan that to take more than five minutes of testimony.

16 THE COURT:  At this point I don't think it needs to

17 take five minutes.  I think it's irrelevant.

18 MR. BIBB:  All right.

19 THE COURT:  She didn't form an opinion that was

20 based upon his prior medical condition and the details of it.

21 So you can certainly bring out, to show the completeness of

22 her work, that she reviewed medical records, she knows his

23 history; but to then testify about the details of that history

24 is, I think, irrelevant, cumulative, because it's already in

25 the records, and unnecessary, because it doesn't serve as
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 1 anything that she relied upon in reaching her conclusions.

 2 MR. BIBB:  His conditions would be relevant, as 

 3 Mr. O'Dell noted, that we do plan to talk about some of the

 4 side effects of the medications.

 5 THE COURT:  Yes.

 6 MR. BIBB:  So I think to the extent why is he taking

 7 those medications, that makes it relevant, at least those

 8 conditions.

 9 MR. O'DELL:  Your Honor, that's not what they're

10 wanting to do.  I mean, he -- I mean, that is not --

11 THE COURT:  Well, I'm not going to allow it.  Having

12 read her report before, I think it is certainly fair to

13 conclude that she's going to offer opinions about the effects

14 of medications.

15 I don't think that it was clear at all that she intended 

16 to offer opinions that were based upon his prior medical 

17 conditions.  If she had said in her report that these 

18 conditions are the types of conditions that interfere with 

19 someone's ability to drive, then that's probably all it would 

20 have taken to put the plaintiffs on notice. 

21 MR. BIBB:  I understand.

22 THE COURT:  I don't think that was in there, so --

23 MR. BIBB:  I understand.  I think we can -- then our

24 intention would be that we would offer her to say -- and I

25 think I went over this yesterday -- three things; one, in the
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 1 wreck, he suffered some broken ribs and some bruising.  I

 2 think we need to at least lay that groundwork even for her

 3 knee opinions, what injuries he got in the crash.

 4 THE COURT:  I agree.

 5 MR. BIBB:  And that's in her report.

 6 THE COURT:  Yeah.

 7 MR. BIBB:  Two would be to get in the occupant

 8 kinematics expert, the knees and knee bolster.

 9 THE COURT:  Sure.

10 MR. BIBB:  And I don't think they have any objection

11 to that.

12 THE COURT:  That was well within her report.

13 MR. BIBB:  And then, three, that some of the

14 medications had known side effects which would reflect the

15 conditions noted in the emergency room.  And I think that's

16 it.

17 THE COURT:  That sounds good to me.

18 MR. COOKE:  If I may just make one point, one point

19 for the record, Your Honor.  The plaintiffs brought in 

20 Dr. Moreland to testify about brand new opinions about how 

21 Mr. Nease was before and after the accident.  That was never

22 disclosed under Rule 26(a).

23 He was only -- I'm not even sure he was identified as a 

24 treating physician.  And so to now tie our hands after they 

25 offered evidence through Dr. Moreland that was not properly 
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 1 disclosed is entirely improper, and especially given the 

 2 limited effect of and the limited testimony of Dr. Gwin on 

 3 these issues.  And so the plaintiffs have -- we took        

 4 Dr. Moreland's deposition only about what was in his medical 

 5 records.   

 6 The plaintiffs then came in here and dressed him up and 

 7 turned him into an expert on what the condition was before and 

 8 after.  We ought to be able to rebut that. 

 9 THE COURT:  I disagrees.  Dr. Moreland was a

10 treating physician.  As a treating physician, he may be

11 offered -- he may offer expert testimony about his treatment.

12 The local rules provide that expert witnesses who are treating

13 physicians are not subject to the full disclosure, the report

14 disclosure and those things.

15 Dr. Moreland testified about his treatment, and I allowed 

16 him to offer opinions about the effect of those conditions on 

17 Mr. Nease's health at the time.  That's well within his 

18 records.   

19 Here, you've designated an expert.  And while the expert 

20 may have reviewed these medical records, when the expert 

21 offered the opinions that she intended to testify to here, 

22 there was -- that the two opinions that we've discussed that 

23 are allowed, there was not an adequate disclosure that you 

24 were using this expert to testify that he had a medical 

25 condition that existed at the time of the crash that would 
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 1 have affected his driving.  You did identify that he may have 

 2 been under side effects, and that's what I'm allowing.   

 3 Let's bring the jury out. 

 4 MR. COOKE:  Your Honor, just note for the record the

 5 local rule on what is required by a treating physician and the

 6 plaintiffs did not comply with that in this case, but I

 7 understand Your Honor's ruling.

 8 THE COURT:  Okay.

 9 (Jury In) 

10 THE COURT:  Well, finally, good morning, ladies and

11 gentlemen.

12 RESPONSE:  Good morning.

13 THE COURT:  I apologize that we were delayed an

14 hour.  I do want to tell you it's been productive time.  You

15 may be seated.  It's been productive time.  We stayed here

16 yesterday -- and I was here for about another hour, hour and a

17 half after we let you folks go.  And I know the lawyers had to

18 work even much later to do things last night necessary for the

19 Court to take up the instructions.  We were all here and

20 started that promptly at 8:30 and made excellent progress.

21 So the lawyers were thoroughly prepared, and it was well- 

22 used time, and it actually kept up until just about ten 

23 minutes ago.  So I'm hopeful that the delay that we've 

24 presented you is the only delay that will be of significance 

25 today and that we'll now proceed with the completion of the 
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 1 evidence and then after lunch be able to give you final 

 2 instructions, arguments, and let you start deliberating.   

 3 So with that, the defense has one more witness. 

 4 MR. BIBB:  Yes, Your Honor, we do.  We'd call our

 5 last witness, who is Dr. Lisa P. Gwin, G-w-i-n.

 6 THE COURT:  All right.  Dr. Gwin, if you'll step up

 7 here, my clerk will administer the oath.

 8 LISA P. GWIN, DEFENDANT'S WITNESS, SWORN 

 9 DIRECT EXAMINATION 

10 BY MR. BIBB: 

11 Q. Good morning, Dr. Gwin.

12 A. Good morning, Mr. Bibb.

13 Q. I'll admonish you to be careful with that microphone so

14 that we're able for the jury to hear you during the course of

15 the examination.

16 Could you please introduce yourself briefly to the jury? 

17 A. Good morning.  My name is Lisa Gwin.

18 Q. And, Dr. Gwin, where are you from?

19 A. I live in San Antonio, Texas.  I work at a company called

20 BRC, or Biodynamic Research Corporation.

21 Q. All right.  And what do you do at Biodynamic Research

22 Corporation?

23 A. I'm a biomechanical engineer, and so "bio" refers to

24 living things, in my case, usually humans.  And "mechanical"

25 or "mechanics" refers to the study of physics where we look at
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 1 how forces act upon objects, in my case, again humans.  So I

 2 work on places, times when people get hurt, and I try to

 3 figure out exactly how the forces acted on the person to cause

 4 the injuries.

 5 Q. We're going to get into a little bit more detail in a

 6 moment, but I understand part of your background is you are a

 7 licensed physician; is that correct?

 8 A. That is true.  I'm a Board-certified emergency physician.

 9 I've been an ER doctor for 12 years.

10 Q. And before you were an emergency physician, you were an

11 engineer; is that correct?

12 A. Yes, but in between those, I was an emergency nurse for

13 eight years.  And before that, I was an EMT, or emergency

14 medical technician, on the ambulance, and a firefighter.  And

15 then, yes, Mr. Bibb is correct.  I was an engineer before

16 that.

17 Q. All right.  So in the chronology, we go from being an

18 engineer, to being an EMT/firefighter, to being an

19 EMT/paramedic, or whatever, to being an emergency room nurse,

20 to being an emergency room physician; is that correct?

21 A. That is true.

22 Q. All right.  Now, I understand -- have you -- do you also

23 study events to try to determine how people are injured in

24 motor vehicle crashes?

25 A. Yes.  I study all kinds of incidents where people get
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 1 hurt; but in this case, motor vehicle crashes, I look at how

 2 people move in the vehicle, how the forces of the crash

 3 interact with the person to cause the injuries, and how the

 4 person interacts with the inside of the vehicle or the seat

 5 belt, etcetera, to cause the injuries.

 6 Q. And do they call that injury causation analysis?

 7 A. Yes, they do.

 8 Q. Okay.  And then are we going to hear another term called

 9 occupant kinematics, k-i-n-e-m-a-t-i-c-s?  What is occupant

10 kinematics?

11 A. So occupant kinematics is movement.  Kinematics is about

12 movement.  So it's how the occupant or the driver or

13 passengers of the car move in the vehicle and get injured

14 during a crash.

15 Q. And so you mentioned earlier that you were an emergency

16 room physician.  Did you treat accident victims as an

17 emergency room physician?

18 A. Yes, certainly.  Over my 12 years as an ER doctor and as

19 an emergency nurse and as an EMT and firefighter, I've taken

20 care of thousands of people who have been injured in some way.

21 Q. And, again, does that sort of fit in with the bio half of

22 a biomechanic?

23 A. Exactly.  Bio, biology, living things.

24 Q. And then the mechanic part of it, does that fit in with

25 the engineering background you have?
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 1 A. Yes.  In our engineering curriculum or education, we

 2 study a lot of physics.  And mechanics is the study of

 3 dynamics and statics where we look at how forces act upon

 4 objects.

 5 Q. All right.  So briefly, where did you get your

 6 engineering education?

 7 A. So I went to Illinois Institute of Technology in Chicago,

 8 and I received my bachelors of electrical engineering.

 9 Q. And did you get any further work in engineering after the

10 bachelors degree?

11 A. I did.  I worked at Ford Motor Company in Dearborn,

12 Michigan; Detroit.  And I worked for the first two years as a

13 test engineer.  We tested everything, electrical testing.  I

14 worked on heavy trucks in durability testing and engine

15 performance testing.  I worked in steering component testing

16 and then also emissions testing of cars and trucks.

17 After the two-year training program in the testing 

18 division, I was recruited by the light truck division, so Ford 

19 F series trucks, Broncos, Econoline vans, Ranger trucks.  And 

20 I worked in fuel systems, so anything that was part of the 

21 fuel system, the fuel tanks, the fuel pumps, the lines, the 

22 connectors, everything that had anything to do with the fuel 

23 system, up to the engine.  Then the engine guys took over.   

24 But once the designers designed the fuel systems for 

25 these trucks that I worked on, then they became my issue.  And 
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 1 so basically anything that was currently being built in an 

 2 assembly plant or anything that was in a dealership, anything 

 3 that was out on the road was my problem if there were any 

 4 problems.  And so if a dealership had trouble fixing a fuel 

 5 system on one of my trucks, they would call the hotline, an 

 6 800 number; and if the hotline couldn't figure out what to do, 

 7 I got on a plane and went to the dealership and helped them 

 8 fix it.  Or if an assembly plant, the guys building the trucks 

 9 couldn't build something or there was something leaking, 

10 etcetera, and nobody could figure it out, I got on a plane and 

11 went and figured it out. 

12 Q. So how many years were you at Ford Motor Company?

13 A. Six years.

14 Q. Six years.  And then that's when you then decided to go

15 into being an EMT/firefighter after that?

16 A. Actually, while I was at Ford, I was working part-time on

17 a volunteer fire department where I lived in Michigan and also

18 for a private ambulance company on weekends.  And then I

19 decided to go to nursing school.  And so I left Ford Motor

20 Company and I went to nursing school at Wayne State University

21 in Detroit.  And then I was an emergency nurse for eight years

22 in Arizona where I lived.

23 Q. So did you have like a -- were you an RN or -- an RN?

24 A. Yes, a registered nurse in the emergency department.

25 Q. Had a B.S. in nursing there from Wayne State?
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 1 A. Correct.

 2 Q. And so how long -- you said -- what? -- an emergency room

 3 nurse for eight years?

 4 A. Four years, until I decided I wanted to go to medical

 5 school, and then I worked as a nurse during medical school for

 6 the four years.  So a total of eight years.

 7 Q. Okay.  And then you've been an emergency room physician

 8 how long?

 9 A. For 12 years.

10 Q. And I think you mentioned this very early on.  Are you

11 Board certified in emergency medicine?

12 A. Yes, I am, since 2008.

13 Q. Okay.  Now, you mentioned that you work at BRC or

14 Biodynamic Research Corporation.  Since you -- when did you

15 start there?

16 A. 2012.  So almost three years ago.

17 Q. Okay.  And have you taken courses in the field of -- that

18 would help you in the field of biomechanical engineering,

19 injury causation, occupant kinematics since you've been at

20 BRC?

21 A. I have.  BRC has a training program where we learn from

22 experts in the field, but I also attended a course at

23 Northwestern University near Chicago where I learned how to do

24 crash reconstruction or accident reconstruction where we

25 learned how to figure out what happens in a crash and what
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 1 forces happen in the crash and how the crash occurs.

 2 Q. Like what Mr. Stopschinski talked about at length

 3 yesterday.

 4 A. Exactly.

 5 Q. Now, it sounds like you've had a pretty busy life.  Do

 6 you still practice medicine at all?

 7 A. I do.  I work a Saturday night shift every month in

 8 Victoria, Texas, about three hours from San Antonio where I

 9 live, in the emergency room.  I also work at our free clinic

10 in the little town that I live in where folks go with no

11 insurance, who can't afford insurance.  And so I volunteer my

12 time there one evening a month taking care of those folks.

13 I also teach a class twice a year where new doctors are 

14 working on taking the Board exam to become Board-certified ER 

15 doctors, and I go and help them get ready for that.   

16 I also during my time at the free clinic, I precept or 

17 mentor nurse practitioner students. 

18 Q. Okay.  And as an emergency room physician -- you know, I

19 always hear about doing residencies and internships.  Tell us

20 a little bit about what your experience was as an emergency

21 room physician.

22 A. I did my residency at the University of Kentucky, and

23 that was a three-year program.  And when I lived in Lexington,

24 I also worked part-time at three or four different emergency

25 rooms, rural emergency rooms in Kentucky, in Lincoln County,
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 1 Estill County, and Rockcastle County.  And then when I was

 2 done with residency, I moved to Wyoming and I lived in a

 3 little town in the northwest corner of Wyoming and I worked in

 4 a very small hospital there.  It's a 25-bed hospital, six-bed

 5 ER.  Very small.  And I did that for six years.  And while I

 6 was there, I worked part-time as well, and I worked at an

 7 Indian health service hospital on the Crow Reservation in

 8 Montana.  I worked in Phoenix at the Phoenix Indian Medical

 9 Center, also an Indian health service hospital, and then

10 several different small hospitals across Wyoming.

11 Q. All right.  And so for the last roughly three years,

12 you've been at BRC.  Now, since you've been at BRC, is all of

13 your work litigation-related?

14 A. No.  We do a lot of this sort of work in lawsuits, but

15 BRC also does research and special projects.  Before I got

16 there, BRC was hired by NASCAR, as a matter of fact, to work

17 on understanding the injury causation and the occupant

18 kinematics in Dale Earnhardt's crash.

19 What I've been doing over the past three years, I've done 

20 some research determining sort of what kind of accelerations 

21 or forces people experience when they just do everyday things, 

22 like sitting down in chairs and things like that.  And I'm 

23 also working on a special project with a forklift company.  

24 It's not for litigation or lawsuits, but just so that they can 

25 understand how their forklifts work with the occupant, or, 
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 1 again, occupant kinematics and injury causation when terrible 

 2 things happen with forklifts, like they drive off of a loading 

 3 dock, etcetera, to determine how people can get injured in 

 4 those instances. 

 5 Q. So, Dr. Gwin, it sounds like you've had a full area of

 6 experience here.  And in this case, did you do -- try to do an

 7 analysis of how -- of Mr. Nease's movement in this vehicle in

 8 the crash into the brick wall?

 9 A. Yes, absolutely.  I looked at all of the materials and

10 tried to determine how Mr. Nease moved during the crash and

11 what forces acted upon him to cause his injuries.

12 Q. And did you look at that -- and we're going to get to

13 that in a moment, but did you look at that in an effort to try

14 to determine, you know, one of the fundamental questions in

15 this case, and that is, did he have his foot on the gas or the

16 brake?  Did you do that?

17 A. Yes, I did.

18 MR. BIBB:  Okay.  Your Honor, we would offer 

19 Dr. Gwin's curriculum vitae as Defendant's Exhibit 112.  

20 THE COURT:  Any objection?

21 MR. O'DELL:  No, Your Honor.

22 THE COURT:  It's admitted.

23 MR. BIBB:  And we would tender Dr. Gwin as an expert

24 in biomechanical engineering, injury causation, and occupant

25 kinematics.
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 1 THE COURT:  All right.  You may proceed.

 2 BY MR. BIBB: 

 3 Q. All right.  Let's just run through the types of materials

 4 that you've reviewed in preparation for giving testimony in

 5 this case.

 6 Did you review the police report, photographs, eyewitness 

 7 statements? 

 8 A. Yes, I did, sir.

 9 Q. Did you review the depositions of various witnesses in

10 this case?

11 A. Yes, I did.

12 Q. And did you review Mr. Nease's medical records?

13 A. Yes, I did.

14 Q. Did you look at his x-rays and CT scans that were taken

15 when he was in the hospital?

16 A. Yes.  BRC has a radiologist, and so I sat down with our

17 radiologist and we went through all of his x-rays and CAT

18 scans together.

19 Q. In early May of last year, about 11 months ago, did you

20 go to -- come to West Virginia here and go see Mr. Nease's

21 pickup truck?

22 A. I did.  It was stored at Mr. Nease's -- Mr. and Mrs.

23 Nease's son's house in Hurricane, and I went to see that

24 vehicle.

25 Q. And it was up in a holler up there, was it not?  It was a
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 1 little hard for us all to find initially, as I recall.  But

 2 you inspected that.  Did you photograph it?

 3 A. Yes, sir.

 4 Q. Did you also go to the location at Mousie's Car Wash

 5 where this crash happened?

 6 A. I did, yes.

 7 Q. And did you review the crash reconstruction and the

 8 testing that Mr. Stopschinski did in this case?

 9 A. Yes, I did.

10 Q. Okay.  Now, we're going to talk a lot about it in a

11 moment, but did you perform a surrogate demonstration using an

12 exemplar vehicle for this case?

13 A. Yes, I did.

14 Q. All right.  And just to get the jury used to those terms,

15 they've heard about exemplars before.  So did you use an

16 undamaged 2001 Ford Ranger?

17 A. Yes, and it was very similar to Mr. Nease's vehicle.  In

18 fact, the VIN number or the Vehicle Identification Number,

19 each one of those little digits means something, and the only

20 thing different between Mr. Nease's vehicle and this exemplar

21 vehicle was the assembly plant where they were built.

22 Q. So it was equipped just the same way as Mr. Nease's was.

23 A. Yes, sir.

24 Q. And now the term "surrogate," when you're going to use

25 the term "surrogate," what is a surrogate for you in this
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 1 case?

 2 A. Well, a surrogate is a person that's similar.  Just like

 3 an exemplar vehicle, this is sort of an exemplar person.  The

 4 surrogate is similar in size and height and weight to the

 5 person that we're looking at, so Mr. Nease in this case.  A

 6 similar height, a similar weight, male, not female.

 7 Q. All right.  And did you go and look at Mr. Nease's

 8 medical records to try to determine what his height and what

 9 his weight was as of November 20th, 2012?

10 A. Yes, I did.  But I also looked at his deposition where he

11 was asked questions about his height and weight at the time of

12 the crash.

13 Q. All right.  Have you also reviewed scientific research

14 papers, textbooks, things like that for this case?

15 A. Yes.  There's a lot of literature about some of the

16 injuries that Mr. Nease had.  There's a lot of literature

17 about injury causation and about occupant kinematics; and I

18 researched textbooks, research papers, literature, but also

19 government crash tests that were similar vehicles to this.

20 Q. So in this case did you try to determine how Mr. Nease

21 moved in this vehicle when he hit the brick wall at the end of

22 the crash?

23 A. Yes, I did.  I used Mr. Stopschinski's accident

24 reconstruction or crash reconstruction to determine exactly

25 how the vehicle ran into the wall and therefore, using the
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 1 principles of physics, then how Mr. Nease would have moved in

 2 the vehicle, or occupant kinematics like we talked about.

 3 Q. And did you look at how Mr. Nease was injured in this

 4 crash?

 5 A. Yes.  And we call that, of course, injury causation or

 6 mechanism of injury.  And using all of the things we just

 7 talked about, we put that all together to determine exactly

 8 how his injuries were caused.

 9 Q. Now, what it -- it sounds like you've done an awful lot

10 of work in this case, without trying to minimize what you've

11 done, but would that be correct, that you've spent a lot of

12 time working on this case?

13 A. Yes, sir.

14 Q. And I understand that your hourly rate is -- what? --

15 $350 an hour?  Is that what BRC charges for your time?

16 A. Yes.  I don't make that.  I wish.  But, yes, that is what

17 BRC charges for my time.

18 Q. And roughly do you have an estimate as to how much BRC

19 has charged either Mr. Cooke or myself for your work and study

20 in this case?

21 A. Yes.  My time, as well as we have nurses, paralegals, you

22 know, all kinds of support staff, but all of us have charged

23 approximately $65,000 for our time.

24 Q. Okay.  Now, Dr. Gwin, based on the work you've done in

25 this case, all the review of materials, your exemplar
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 1 surrogate study, have you reached some conclusions and

 2 opinions in this case within a reasonable degree of

 3 scientific, medical, and engineering certainty?

 4 A. Yes, I have.

 5 Q. And what are the conclusions that we're going to discuss

 6 today?

 7 A. Well, the first one is that Mr. Nease's injuries at the

 8 time of the crash were bruises and broken ribs.  And without

 9 the great safety design of the Ford Ranger that he was

10 driving, his injuries may have been much worse.

11 So he was wearing his seat belt.  His seat belt, his air 

12 bag, the seat itself and what we call the knee bolster -- so 

13 it's the dashboard that's right in front of the knee -- those 

14 are all very specifically designed with safety in mind.  And 

15 without all of those things and without Mr. Nease having worn 

16 his seat belt that day, he could have been much more seriously 

17 injured, including brain injury, chest injury, inside, like 

18 the heart, the lungs, as well as a broken neck, things like 

19 that. 

20 Q. And, in fact, I think you were here yesterday when 

21 Mr. Daily testified that he was shocked to see Mr. Nease up

22 walking around after the crash.

23 A. Yes.

24 Q. All right.  Now, have you reached an opinion about

25 whether Mr. Nease had his foot on the brake when he hit the
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 1 brick wall?

 2 A. At the time that the Ranger hit the brick wall, it is

 3 most probably -- it is most probable that Mr. Nease had his

 4 foot on the gas pedal or the accelerator pedal and not the

 5 brake.

 6 Q. And is that based on the physical evidence that you found

 7 in the truck when you examined it?

 8 A. Yes.  And we'll talk about that in a minute.

 9 Q. Okay.  And have you reached any conclusions or opinions

10 about some of the confusion that was described in the

11 emergency room records when he arrived at CAMC?

12 A. Yes.  The emergency records indicated that Mr. Nease had

13 confusion, slurred speech, some imbalance or problems with

14 balance, and some other things that may have been related to

15 some of the medications that were on his medication list.

16 Q. All right.  Let's begin by just quickly going through

17 what injuries Mr. Nease -- they've seen the large charts here

18 that the plaintiffs have prepared.

19 Can we just talk very quickly -- I think we've got a 

20 slide, Mr. Doyle, that just shows the injuries that Mr. Nease 

21 suffered in the crash. 

22 A. Yes.  So like I said, at the time of the crash, in the

23 emergency department, Mr. Nease had bruises and broken ribs.

24 So this is just sort of a right side view of a cartoon on the

25 right, but the left-hand side is actually Mr. Nease's x-ray,

JA1816

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 118 of 634



Gwin - Direct

95

 1 his CAT scan.  That's not just a cartoon.  That's an actual

 2 3-D rendition or three-dimensional rendition of his CAT scan.

 3 And you can see that there are multiple fractures, and they're

 4 all in sort of the right side of his chest.  So they're

 5 circled already, but you can look at them here.

 6 In here, there's some fracture lines where those ribs are 

 7 broken.  And that's about, if you look at me, those are 

 8 probably right about here.  Those are up high, right on the 

 9 right side.  And then as we go down further, they sort of move 

10 more toward the back.  (Indicating) 

11 And so these lines right here, and then there's some more 

12 fractures down here.  And, again, look at me.  These are more 

13 back here.  But they're all right here on the right side of 

14 his chest.  That's a lot of rib fractures.  And he also had 

15 bruising consistent with having worn a seat belt.   

16 He had bruising along the bottom of his abdomen or his 

17 belly and then also some in the center of his chest, which 

18 makes sense since he was wearing his seat belt. 

19 Q. And, again, here we are.  You can clear that, but this

20 again shows some of the marks and bruising on Mr. Nease?

21 A. Yeah.  This is actually a 3-D rendition of his CAT scan,

22 as well as sort of with the skin on, and it just shows where

23 the bruising is that we can see under the skin.  Under his

24 right armpit over here, that's really probably from the

25 fractures.  Broken bones bleed.  And so that's more of a
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 1 bruise due to that.  Right in the center of the chest is

 2 probably from the seat belt.  And then again along the bottom

 3 of his belly, there's some more bruising there as well.

 4 Q. Mr. Doyle, you can take that down.  But you might want to

 5 clear everything there.  Left-hand corner.

 6 A. That's what I tried.  I'm sorry.  It's making little

 7 arrows for me.

 8 Q. There you go.

 9 A. Thank you.

10 Q. Now, you also reviewed the medical records there when he

11 was taken to CAMC's emergency room.  Was he admitted just for

12 these broken ribs and bruises?

13 A. No.  As a matter of fact, the emergency room doctor who

14 saw Mr. Nease was really much more concerned about Mr. Nease's

15 confusion.  He had confusion, slurred speech, impaired

16 balance.  So he was a little off-balance.  Somnolence, or in

17 other words, sleepiness, as well as lower extremity ataxia,

18 which means basically that he had clumsiness in his legs.

19 Those were all the things that made the ER doctor worry 

20 that he was having a stroke and that that was what had caused 

21 the wreck, not so much the broken ribs and bruises.  That's 

22 not why he was admitted, and we know that because he was 

23 admitted to an internal medicine doctor, not to a trauma 

24 doctor, because they were really much more worried about a 

25 stroke. 
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 1 Q. And the good news for Mr. Nease was, he didn't have a

 2 stroke, did he?

 3 A. That's right.  That's right.

 4 Q. All right.  Now, now that we've looked at what injuries

 5 he got in the crash -- and, you know, one thing I was curious

 6 about, before all these rib fractures on the side, was that

 7 from hitting something with his side of his chest that caused

 8 those fractures?

 9 A. No.  Mr. Doyle, I think there's a picture up there.  

10 Basically our ribs are a big hoop, so our sternum or 

11 breastbone in the front and the spine in the back.   

12 No, there's another one.  It's a hidden slide.  It 

13 doesn't really matter.  I can explain it.   

14 But we're a big circle.  We're a big hoop.  And so -- 

15 yeah, this is it.  So even forces that go from front to back, 

16 so like running into a seat belt that can cause backward 

17 forces like this, that can cause the hoop to just squish from 

18 front to back, and then the rib fractures occur on the sides 

19 sometimes.   

20 So we can be confused and think, well, what hit Mr. Nease 

21 in his side?  But it really wasn't that.  It was just forces 

22 from front to back.  And since we're in a big circle or a 

23 hoop, like you can imagine pushing a hula hoop together, it 

24 will pop out at the sides. 

25 Q. And so as we talked early on, one of your areas of
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 1 specialty is the mechanism of injury.  And is this the sort of

 2 work that you do in determining the mechanism of injury?

 3 A. Yes, sir.

 4 Q. Okay.  Now, let's talk about your -- let's move from that

 5 to the second thing we want to talk about, and that is your

 6 inspection of the Ranger and then ultimately your exemplar

 7 surrogate work.

 8 Can we talk about that for a moment? 

 9 A. Yes, sir.

10 Q. When did you inspect Mr. Nease's Ranger?

11 A. It was on May 2nd of last year, 2014.

12 Q. All right.  And when you inspected Mr. Nease's Ranger,

13 what did you find?

14 A. So I found a frontal crash.  Obviously you saw lots of

15 pictures yesterday with Mr. Stopschinski.  So I won't bore you

16 with those, but large frontal crash with lots of damage,

17 evidence that Mr. Nease was wearing his seat belt.

18 When people move forward against the seat belt, it moves 

19 within the plastic and that the plastic part of the D-ring up 

20 here on the side over here and also what we call the latch 

21 plate that pushes into the buckle, those are plastic pieces 

22 usually.  And when the webbing or the belt itself moves across 

23 those very fast, it leaves marks on the plastic.  So we saw 

24 that.  And that showed that Mr. Nease was wearing his belt.   

25 The other thing we found was the steering wheel had been 
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 1 sort of turned clockwise if you looked at it from above.  So 

 2 in other words, it had been pushed forward on the left side, 

 3 all making sense with the occupant kinematics in the way    

 4 Mr. Nease would have moved in the crash.   

 5 And last but not least, we talked a little bit about the 

 6 knee bolster.  Of course, we can't ever just call anything 

 7 simple names.  It's the dashboard, essentially.  But the 

 8 reason it's called the knee bolster is it's right in front of 

 9 the knees, and it's actually a safety structure.  It's padded 

10 in a way to reduce the forces on the knees when somebody moves 

11 forward in a frontal crash, preventing hip fractures and 

12 femur, thigh bone fractures.   

13 So anyway on the knee bolster, there were a couple of 

14 very obvious marks that were very important to me.  We can 

15 look at those now. 

16 Q. And did you make some photographs of those?

17 A. I did.

18 Q. All right.  May I show you this first, Doctor?  Do you

19 recognize that?

20 A. Yes.  That's the photograph I took of the knee bolster.

21 MR. BIBB:  Your Honor, this is Defendant's

22 Exhibit 104.1.

23 THE COURT:  All right.

24 MR. BIBB:  104.1.  Could I ask the witness to step

25 down, Your Honor?

JA1821

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 123 of 634



Gwin - Direct

100

 1 THE COURT:  You may.

 2 BY MR. BIBB: 

 3 Q. Dr. Gwin, I caution you to keep your voice up for the

 4 court reporter.

 5 A. Don't worry.  I have a big mouth.

 6 Q. Is this the lower instrument panel or dashboard or the

 7 knee bolster of Mr. Nease's vehicle?  What did you find when

 8 you examined the vehicle?

 9 A. Yes, that's exactly what this is.  So this is the

10 steering column that comes out like this, and the steering

11 wheel would be right here.  So you're used to seeing these.

12 This is the brake release.  This is the hood release, things

13 like that that are all right here when you're driving the

14 vehicle.  (Indicating)

15 The gas pedal, brake pedal, emergency brake, just to 

16 orient you.  So what I found here are two marks that are very 

17 consistent with knee marks.  This one is a lot easier to see 

18 on this picture, but we'll see some more later where it's 

19 easier to see it. 

20 So this is consistent with where the left knee would be, 

21 and this would be where the right knee would be.  And this 

22 mark is about 3 inches away from this line.  And that matters 

23 for later.  We'll show a picture of that.  But you can also 

24 see that this plastic here is disrupted.  So not only is there 

25 a mark here, but this has also been pushed and disrupted.  You 
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 1 can imagine that this is supposed to look pretty and not all 

 2 bent up.  The same thing over here.  There's a bend or a dent 

 3 right here that you'll be able to see a little better on 

 4 another picture.   

 5 And we talked about plastic flowing, like on the seat 

 6 belt hardware.  The same thing happens on the knee bolster or 

 7 any other plastic trim pieces we call them.  So when something 

 8 gets in contact with the plastic, like a piece of clothing in 

 9 this example, and it moves really fast, it causes friction and 

10 heat and it actually melts the plastic.  And so you can 

11 oftentimes see movement in these, and I'll show you closer-up 

12 pictures so you can see that. 

13 Q. Okay.  Would you hand me the next photograph there,

14 Doctor.  Take a look at it and see if you can identify that

15 before we show that to the jury.

16 A. Yes.

17 Q. Is that not a series of photographs you took?

18 A. Yes.

19 MR. BIBB:  I believe, Your Honor, that's Defendant's

20 Exhibit 104.2.

21 THE COURT:  All right.

22 BY MR. BIBB: 

23 Q. Orient the jury to these, please.

24 A. So this is basically the same picture you saw a minute

25 ago.  Here's the key hanging.  So this is the steering wheel
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 1 here.  So this is that left knee mark.  And you can see the

 2 disruption here.  This is the right knee mark here and you can

 3 see this dent here.  And then we're going to do close-ups.  

 4 So this is the left knee mark here.  And the way this 

 5 works is -- I think you can see it, and I'll pass it -- can I 

 6 pass it around? 

 7 Q. Okay.

 8 A. But there seems to be movement from sort of in to out or,

 9 in this case, right to left.  And so you can see the movement

10 here and then a pattern that looks like fabric or blue jeans

11 or some kind of fabric here.

12 So basically this is where Mr. Nease moved forward, like 

13 he would, with the laws of physics in a frontal crash.  His 

14 knee came in contact with the knee bolster, and then his knee 

15 moved out somewhat until it stopped.  And that's what made the 

16 deeper mark.   

17 Similarly, here on the right side, this is the right knee 

18 mark.  And you can see, not quite as clearly as this one, but 

19 there's movement here and then more of a final mark here.  So,  

20 once again, he moves forward, his knee gets in contact with 

21 the bolster and externally rotates or goes out until it comes 

22 into final contact.  So basically his knees are moving out 

23 like that.  (Indicating) 

24 MR. BIBB:  Your Honor, could we publish this to the

25 jury?
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 1 THE COURT:  Any objection?

 2 MR. O'DELL:  No, Your Honor.

 3 THE COURT:  You may do so.

 4 THE REPORTER:  Could you trade places -- 

 5 MR. BIBB:  Sure.

 6 THE REPORTER:  -- so the witness is facing me?

 7 MR. BIBB:  I'll try not to block you.

 8 THE COURT:  Do you want to show them the second one

 9 too?

10 MR. BIBB:  Actually, that is the second one.

11 THE COURT:  Okay.

12 MR. BIBB:  This is the first one.  The second one is

13 better because it's closer up -- 

14 THE COURT:  All right.

15 MR. BIBB:  -- and it's got this picture, but

16 smaller.

17 THE WITNESS:  Thank you, sir.

18 BY MR. BIBB: 

19 Q. Now, Dr. Gwin, the third photo there, Exhibit 103.1, is a

20 little bit different.  Is this Mr. Nease's vehicle in one of

21 these photos?

22 A. It is.  This over here is Mr. Nease's vehicle, and we've

23 looked at that picture, and I told you it was about 3 inches.

24 So the first contact over here before the movement outward is

25 about 3 inches away from this scene.  This is not Mr. Nease's
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 1 vehicle, though.

 2 Q. All right.  So on the right-hand photo shows Mr. Nease's

 3 vehicle.  Now let's talk about -- because this goes to your

 4 surrogate exemplar study; is that right, Dr. Gwin?

 5 A. Yes, that's true.

 6 Q. So back up for just a second.  This leg and foot that we

 7 see in this photograph is who?

 8 A. That is Mr. Martinez.  He was my surrogate that I used

 9 for Mr. Nease, the gentleman that was similarly sized to 

10 Mr. Nease, so that we could try to figure out in an undamaged

11 vehicle what Mr. Nease's movements would have been.

12 Q. So how big was Mr. Martinez, if you recall?

13 A. So he was -- I have to go look I'm sorry to admit.

14 Q. All right.

15 A. I want to --

16 Q. Be precise.

17 A. -- be accurate.  Yes.

18 Q. You also have the size of Mr. Nease at the time of the

19 crash.

20 A. Yes.  So Mr. Nease had testified in his deposition and

21 his medical records indicated -- sorry.  I want to make sure I

22 say this correctly and not say it backwards.  So Mr. Nease had

23 said that he was five-six to five-seven.  And the surrogate

24 was five foot, five and a half inches.  So a little bit

25 shorter by about a half inch or an inch and a half maybe
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 1 shorter than Mr. Nease.

 2 Q. And then how much did Mr. Nease weigh and how much did

 3 your surrogate weigh?

 4 A. Mr. Nease had testified and his medical records indicated

 5 that he weighed somewhere between 150 to 154 pounds.  And 

 6 Mr. Martinez weighed 158 pounds.

 7 Q. And how did you decide where to put him in the seat there

 8 with your surrogate, Mr. Martinez?

 9 A. So when we got the exemplar vehicle, the surrogate

10 person, I had -- when I investigated or inspected Mr. Nease's

11 truck, I took a bunch of measurements; so, for example, how

12 far the seat was forward.  You know, we adjust our seat if

13 we're tall or short.  So I take measurements of the actual

14 vehicle to determine exactly where it was.

15 And then when I got the exemplar vehicle, I set it up so 

16 that it was the same distance, so that seat track was in the 

17 same place.   

18 I also measured on Mr. Nease's vehicle the angles of the 

19 seat pan, we call it, where your rear end goes, as well as the 

20 seat back.  And then I was able to set that angle of the seat 

21 back to match the Nease vehicle in the exemplar vehicle.   

22 The seat pan or the bottom of the seat I couldn't match.  

23 It wasn't adjustable.  And in a frontal crash, part of the 

24 safety system is that seat pan.  They're kind of angled up a 

25 little bit so that it helps us stay back in the seat.  And so 
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 1 in a frontal crash, we move forward and we actually flatten 

 2 that seat a little bit.   

 3 So I wasn't able to adjust that seat pan, but I adjusted 

 4 the seat back, as well as the seat track, to match Mr. Nease's 

 5 vehicle. 

 6 Q. And, of course, before Mr. Nease ran into the brick wall,

 7 that seat pan wouldn't have been deformed.  

 8 A. Right.  It would have been normal, yes.

 9 Q. And so would it have been like the seat pan that you had

10 in the exemplar vehicle?

11 A. Yes --

12 Q. All right.

13 A. -- most likely.

14 Q. Now, you talked about the height and the weight.  Did you

15 measure how long his legs are or his femur or his knee or his

16 lower leg or anything like that; or if you didn't, why not?

17 A. I did not at the time because really we're looking for

18 similarity.  We're not looking for the exact person.  If 

19 Mr. Nease would have come and done this with us, that would

20 have been ideal, although even over time we shrink and we

21 change weights.  And so even having Mr. Nease several years

22 after the crash would not have been exactly perfectly matched

23 with Mr. Nease the day of the crash.  So we like to get

24 similar.

25 Everybody doesn't match exactly.  But people of the same 
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 1 height actually have a lot of similarity in terms of other 

 2 lengths in their body, like their knee to the floor and those 

 3 kind of distances.  So, no, the short answer is I did not 

 4 measure them on my surrogate. 

 5 Q. But is work like what you did with your surrogate here,

 6 is that something frequently or customarily done by people

 7 like you, biomechanics, in the field?  

 8 A. Yes, it's very commonly done.

 9 Q. And has been published in scientific journals.

10 A. Yes, it has.

11 Q. So now you've got Mr. Martinez here in your vehicle, and

12 how do you then try to replicate the movement that Mr. Nease

13 would have experienced in this crash with someone just sitting

14 in a car?

15 A. Well, Mr. Doyle, if you could show us the -- sort of the

16 cartoon drawings of occupant kinematics.  There are two.

17 So Mr. Stopschinski came up with the accident 

18 reconstruction that he talked about yesterday, and he said it 

19 was about 35 to 36 miles an hour into the brick wall.  He also 

20 told us that the impact was a little bit left of center, a 

21 little more damage on the left than the right, not much.  It 

22 was pretty frontal, but it was a little to the left.   

23 So we know from the laws of physics an object at rest or 

24 an object in motion remains at that speed and that direction 

25 until it's acted upon by a force.  That's Newton's Law.  And 
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 1 so when the crash occurs, the vehicle is very abruptly stopped 

 2 against a brick wall, but Mr. Nease, as well as, say, anything 

 3 on the seat next to him, a pack of gum or something, is going 

 4 to keep going forward. 

 5 Now, since there's a little bit of a left offset to the 

 6 crash, he's also going to move a little bit to the left, but 

 7 the majority of this, he's just going to go straight forward 

 8 into whatever is in front of him.  Well, luckily, what was in 

 9 front of him was his seat belt and the air bag.  So he 

10 remained pretty safe.  But so we look at that and we determine 

11 the occupant kinematics.   

12 So this is just a cartoon of a person in a car, and that 

13 if you look at the next slide, Mr. Doyle, as the crash occurs, 

14 he just moves forward.  The seat belt holds back his torso.  

15 There's some give, but the seat belt holds back his torso.  

16 His head continues to move forward.  The air bag deploys.  But 

17 basically he's just moving forward.   

18 So that's the kind of movement that we want to replicate 

19 in our exemplar surrogate demonstration. 

20 Q. So then what do you do to try to replicate the effect of

21 the seat belts on the body?

22 A. So in a crash, the seat belts lock up.  So we've all

23 driven over speed bumps and had the belt lock up on us and

24 drove us crazy, but that's a safety feature.  So in a crash

25 when we start moving forward, we move forward very quickly,
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 1 and the seat belt is designed so that when it moves a certain

 2 rate very quickly, it locks up.  And that's -- we've all

 3 experienced that.

 4 So what we do with our surrogates is we have them get in 

 5 the vehicle.  We put on -- have them put on the seat belt and, 

 6 you know, ask them if they're comfortable with the way the 

 7 seat is set up at their height and weight, and our surrogate 

 8 was; Mr. Martinez was.   

 9 And so then I asked him to get into what we call normal 

10 driving posture.  So, in other words, hands at ten and two on 

11 the steering wheel, left foot wherever he felt it would have 

12 been comfortable to be driving, and then his right foot -- 

13 typically normal driving posture is right foot is just resting 

14 on the gas.  So that's where we started with him to get a look 

15 at his left leg.   

16 So then I locked up the belt.  And the way I do that is I 

17 just grab the seat belt and I pull it really fast, and so it 

18 locks up, and I hold it there.  Then I asked Mr. Martinez to 

19 move forward.  And so he scooches his rear end forward on the 

20 seat until the belt stops him.  And then I asked him to move 

21 forward like that where he's going to bend over, bend over the 

22 seat belt and just, you know, strain as far forward as he can 

23 go.  And I looked first at where his left knee was.  And so we 

24 have a slide for that.   

25 And so on the top left, we see here where -- it's not 
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 1 drawing.  I'm sorry.  So Mr. Martinez's knee is up there on 

 2 the top left.  And then on the bottom right is Mr. Nease's 

 3 vehicle.  And you can see that that knee lines up pretty well 

 4 with that knee mark.  And so then we were able to understand 

 5 how that left knee mark came to be. 

 6 Q. All right.

 7 A. Then I had Mr. Martinez sit back, relax, kind of get

 8 reoriented, and then I asked him to put his hands on the wheel

 9 again, put his left foot wherever it was comfortable, but this

10 time I asked him to stand on the brake because that is what

11 Mr. Nease had testified, that he was standing on the brake as

12 we would if we're coming into a brick wall on the brake.

13 So I asked Mr. Martinez to stand on the brake, and he 

14 did.  I locked up the belt, and I asked him to scooch forward 

15 and lean forward and push against that seat belt as hard as he 

16 could.  And I believe our next picture -- yes.  So on the top 

17 left, again, this is Mr. Martinez's right knee.  And we 

18 compared that to the picture of Mr. Nease's vehicle, the right 

19 knee mark, and really it was not in the right spot.  It was 

20 really underneath the steering wheel.  It was farther to the 

21 left or what we call outboard from where the mark was on    

22 Mr. Nease's vehicle.   

23 I put that piece of tape, the yellow tape that's on 

24 there, to replicate this picture here where I had the 3-inch 

25 tape mark so that I had some idea where that knee mark was.  
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 1 And so in this case, with him standing on the brake, his knee 

 2 was not in the right spot to make that mark.   

 3 So I thought about it and I decided what I would try to 

 4 do is have Mr. Martinez be back in that normal driving posture 

 5 that we talk about.  So he moved back.  I let the belt unlock.  

 6 Ten and two, left foot where it was comfortable, and then 

 7 right foot just resting on the gas pedal, and I locked up the 

 8 belt and I asked him to scooch forward.  And this is -- this 

 9 is a picture of his knee.   

10 So the top left again is Mr. Martinez's knee.  And now 

11 we're closer to the mark in Mr. Nease's vehicle from right to 

12 left.  But we're high.  We're too high now.   

13 So that could certainly be, you know, a lot of things, 

14 but I was trying to figure out what that could have been.  So 

15 I had Mr. Martinez sit back, and I thought about it, and I 

16 said, "All right.  Now this time let's have you ten and two 

17 with the hands, left foot where it's comfortable.  Now stand 

18 on the gas pedal."  And I locked up the belt and I had him 

19 scooch forward and I had him lean forward and push against the 

20 belt.  And actually this picture that's on the board here -- 

21 and it is also up here -- is what we came up with.   

22 And so this was his knee actually turned out to be right 

23 in the right spot to match the mark that was found in the 

24 Nease vehicle. 

25 Q. So based on the work that you did here that you've just
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 1 described to the jury and they've seen the photographs, if 

 2 Mr. Nease is pressing or standing on the brake, is his right

 3 knee in the position where we see the knee mark in his

 4 vehicle?

 5 A. No, it's not.  It's high and it's outboard or left.  It's

 6 underneath the steering column.  It's not in the right -- it's

 7 not in the same spot.

 8 Q. Okay.  Now, if he has his foot merely resting on the

 9 accelerator pedal, as does the surrogate's foot, does that

10 mark line up with where the knee mark was in Mr. Nease's

11 vehicle?

12 A. It does from left to right, but it's still too high.

13 Q. So if Mr. Nease, though -- if the surrogate then presses

14 his foot all the way to the floor on the accelerator pedal,

15 does that mark with his knee then line up with the evidence

16 that you found on Mr. Nease's vehicle?

17 A. Yes, it does.

18 Q. All right.  So what conclusion were you able to reach

19 from this surrogate work so far?

20 A. That Mr. Nease most probably had his right foot on the

21 gas pedal and, in fact, pressing down hard on the gas pedal at

22 the time that the vehicle encountered the brick wall and came

23 to a very abrupt stop at the final brick wall.

24 Q. Okay.  Now, Dr. Gwin, did you then compare this crash to

25 some known crash tests that the federal government has run at
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 1 its direction?

 2 A. Yes.  The federal government runs a lot of crash tests.

 3 And this is the -- the one that I'm going to talk about is

 4 called NCAP.  It's the New Car Assessment --

 5 Q. Program.

 6 A. -- Program.  Sorry.  NCAP testing.  And so what they do

 7 is they take a lot of vehicles, in this case a Ranger, and

 8 they run the vehicle into a barrier, essentially a brick wall,

 9 at 35 miles an hour.  So it's very similar to the Nease crash.

10 In fact, I think you have a board there, Mr. Bibb, that shows

11 the NCAP --

12 Q. Is that it?  

13 A. It is.

14 Q. All right.  This would be Defendant's Exhibit 108.1.

15 A. So on the top is Mr. Nease's vehicle.  You've all seen

16 this picture many times.  And on the bottom is the NCAP Ranger

17 after the crash, obviously.  And they look so similar, I

18 thought maybe we could learn something about this crash from

19 the NCAP test.

20 And so what the NCAP program does is they put crash test 

21 dummies in these vehicles, and they determine how the dummies 

22 or occupants move, occupant kinematics, in crashes, but they 

23 also have lots of instruments, a lot of dials and gauges 

24 attached to the crash test dummies to measure forces.  So do 

25 they hit their head on the windshield?  And, you know, how -- 
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 1 what kind of brain injury might we have?  What kind of loads 

 2 or accelerations or forces are on the chest because of the 

 3 seat belt?  Those kind of things. 

 4 So we looked at the crash test dummy because we wanted to

 5 look at occupant kinematics.

 6 Q. And is this a board that you've done that shows the crash

 7 test dummy in this crash test?

 8 A. Yes, it is.

 9 Q. This is Defendant's 108.2.

10 In addition to measuring loads on different parts of the 

11 body, did they also put chalk on different parts of the body 

12 so as to mark where that part of the body contacted the 

13 interior of the car? 

14 A. Yes.

15 Your Honor, might I approach again? 

16 THE COURT:  Yes, you may.

17 THE WITNESS:  Thank you.  So this is -- I'm sorry.

18 Yeah.  So this is pre-test as it says there.  They take a

19 zillion pictures before the crash and then they take the same

20 zillion pictures after the crash to sort of see the

21 difference.  So this -- ignore this part at first.

22 So this is the dummy's arm holding onto the steering 

23 wheel.  This is the dummy's left leg sitting on the 

24 floorboard.  And then you can just barely see the right foot 

25 is resting on the gas.  That's the way they just do these, is 
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 1 normal driving posture, right?   

 2 So this is just a blow-up of this area here to show that 

 3 the foot is just resting on the gas.  And then like Mr. Bibb 

 4 said, what they do is they put this -- it's like wet chalk, 

 5 powdered chalk and they get it wet, and so it's like paint.  

 6 And they paint it on all the surfaces of the dummy, the face, 

 7 the arms, the knees.  And that way after the crash, they can 

 8 determine what hit where. 

 9 BY MR. BIBB: 

10 Q. And they paint on different colors so you can tell what's

11 what.

12 A. Yes.  So this left knee is kind of an orange color.  The

13 right knee is blue.  And so the face is probably purple and

14 red or whatever, to determine where in the air bag that the

15 dummy hit.  But in this case, we're looking at knees.  So the

16 left knee is sort of peach or pink or orange, and the right

17 knee is blue.  This is pre-crash.

18 Q. Right.  Now, this crash test here was run -- they're

19 talking about it's an '02 Ranger, but is it substantially

20 similar to the '01 Ranger here?

21 A. Correct.  Yes.

22 Q. And this was not run in connection with this lawsuit or

23 any lawsuit, was it?

24 A. Oh, no.  This is just the government running tests to

25 determine how safe -- again, the New Car Assessment Program.
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 1 They give ratings to these vehicles on how safe they are based

 2 on these dummy measurements, head injury measurements, chest

 3 injury measurements, etcetera, and say do they meet national

 4 criteria, are they good, safe cars.

 5 Q. Do they also measure like the load on the big part of the

 6 leg, the upper leg, the femur loads in these crashes?

 7 A. Right.  That's why they mark the knees, and they do.

 8 These dummies have sensors in the thigh bones.  They're not

 9 really bones, but they're metal.  But they have sensors in

10 there so they can determine if the forces when the person --

11 I'm sorry -- when the dummy moves forward and hits the knee

12 bolster or dashboard, are those numbers too high and they're

13 going to mean a broken femur or a broken thigh bone or a

14 dislocated hip in a real person.  And so they have to meet

15 certain numbers to be able to pass these tests.

16 Q. And now did you also put together a board that shows the

17 post-crash test versus Mr. Nease's vehicle?

18 A. Yes.

19 Q. And this would be Defendant's Exhibit 108.3.

20 A. So this is the post-test, one of the zillion pictures

21 that they take post-test.  And, again, we see our orange and

22 our blue marks here.

23 So the left knee -- this is the steering wheel here, as 

24 you can see the steering column.  This is the knee bolster.  

25 So you can see that the left knee hit here on the knee bolster 
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 1 and disrupted this plastic trim.   

 2 So just like in the Nease vehicle, it pushed it forward 

 3 and so it disrupted this.  You can see the separation here.  

 4 And this knee mark is in a similar position to the left knee 

 5 mark of the dummy. 

 6 Q. Now, the dummy in this crash test I think was what's

 7 called a 50th percentile.  What does that mean?

 8 A. So back in the '40s I think the government measured a lot

 9 of Americans and determined how big we were, how tall we were,

10 how much we weighed.  And the 50th percentile is the average

11 male or female.  And so the male, like Mr. Bibb said

12 yesterday, he's about a 50th percentile male, not that he's

13 average, but he's about the height and the weight of the

14 average male in America, and --

15 Q. So that person might be just a little bit bigger -- or

16 that person?  That dummy might be just a little bit bigger

17 than Mr. Nease?

18 A. Yes, a little taller and a little heavier than Mr. Nease.

19 So that could talk about why this knee mark is a little 

20 bit higher.  Not only that, before this test they don't ask 

21 the dummy, "Are you comfortable," like we do our surrogates.  

22 And so the dummy's leg is actually usually more of a straight 

23 corner, whereas when we drive, we typically have our left foot 

24 out a little bit more.  So both of those things could explain 

25 why this mark is a little bit higher on the left knee. 
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 1 Q. Now, what about the right knee mark?

 2 A. So this, again, was the dummy's foot was just resting on

 3 the gas.  He can't -- the dummy, it can't press down on the

 4 gas or move it around.  So it's just resting on the gas pedal.

 5 And this blue mark is the right knee.

 6 And so if we look at the subject vehicle, Mr. Nease's 

 7 vehicle, again it's in about the right spot from left to right 

 8 just like our surrogate's knee was, but it's too high.  It's 

 9 higher than the Nease vehicle.  But, again, that makes sense.  

10 It's a little bit taller guy, but also he's just sitting -- 

11 his foot is just sitting on the gas, as opposed to pressing on 

12 the gas. 

13 Q. So based on all of your work from looking -- your

14 surrogate work and then the comparison here with the NCAP

15 testing, do you have an opinion within a reasonable degree of

16 medical, scientific, and engineering certainty as to what

17 pedal Mr. Nease had his right foot on at the time he contacted

18 the brick wall?

19 A. Yes.  Looking at everything, my opinion is that Mr. Nease

20 most probably had his right foot on the gas pedal, pressing

21 down on the gas pedal, at the time of the impact with the

22 brick wall.

23 Q. Do you have an opinion, Dr. Gwin, within a reasonable

24 degree of medical, scientific, and engineering certainty as to

25 whether Mr. Nease had his foot pressing down on the brake
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 1 pedal at the time he collided with the brick wall?

 2 A. I do have an opinion about that.

 3 Q. And what is that opinion?

 4 A. That his foot was not on the brake pedal at all, pressing

 5 or otherwise, at the time of the impact with the brick wall.

 6 Q. Either foot?  Either his left or his right?

 7 A. Correct.

 8 Q. You may resume the stand.

 9 All right.  Dr. Gwin, I think we have covered your 

10 surrogate work.   

11 Now, the last thing I just wanted to go over with you 

12 briefly is that you've talked a little bit about the condition 

13 that the emergency room found Mr. Nease in when they were 

14 evaluating him there.   

15 Have you also reviewed the medications that were listed 

16 in the emergency department's records? 

17 A. Yes.

18 Q. And these were medications that the emergency room

19 department was informed that Mr. Nease was taking at the time.

20 A. Yes.  And, in fact, what I did is I compiled a medication

21 list from several different places on the date of injury.  So

22 the emergency room doctors saw Mr. Nease.  They compiled a

23 list in the ER.  And then there were a couple of other

24 medications that weren't on that list, but they were on the

25 doctor's history and physical, the internal medicine.  It's
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 1 actually a PA, not a doctor, but the PA that works for the

 2 internal medicine service that admitted Mr. Nease, and then

 3 later that night in the hospital the cardiologist or the heart

 4 specialist saw him, and there was one more medication that was

 5 on that list.

 6 Q. Okay.  And was there a sufficient toxicology screen for

 7 anybody to ascertain whether any of these medications had

 8 sufficient effect to cause Mr. Nease's accident in your

 9 opinion?

10 A. It appears in the medical record that in the emergency

11 room a drug screen was done.  We don't have the actual drug

12 screen itself, but in the emergency room doctor's note, he

13 noted that the drug screen was positive for amitriptyline --

14 or, I'm sorry -- for tricyclics, which is a class of drugs

15 that includes amitriptyline, which Mr. Nease was on.

16 Q. Okay.  Now, are any of the drugs that Mr. Nease was on

17 according to the emergency room records, do they have any side

18 effects that could reflect some of the conditions that were

19 noted by the emergency room doctors that you talked about, the

20 sleepiness or the somnolence I believe is how they phrased it,

21 anything like that, Dr. Gwin?

22 A. Right.  So the ER noted, as Mr. Bibb said, somnolence or

23 sleepiness, slurred speech.  And, in fact, the ER doctor noted

24 that Mrs. Nease said that his speech was more -- was garbled

25 compared to his baseline.  Also, imbalance and confusion,
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 1 amnesia or a lack of memory about the incident itself.

 2 And there are several of his medications that were on his 

 3 ER list, as well as, like I mentioned, the internal medicine 

 4 doctor and the cardiology or heart doctor's list.  And those 

 5 were Flexeril, which is a muscle relaxer, Tylenol with 

 6 codeine, which is a pain medication, the amitriptyline that we 

 7 mentioned, which is an anti-depressant generally used for 

 8 sleep.  And I'm going to forget some, so bear with me here.  

 9 Mirapex, which is generally used for restless leg syndrome, as 

10 well as Neurontin, which is used typically for nerve pain or 

11 peripheral neuropathy.  And Ativan, which is an anti-anxiety 

12 medicine which can also be used for sleep. 

13 Q. Okay.  And do those have side effects that would be

14 consistent with the findings that were made in the emergency

15 room?

16 A. Yes.  Mr. Nease was on a lot of other medications as

17 well.  I just mentioned the ones that have a potential effect

18 of sleepiness and confusion, slurred speech, things like that.

19 Q. Now, Dr. Gwin, have the opinions that you've offered

20 today as a biomechanical engineer and emergency room

21 physician, have they been offered within a reasonable degree

22 of medical, scientific, and engineering certainty?

23 A. Yes, sir.

24 Q. And the bottom line of all of this, do you have an

25 opinion as of the time Mr. Nease contacted the brick wall
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 1 where his right foot was?

 2 A. Yes, sir.

 3 Q. And where was it?

 4 A. Most probably on the gas pedal and pressing on the gas

 5 pedal, not just lying on the gas pedal.

 6 MR. BIBB:  All right.  That's all I have, Your

 7 Honor.

 8 THE COURT:  All right.  Cross?

 9 MR. O'DELL:  Thank you, Your Honor.

10 CROSS EXAMINATION 

11 BY MR. O'DELL: 

12 Q. Good afternoon, barely.

13 A. Good afternoon, Mr. O'Dell.

14 Q. The law of physics I believe you said is an object in

15 motion stays in motion until it's stopped or some force

16 prevents it from moving; is that true?

17 A. Yes, at a constant velocity or speed in the direction

18 that it was traveling.

19 Q. And we didn't get a copy of your little cartoon

20 schematic.

21 Would you mind pulling that up?  Thank you, Mr. Doyle.  

22 And can you show the next one, please?   

23 In this picture, his head -- his brain is inside his 

24 skull, correct? 

25 A. Yes.
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 1 Q. And his brain is going to continue going ahead at

 2 whatever speed it is that that car hits the wall, correct?

 3 A. Yes.  

 4 Q. And then when it contacts that air bag, his head is going

 5 to go forward and smack the inside of his skull, correct?

 6 A. Say that again.  You said his head --

 7 Q. His brain is sloshing around in there, correct?

 8 A. Correct.

 9 Q. And so when that car stops against that wall, his brain

10 is going to be moving very quickly, and it's going to contact

11 very hard with the front of his skull, correct?

12 A. Yes, after his head slowly rides down on the air bag.

13 Q. And the air bag is going to pop out very fast.

14 A. Very fast.

15 Q. And when it pops out, his head is going to fly back, is

16 it not?  You hit and you're going to go back, correct?

17 (Indicating)

18 A. No.  No.  No.  So the air bag comes out so fast that the

19 person is still moving forward, and the person's face hits the

20 air bag, and then -- we call it ride-down.  So the reason air

21 bags work is because they then deflate immediately as well.

22 As soon as they pop out, they start to deflate.  And so the

23 head is able to ride down or slowly go down instead of hitting

24 a brick wall or a steering wheel.  And so the forces are

25 spread out over time, and that decreases the acceleration on
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 1 the head.

 2 Q. We've all seen crash tests, and you see when it happens,

 3 they do it and when it finally releases, their head goes back.

 4 I've seen it in almost every one of the crash tests I've ever

 5 seen.

 6 A. Oh, yes, restitution.  The person goes back when some --

 7 but not as a result of the air bag.  I'm sorry.  I must have

 8 misunderstood.

 9 Q. And when they do, their head is going to contact the back

10 of their skull, correct?

11 A. Yes.

12 Q. So that's called coup-contrecoup?

13 A. Only if there's an injury because "coup" means injury,

14 but yes.

15 Q. But those crash tests show there's enough force in there

16 that somebody could have a closed-head injury or a concussion,

17 correct?

18 A. Generally not with an air bag, but yes.

19 Q. In this case, you're aware the police officer testified

20 that Mr. Nease had a bloody face when he came, correct?

21 A. Yes.

22 Q. So there was head trauma in this particular matter,

23 correct?

24 A. Well, there was face trauma that we know of with a bloody

25 nose.
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 1 Q. And there was brain trauma too because we know that brain

 2 was moving forward and contacted hard with the front of his

 3 skull, correct?

 4 A. Not necessarily.  We don't know that, you know, there was

 5 any brain trauma there.  The CAT scan of his brain was

 6 negative.  Concussion actually requires not a force against

 7 the inside of the head, but it actually requires a rotational

 8 force.  And so, no, there's no evidence that there was a

 9 concussion.

10 Q. Let me ask you, if you have a closed-head injury, it

11 doesn't necessarily show up on a CT scan, correct?  You can

12 have a concussion without -- with a negative CT scan, meaning

13 it's normal, correct?

14 A. Absolutely.  In fact, that's the definition of a

15 concussion, is a normal CT -- 

16 Q. Right.  And so you can have a concussion, your CT scan is

17 normal, and we've all seen people with concussions and they

18 talk, they slur their words a little bit, they may become

19 ataxic or whatever word you use.  They can have symptoms very

20 similar to what Mr. Nease had in this case.  Would you agree?

21 A. I agree, but the ER doctors --

22 Q. I asked you if you agreed, and you said yes.  Is that --

23 did you answer my question?

24 A. Not fully, no.

25 Q. The symptoms that Mr. Nease had can be explained by --
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 1 are consistent with a concussion.  They're similar symptoms,

 2 correct?  Yes or no?

 3 A. Yes.

 4 Q. And when an elderly person suffers from a -- several

 5 broken ribs, it's a pretty dangerous situation for them, at

 6 least according to all the literature you cited in your study,

 7 correct?

 8 A. Yes, it is.

 9 Q. And you're aware in this case that Ford Motor Company has

10 stipulated to Mr. Nease's medical bills of $762,828.35,

11 correct?

12 A. I don't know.  I don't know what his medical bills are.

13 Q. Okay.  If you look at this chart, this is basically what

14 you were telling the jury, correct?  You had the seat belt

15 signs.

16 THE COURT:  Please speak up just a little bit,

17 Mr. O'Dell.

18 BY MR. O'DELL: 

19 Q. You had the seat belt signs, correct?

20 A. Yes.

21 Q. And the broken ribs?

22 A. Yes.

23 Q. And then he ends up it says aspirating and having lung

24 contusions, correct?

25 A. Yes.  Yeah.  He got way worse that night.
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 1 Q. And that seemed to be fairly typical in some of the

 2 literature that you cited, correct?

 3 A. Yes, unfortunately.

 4 Q. So what happened to Mr. Nease with all these broken ribs

 5 is not out of the ordinary for someone like him, correct?

 6 A. Correct.

 7 Q. And whether it be anyone over the age of 65, if they're

 8 in a crash and they break a lot of ribs, exactly what happened

 9 to Mr. Nease can happen to them, correct?

10 A. Yes.  Oftentimes a lot of broken ribs, especially broken

11 ribs that are next to each other, which Mr. Nease's were, can

12 lead to the person not wanting to take very big, deep breaths

13 because it hurts, and then they can get pneumonia and other

14 things like that, yes.

15 Q. In this case, he got -- he got DVTs, blood clots in his

16 upper left arm, correct?

17 A. Yes.

18 Q. And he ended up needing surgeries because of his feeding

19 tube, which you need a feeding tube because you can't eat,

20 correct?

21 A. Correct.

22 Q. You need to have a tracheostomy so that you can breathe.

23 A. Yes.

24 Q. And we know that he had multiple stomach surgeries in

25 this hospitalization, correct?
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 1 A. Abdominal surgeries, yes.  He had his gallbladder out,

 2 yes.

 3 Q. Okay.  Rich, can you show that picture of the CT scan of

 4 Mr. Nease?  

 5 MR. KATZ:  There's a number of them.

 6 (Mr. O'Dell and Mr. Katz conferred privately off the 

 7 record) 

 8 BY MR. O'DELL: 

 9 Q. Yes.  In this picture, we can see that Mr. Nease does not

10 have a big nasty scar down the middle of his abdomen, correct?

11 A. Correct.

12 Q. If he did, we would see it in that picture, correct?

13 A. Yes, you would.

14 Q. And this was actually the day of the crash.  That's what

15 his abdomen would've looked like on the day of the crash.

16 A. Yes.

17 Q. Okay.  And the jury had a chance to see what it looked

18 like today.  Have you seen pictures of his abdomen?

19 A. No.

20 Q. The fact that Mr. Nease was a 71-year-old man and all

21 these injuries happened to him, you agree Ford Motor Company

22 takes him as he is?  I mean, they hurt a 71-year-old, not a

23 22-year-old.  So whatever harm comes to him, they're

24 responsible for it if the jury finds a defect in this case.

25 MR. BIBB:  Objection.  Legal conclusion.  The
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 1 witness is not qualified.

 2 THE COURT:  Sustained.

 3 BY MR. O'DELL: 

 4 Q. You would agree with me -- you were talking about, you

 5 know, the beautiful or wonderful crashworthiness of the Ford,

 6 the air bag and the good seat belt.

 7 The number one first safety design is avoidance, correct?  

 8 The manufacturers want to put all of the things in the 

 9 vehicles to allow the drivers to avoid the crash to start 

10 with, correct? 

11 A. Of course.

12 Q. And so car manufacturers, if they have a throttle that

13 sticks, that's going to violate the first rule of auto

14 manufacturing, which is avoidance, correct?

15 MR. BIBB:  Objection.  I don't think a foundation

16 has been laid for that.

17 THE COURT:  Sustained.

18 MR. O'DELL:  Your Honor, she talked about the

19 crashworthiness of the car, and so I'm assuming that because

20 she was able to talk about the crashworthiness, she's going to

21 talk -- she can answer that question.

22 MR. BIBB:  I don't think there was any question

23 about avoidance or whatever Mr. O'Dell has raised.  It doesn't

24 sound like an engineering opinion or a medical opinion to me.

25 THE COURT:  Sustained.  I don't think you laid a
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 1 foundation for that.

 2 BY MR. O'DELL: 

 3 Q. You are a vehicle crash reconstructionist?

 4 A. Yes.

 5 Q. And Ford didn't ask you to perform that crash -- that

 6 crash reconstruction in this case, did they?

 7 A. Correct.

 8 Q. It hired Mr. Stopschinski instead, correct?

 9 A. Yes.

10 Q. And you were at the scene and you certainly could have

11 done the investigation and the crash reconstruction yourself,

12 correct?

13 A. I don't think I was certified as a crash

14 reconstructionist at that time, so, no, not really.

15 Q. You did rely upon Mr. Stopschinski's report for some of

16 your opinions, correct?

17 A. Yes.

18 Q. And in your report, one of the things you rely on --

19 actually, one of the things you rely on is that the car was

20 going 33 miles an hour when it first left the roadway,

21 correct?

22 A. It doesn't really affect any of the opinions I've had

23 today, no.

24 Q. But you were working on your accident reconstruction

25 certification.  You had a chance to see Mr. Stopschinski's
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 1 work.  And from that work, you gleaned that his opinion was,

 2 when he left the road, Mr. Nease left the road, he was doing

 3 33 miles an hour, correct?

 4 MR. BIBB:  Objection.  It misstates

 5 Mr. Stopschinski's testimony.  I think the jury heard that

 6 yesterday.

 7 THE COURT:  I'll leave that to the jury.  Overruled.

 8 MR. O'DELL:  Rich, could you pull up page 8 of

 9 Miss Gwin's report?

10 THE WITNESS:  At the time of my report, that was my

11 understanding of Mr. Stopschinski's accident reconstruction,

12 yes.

13 BY MR. O'DELL: 

14 Q. And so you were able to see his work.  You as an accident

15 reconstructionist or one working on your certification, you

16 gleaned from his work that Mr. Stopschinski's opinion was that

17 Mr. Nease was doing 33 miles an hour when he left the roadway,

18 correct?

19 A. Yes.  And I didn't use that in my opinion at all.  I just

20 used the final wall strike in my opinions.

21 Q. Do you know if that 33 miles per hour is consistent with

22 all the testimony or any of the eyewitness testimony in this

23 case?

24 A. Like I said, I didn't use that as part of my opinion at

25 all.  I don't have an opinion about whether it's consistent or
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 1 not.

 2 Q. You've cited in your report and you indicated in your

 3 deposition that you relied upon Mr. Stopschinski's accident

 4 reconstruction.  This is part of that reconstruction, correct?

 5 A. Correct.

 6 Q. And you've read the depositions.  You weren't here for

 7 the testimony of the eyewitnesses like the jury, but you've

 8 read their depositions, correct?

 9 A. Yes.

10 Q. Is 33 miles an hour consistent with a single eyewitness

11 to this crash?

12 A. Like I said, I didn't rely on this piece of it.  I don't

13 have an opinion about it.

14 Q. That's not my question.  My question is, you read the --

15 you read the depositions of the eyewitnesses.  Is 33 miles an

16 hour consistent with any of the testimony in this case?

17 MR. BIBB:  This is becoming argumentative now, Your

18 Honor.  

19 MR. O'DELL:  It's yes or no, Your Honor.

20 THE COURT:  Well, one last time, if you can answer

21 yes or no.  

22 THE WITNESS:  I don't have an opinion about that.

23 BY MR. O'DELL: 

24 Q. One of Mr. Stopschinski's opinions is that there was no

25 braking because there was no evidence of braking; true?
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 1 A. I believe that's true, yes.

 2 Q. Yeah.  And you were here yesterday for Mr. Stopschinski's

 3 testimony, correct?

 4 A. Yes.

 5 Q. And you were able to see his car or his truck when he

 6 performed the test with the wide open throttle and his foot on

 7 the brake using extreme pressure, that there were no skid

 8 marks behind the truck.  Were you able to see that like the

 9 jury was?

10 A. I was able to see his testimony, yes, but like

11 Mr. Stopschinski said, I don't think any of us could see tire

12 marks from that.

13 Q. Exactly.  I think we could all see very well.  I

14 disagree.  I think the jury will be able to take what they

15 want --

16 MR. BIBB:  Objection.  Move to strike that.

17 THE COURT:  Well, disregard the lawyer's comment on

18 the evidence.

19 BY MR. O'DELL: 

20 Q. Do you have any reason to believe that Dr. Moreland would

21 come into this courtroom and lie to these people?

22 MR. BIBB:  Your Honor, objection.

23 THE COURT:  Sustained.  That's an argumentative

24 question.

25 BY MR. O'DELL: 
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 1 Q. Dr. Moreland came in and went through his records very,

 2 very closely.  You know who Dr. Moreland is, right?

 3 A. Yes.

 4 Q. That's Mr. Nease's family doctor.

 5 A. Yes.

 6 Q. And he looked through all the prescriptions that he had

 7 and that he'd been given and went through a list very, very

 8 carefully with this jury about what Mr. Nease had and what he

 9 didn't have at the time.  Are you aware of that?

10 A. Yes.

11 Q. And since Mr. -- since Dr. Moreland was his family doctor

12 and had seen him just 12 days before the crash, he would be in

13 a much better position to know what Mr. Nease was on than you.

14 Would you agree?

15 A. No, not necessarily, only because Mr. Nease saw lots of

16 providers, and the doctors who saw him the day of the crash

17 would have the best indication of what was going on that day

18 than any of us.

19 Q. Who was the last doctor he'd seen before Dr. Moreland?

20 A. I don't know.

21 Q. Who was it?  When was it?

22 A. I'm not sure.  I'd be guessing.

23 Q. You have no idea, do you?

24 A. I know a lot of the doctors that he's seen, yes, but I

25 don't know who exactly was the most recent one before
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 1 Dr. Moreland.

 2 Q. Now, after the crash, at the scene, Mr. Kemplin was in

 3 here and testified in front of the jury.  You would agree that

 4 Mr. Nease responded to questions appropriately after the

 5 crash.

 6 A. I've heard testimony that that was the case, and I've

 7 also read medical records that said otherwise.

 8 Q. Did Mr. Kemplin make a medical record?

 9 A. No.

10 Q. The police officers came in and testified as well, and

11 they testified that Mr. Nease responded -- Officer Dent

12 testified that Mr. Nease responded appropriately to all the

13 questions he asked, and he was specifically looking for

14 evidence of intoxication of some type or alcohol.

15 Are you aware of that? 

16 A. Yes.

17 Q. And you're aware his testimony was that Mr. Nease was

18 able to do that at the scene?

19 A. Yes.

20 Q. And that he was walking, and he was walking fine?

21 A. Yes.

22 Q. And you would agree with me that what Mr. Nease was like

23 directly after the crash is much more important than what he

24 might have been like a half hour or an hour later when the

25 injuries were setting in?  Would you agree?
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 1 A. I'm not sure what you mean by "more important."

 2 Q. How he was acting immediately after the crash is much

 3 more important than how he may have been acting after his

 4 injuries set in.

 5 I don't know how else to ask this.  It seems pretty 

 6 simple to me. 

 7 MR. BIBB:  The same object -- I've got to object as

 8 vague and ambiguous on that.

 9 THE COURT:  Overruled.

10 THE WITNESS:  I mean, important from a medical

11 standpoint?  No, not at all.  So I'm not sure exactly what you

12 mean.

13 BY MR. O'DELL: 

14 Q. Is it important from -- let me ask you this:  If these

15 drugs were causing him to lose control of his car and crash

16 his car, when he smacked that wall did it somehow knock him

17 out of and make him normal again?  Is that what your testimony

18 is?

19 A. No.

20 Q. I mean, hitting a wall at 35 miles an hour is not going

21 to make the effects of a medication just go away, are they?

22 A. Correct.

23 Q. So that's why I'm asking you immediately after the crash

24 how Mr. Nease was acting is more important than how he was

25 acting a half hour later.  Would you agree?
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 1 A. No.

 2 Q. Mr. Nease as a result of this crash suffered horrific,

 3 horrendous injuries.  Would you agree?  Sequelae of his

 4 injuries, effects of his injuries?

 5 A. I will agree with the second and third part.  He did not

 6 suffer necessarily horrible injuries, but he certainly had

 7 horrendous sequelae or complications to his injuries, yes.

 8 Q. And those terrible complications have caused life-

 9 altering problems for Howard.  Would you agree?

10 A. I have not examined him, and so I would rely on his

11 physicians who have who say yes, that's true.

12 Q. I just want to make sure, the medical records made it

13 very clear that Mr. Nease did not have a heart attack and he

14 didn't have a stroke, correct?

15 A. Correct.  You mean at the time of the crash?

16 Q. Right.  He had a heart attack in 2000, but --

17 A. Correct.

18 Q. -- seemed to be doing pretty well with that issue after

19 that, wouldn't you agree?

20 A. Indeed.

21 Q. Your real opinion in this case, Dr. Gwin, is where his

22 knee was at the exact second of impact, correct?

23 A. That's one of my opinions, yes.  Yes.

24 Q. The opinion is that because of where his knee was, his

25 foot was on the gas.  That's the opinion you hold to a
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 1 reasonable degree of some kind of certainty, right?

 2 A. Correct.

 3 Q. By the time you were able to see those marks on the

 4 bolster or dash, the crash is a foregone conclusion at that

 5 second, correct?  There's no way to stop it.

 6 A. By the time I saw them?

 7 Q. Your opinion is at the instant of the contact, correct,

 8 with the wall and Mr. Nease's knees with the bolster; correct?

 9 A. Yes.

10 Q. That's the time frame of your opinion, that split second

11 when he hits the wall.

12 A. Correct.

13 Q. Okay.  And so at the time of your opinion, where your

14 opinions arise, this crash was a foregone conclusion.  Nothing

15 was going to change it at that point, correct?

16 A. Correct.  Excuse me.

17 Q. And this whole case is about what happened up on

18 Route 60, correct?

19 A. No, I don't think that's the whole case.  No.

20 Q. What we have to determine or what this jury will have to

21 determine is what it was that caused Mr. Nease to lose control

22 of his truck on Route 60, correct?

23 A. Yes.

24 Q. And you can't say anything about Mr. Nease's foot

25 positions when he was still on Route 60, correct?
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 1 A. True.

 2 Q. I take it -- you said you've been paid $65,000.  You've

 3 been paid $65,000, and the one opinion you can give to

 4 certainty is that his knee hit the bolster.  Is that the sum

 5 and substance of it?

 6 A. Well, I haven't been paid $65,000; my company has.  And,

 7 yes, that's one of my opinions.

 8 Q. You're not telling this jury to a reasonable degree of

 9 medical certainty that one of these drugs caused Mr. Nease to

10 crash his car, are you?

11 A. No.

12 Q. You can't do that, as a matter of fact, can you?

13 A. Right.  I'm saying that they may have caused the symptoms

14 that the ER providers noted.

15 Q. And we can all tell that by looking -- just getting the

16 medication and reading the warnings ourselves, correct?

17 A. Right.

18 Q. It doesn't take a doctor to tell us those things, does

19 it?

20 A. Correct.

21 Q. Did Mr. Nease tell you -- or did he testify that he was

22 five-six in his deposition or five-seven in his deposition?

23 A. I believe so, yes, or his medical records indicated it.

24 Q. You told Mr. Bibb that he testified to it.  Mr. Bibb

25 specifically asked you about that.
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 1 If you could, go to Mr. Nease's deposition, page 20, 

 2 starting on line 11.   

 3 All right.  Now, how tall are you?

 4 The answer:  I was five-seven, but the last time they 

 5 checked me, I was about five-four.   

 6 Question:  In December -- excuse me.  In November 2012 at 

 7 the time of the wreck, you were about the same height you are 

 8 today?   

 9 Yes, to my knowledge.

10 Now, I interpret that to mean he's about five-four and 

11 they checked him and he believes that's how tall he was at the 

12 time of the crash.   

13 Is that how you interpret that? 

14 A. Yes.

15 Q. So you were paid $65,000 to talk about where this knee

16 hits the bolster, and you don't even get his height right --

17 MR. BIBB:  Argumentative.

18 THE COURT:  Overruled.

19 THE WITNESS:  I wasn't paid $65,000 to say where his

20 knee was.

21 BY MR. O'DELL: 

22 Q. Your company was, correct?

23 A. No, we weren't paid to say where his knee was.

24 Q. Did you use the same care in coming up with your opinions

25 that you did in gathering the information that was important
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 1 to you in terms of what you needed for your opinion?

 2 A. I'm sorry.  Would you say that again?

 3 Q. Did you use the same amount of care in formulating your

 4 opinions that you did in collecting the data that you've

 5 testified was important to you to come up with those opinions?

 6 A. I use a lot of care in all of my opinions and all of my

 7 work.

 8 Q. Now, when you had your surrogate, your surrogate wasn't

 9 going through a parking lot and going over multiple pretty

10 high berms, correct?

11 A. Correct.  We weren't moving at all.

12 Q. Let's go to P88 and I think it's 189.  And then the

13 picture is 189, I believe.  Either 188 or 189.  Is that 189?

14 MR. KATZ:  89-189.

15 BY MR. O'DELL: 

16 Q. How tall is that?  How tall is that berm?  Is that you

17 measuring that?  This is one of your pictures, isn't it?

18 A. It's one of my pictures.  I'm not measuring it.

19 Q. Okay.

20 A. I'm behind the camera.

21 Q. How tall is that, the berm there we're looking at?

22 A. The curb -- 

23 Q. Yeah, the curb.

24 A. -- is about 4 inches.

25 Q. Okay.  Let's go to 188.  How about that one?
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 1 A. About 6 and a half inches.

 2 Q. And you are -- you're measuring where you believe 

 3 Mr. Nease's car -- the actual path of where you believe his

 4 car would have gone through there, correct?

 5 A. I was measuring what looked like tire marks, and I

 6 believed they probably were.  I'll certainly defer to

 7 Mr. Stopschinski on that.

 8 Q. Let's go to 195.  It's a different one.

 9 You can actually see the tire mark on that one.  How high 

10 is that one? 

11 A. About 6 inches.

12 Q. Let's go to 199.

13 We'll come back to 199.   

14 Those berms, those curbs that we're seeing, when       

15 Mr. Nease went over those at a decent rate of speed, there 

16 would have been G forces going vertical, right?  The truck 

17 would have been going forward and it would've almost been like 

18 a broncking buck sort of thing.  Would you agree? 

19 A. If I can just restate what I do agree with; that, yes, as

20 Mr. Nease went over those curbs, there would have been

21 accelerations in the vehicle, accelerations to him, and he

22 would have probably been moving around in his seat somewhat,

23 yes.

24 Q. Did you calculate those forces to see how difficult it

25 would have been -- because you can calculate those things,
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 1 can't you?

 2 A. Yes.

 3 Q. You know how, right?

 4 A. Yes.  Not off the top of my head in a jury box, but -- or

 5 in a witness box, but yes.

 6 Q. You could have easily calculated those forces for this

 7 jury and told them how much forces was on Mr. Nease's foot

 8 when he was trying to do whatever he was doing in that

 9 vehicle, correct?

10 A. We could calculate, yes, forces at every moment

11 throughout this crash, but it doesn't really affect my

12 opinions.

13 Q. Mr. Nease is getting bounced around in that vehicle

14 violently.  Would you agree?

15 A. I think "violently" might be overstating it.  If we say

16 violently was the very final crash, I don't think these would

17 count as violent.  But that's a pretty subjective term.

18 Q. One of the witnesses, Mr. Kemplin, testified that he

19 could actually see the bottom of his car, I think, or that it

20 was airborne going over the 8-inch berm or curb.

21 I mean, so it hits hard enough to explode his tires.  

22 He's up in the air.  He's coming down without tires, on metal 

23 rims, and I think Mr. Kemplin said that car was -- he called 

24 it road-walking.  And this is a pretty -- pretty -- I don't 

25 know how to say it.  What word would you use besides 
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 1 "violent"? 

 2 A. I don't know because they're all subjective, but I agree,

 3 it's not something anybody would want to do.

 4 Q. And it's certainly the kind of forces and energy that

 5 could cause someone's feet to come off a pedal.  Wouldn't you

 6 agree?

 7 A. They could, but Mr. Nease testified that once he got his

 8 foot on the pedal, it stayed on the pedal.

 9 Q. I'm sure Mr. Nease was trying as hard as he could, and I

10 bet there's no way that man knows where his feet were going

11 through that process.  Would you agree?

12 MR. BIBB:  Objection, Your Honor.  Argumentative.

13 THE COURT:  Sustained.  Disregard the question.

14 Rephrase the question.

15 BY MR. O'DELL: 

16 Q. Were you here yesterday when Dr. Dorset -- or is it

17 Dorris? -- testified?

18 A. Yes.

19 Q. Did you hear Dr. Dorris testify that it would be

20 impossible for anyone to know, based on -- it would be

21 impossible for anyone to know where their feet were, going

22 through that process?  

23 He testified to that in front of the jury yesterday.  I 

24 made a little note. 

25 MR. BIBB:  The jury knows what he testified to.
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 1 Objection.  That's just mistaken --

 2 THE COURT:  All right.  I'll depend upon the jury to

 3 recall the testimony.

 4 MR. O'DELL:  Thank you, Your Honor.

 5 BY MR. O'DELL: 

 6 Q. Do you recall his testimony in that regard?

 7 A. Not specifically enough to be able to comment on it.

 8 Q. Would you disagree with it if that were his testimony?

 9 A. I would go with what the guy in the car said, which is

10 Mr. Nease, and he said his foot was on the same pedal the

11 whole time.

12 Q. Now, if we'd go to that picture 199.

13 When Mr. Nease's passenger side of his truck is what -- 

14 what contacted that wall, correct? 

15 A. Yes.

16 Q. Mr. Kemplin testified when his truck hit that, it went

17 left hard.  That's counterclockwise, correct?

18 A. Correct.

19 Q. And you would agree that that's exactly what would have

20 happened, correct?

21 A. Mr. Stopschinski in fact says that yes, when the front of

22 the vehicle, the front right side of the vehicle hit that

23 wall, the vehicle very rapidly had a counterclockwise yaw or

24 turn to it or rotation to it, yes.

25 Q. And everything that was in the car, inside the car, would
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 1 have still been going to the right.  So it would have been --

 2 like Mr. Nease's knees, for instance.  Let's say -- let's say

 3 they're not on a pedal for purposes of this question.  I know

 4 it's a hypothetical.  But if his knee, his right knee is not

 5 on a pedal and when that vehicle strikes that wall, it's going

 6 to take his right knee and force it to the right or towards

 7 the middle of the car, isn't it?

 8 A. So -- yes.  So when the vehicle hits the wall and the

 9 vehicle is rapidly rotated counterclockwise or the front end

10 goes to the left, anything in the vehicle would continue to

11 move in the same direction at the same speed, physics, that it

12 was originally moving, and things might seem to move somewhat

13 to the right.

14 Q. And for a five-four guy, Mr. Nease's knees were pretty

15 far apart in that picture.  So it looks to me, he was getting

16 bounced around pretty good in there.  Would you agree with

17 that?

18 A. Yes.  I mean, we've said he certainly got bounced around.

19 Q. Again, you didn't do any of the calculations of the

20 forces that would have been on Mr. Nease's body taking him to

21 the right and that wall strike, correct?

22 A. I did not do any calculations, no.

23 Q. And do you have any idea, are we talking a fraction of a

24 second between the time that vehicle hits that and he strikes

25 the wall?  What are we looking at time-wise do you think?
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 1 A. So between the sideswiping the bay wall and hitting the

 2 final brick wall?

 3 Q. Yes.

 4 A. I would ask Mr. Stopschinski.  I don't know exactly how

 5 long that is.

 6 Q. We know it was pretty fast, don't we?

 7 A. Correct.

 8 MR. O'DELL:  I have no further questions, Your

 9 Honor.  Thank you.

10 THE COURT:  All right.  Redirect?

11 MR. BIBB:  Just a couple, Your Honor.

12 REDIRECT EXAMINATION 

13 BY MR. BIBB: 

14 Q. Going back to something Mr. O'Dell asked you very early

15 in your examination, you wanted to answer the question and he

16 cut you off on the concussion question; did he suffer a

17 concussion in this crash.

18 Did Mr. Nease suffer a concussion in this crash? 

19 A. So, no.  I rely on the doctors, the experts that were

20 there at his bedside examining him, and they did not diagnose

21 him with a concussion.

22 Q. Do you have a copy of your report up there with you?

23 A. No.

24 Q. Okay.  Mr. Stopschinski's report is dated September the

25 10th.  I believe your report is dated August the 29th.  Was
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 1 your report prepared before Mr. Stopschinski's final

 2 reconstruction opinions were completed?

 3 A. I'm sorry.  Did you ask me if my report was done before

 4 Mr. Stopschinski's final reconstruction opinions?

 5 Q. Yes.

 6 A. Yes, that is the case.

 7 Q. Now, Mr. Kemplin and Officer Dent -- I think Mr. Kemplin

 8 was a -- worked as a power operator, and Officer Dent

 9 obviously is a police officer in St. Albans.

10 Did they have the same medical -- professional medical 

11 training as those in the emergency department at CAMC? 

12 A. Of course not, no.

13 Q. Now, when Mr. Nease's truck would hit these curbs and

14 he's going forward, it would be like hitting short brick

15 walls; is that right?

16 A. Yes.

17 Q. And so it'd be wanting to push his body forward, as I

18 would understand it.

19 A. Correct, because the vehicle would slow and physics again

20 would take over and the person would continue forward.  So

21 it's like hitting a small brick wall, and he would move

22 forward.

23 Q. Right.  And as far as Mr. Nease's height, as I recall

24 your -- there was an attachment to your report that was your

25 review of the medical records.  There were more like 500 pages
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 1 of medical records I believe you reviewed in this case; is

 2 that correct?

 3 A. Yes.  There were quite a few.

 4 Q. And did you tend to give a little more credence to

 5 measurements of Mr. Nease's height done by in doctors' offices

 6 or hospitals than self-reported heights?

 7 A. Yes.  Doctors' offices, as we all know, typically get our

 8 height at least once when we go see our doctor, oftentimes

 9 every time, not to mention when somebody is very sick in the

10 intensive care unit, the nutrition that a person is given

11 through feeding tubes, etcetera, is based on their ideal body

12 weight, which is based on our height.  And so most times

13 nutritionists will measure a person's actual height.  And so

14 we tend to believe medical records.

15 Q. And is that what you basically relied on for the height

16 of Mr. Nease in your surrogate work?

17 A. Yes.

18 MR. BIBB:  No further questions, Your Honor.

19 THE COURT:  All right.  Recross?

20 MR. O'DELL:  Briefly, Your Honor.

21 RECROSS EXAMINATION 

22 BY MR. O'DELL: 

23 Q. The entire time you were using your surrogate and you

24 were talking to the jury, you would agree that each time 

25 Mr. Nease had a curb encounter, that would affect his normal
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 1 driving posture and position.  Would you agree?

 2 A. So every time he hit a curb, he would tend to move

 3 forward somewhat in the vehicle or appear to move forward.

 4 The vehicle actually slows down and it was backward --

 5 Q. When you had Mr. -- what was the surrogate's name?

 6 A. Mr. Martinez.

 7 Q. Mr. Martinez.  When you had Mr. Martinez in his seat, you

 8 told the jury multiple times that your opinions were based

 9 upon him being in the normal seated position for someone his

10 height and weight, correct?

11 A. For some of the demonstrations, yes, he was in normal

12 driving posture.

13 Q. And you would -- he was in normal driving posture and

14 would move forward, correct?

15 A. Correct.

16 Q. And it is almost impossible for you to say, after hitting

17 those curbs and hitting that wall and doing a counterclockwise

18 knock to the left, or counterclockwise kick, that Mr. Nease

19 was in a normal seated position, isn't it, Dr. Gwin?

20 A. Right.  He was not in what we call the normal driving

21 posture.  In only some of the demonstrations do we do that

22 that way, the one to look at where his left knee mark was, and

23 then we tried to figure out if he was in normal driving

24 posture to match the knee mark, but it didn't.

25 MR. O'DELL:  Gotcha.  Thank you.  That's all I have.
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 1 FURTHER REDIRECT EXAMINATION

 2 BY MR. BIBB: 

 3 Q. So was Mr. Nease seat-belted the entire time of this

 4 accident?

 5 A. Yes.

 6 Q. And would that keep his rear end in the seat the whole

 7 time?

 8 A. Yes.  In fact, probably his belt locked up during at

 9 least one or two or maybe all three of those curb strikes.

10 MR. BIBB:  Thank you, Your Honor.

11 THE COURT:  All right.  Anything else?

12 MR. O'DELL:  No, Your Honor.

13 THE COURT:  All right.  Dr. Gwin, you may step down.

14 THE WITNESS:  Thank you, sir.

15 THE COURT:  Defense?

16 MR. BIBB:  Your Honor, subject to some housekeeping

17 matters, I need to move the exhibits from Dr. Gwin into

18 evidence, and we don't need to keep the jury here during the

19 lunch hour for me to get that put together.

20 THE COURT:  All right.

21 MR. BIBB:  And I think Mr. Clark had a housekeeping

22 matter as well.  But subject to those, getting that cleaned up

23 on the record, we have no further witnesses, and Ford Motor

24 Company would rest.

25 THE COURT:  All right.  And I'll preserve your
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 1 opportunity to move the exhibits.

 2 MR. BIBB:  Thank you.

 3 THE COURT:  The defense rests.  Do the plaintiffs

 4 intend to offer rebuttal evidence?

 5 MR. HEISKELL:  We do, Your Honor, yes.

 6 THE COURT:  All right.  Let's proceed.

 7 MR. HEISKELL:  Your Honor, this is a matter I think

 8 the Court may want us to take up outside the presence of the

 9 jury with respect to the witnesses that are being called.

10 THE COURT:  All right.  Approach the bench.

11 Ladies and gentlemen, I want to see how involved this 

12 discussion is likely to be.  I might send you back so you can 

13 at least stretch and get something to drink.   

14 Well, why don't we just go ahead and do that.  I'm going 

15 to excuse the jury to retire to the jury room until we finish 

16 this discussion.  Make sure you shut both doors.   

17 (Jury Out) 

18 THE COURT:  All right.  Give us a run-down here.

19 MR. HEISKELL:  Your Honor, Ford's expert

20 reconstructionist, Karl Stopschinski, concluded that because

21 Mr. Nease didn't stop before he hit the brick wall, he must

22 not have been applying the brakes.

23 Dr. Dorris suggested pedal misapplication as being the 

24 cause of this.  And Dr. Gwin, if I understand it, has come to 

25 the same conclusion.   
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 1 All of those three experts had in front of them and 

 2 available to them as was showed with Mr. Stopschinski the 

 3 firsthand accounts for three different, strong, healthy men, 

 4 who had had extreme difficulty in bringing their Ford light 

 5 trucks, the Explorer and the Ranger, to a stop under 

 6 circumstances substantially similar.   

 7 For Ford to be able to offer such expert testimony 

 8 without allowing plaintiffs to show what those experts 

 9 willfully disregarded would be manifestly unjust and operate 

10 to the extreme prejudice of the plaintiffs.   

11 Plaintiffs simply offered to put up the deposition 

12 testimony of Kenneth Woddail, Matthew Hackney, and Casey 

13 Mulder, none of whom has been available to come to this 

14 courtroom despite requests from us.  They're outside the 

15 subpoena power of this Court, and we would simply ask that 

16 the -- I think the maximum testimony is Mr. Woddail, somewhere 

17 in the neighborhood of nine minutes.   

18 Mr. Mulder is -- kind of stands alone in one respect, 

19 Your Honor.  He is a Ford employee, former Ford employee.  At 

20 the time of his incident, he was a Ford engineer tasked with 

21 testing some Ford light trucks, including the Ranger and the 

22 Explorer.  And he is distinguishable from the others, who were 

23 just Ford customers and who reported these events to Ford 

24 Motor Company.  But Casey Mulder at a minimum, Your Honor, I 

25 respectfully urge the Court should be allowed to give his   
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 1 two-minutes, two-second testimony about what happens to the 

 2 vacuum, the vacuum depletion when you press against an open 

 3 throttle. 

 4 THE COURT:  So I assume by the way you're

 5 characterizing this, with respect to each of the three

 6 witnesses whom you would call by deposition or trial

 7 transcript, you would purport to limit their testimony to just

 8 their description of their braking effort.

 9 MR. HEISKELL:  That's right, Your Honor.  In fact, I

10 wasn't aware we could do it, but Mr. Katz showed me how we can

11 actually break some responses from Mr. Woddail where he talked

12 about pushing the speed control switch off, that that can be

13 redacted from the video very --

14 THE COURT:  Okay.  We'll get to that.

15 MR. HEISKELL:  All right.

16 THE COURT:  What says --

17 MR. BIBB:  Number one, Your Honor -- 

18 THE COURT:  You can talk louder.

19 MR. BIBB:  Number one, Your Honor, I don't think

20 that they've still satisfied the unavailability problem.  They

21 didn't even attempt to contact these people until last Friday

22 after we'd been in trial a week.  Here we are the following

23 Tuesday.  So that's number one.

24 Number two, it is not true rebuttal.  They knew what 

25 these witnesses, Mr. Stopschinski, Dr. Dorris, Dr. Gwin, were 
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 1 going to say months ago.  And they've certainly been able to 

 2 put on through their -- they chose that they would counteract 

 3 this with the testimony of Mr. Sero in their case.  If they 

 4 had wanted to get their own braking expert, they could have 

 5 done that.  They could have made some effort to get these 

 6 people available and have their depositions taken in this 

 7 case, but, no, they didn't do any of that, and now they're 

 8 wanting to bring this in not as rebuttal but as a 

 9 reinforcement to their prior opinion and prior testimony in 

10 this case.  So we respectfully object to this. 

11 THE COURT:  Well, let's take these arguments from

12 the defense one at a time.

13 First, my recollection when this came up in the 

14 plaintiffs' case in chief, you indicated that Hackney was a 

15 West Virginia resident at the time that he was deposed or 

16 offered trial testimony, which was a number of years ago, and 

17 that with respect to him, there had been no attempt to contact 

18 him before the trial started. 

19 MR. HEISKELL:  That's correct, Your Honor.

20 THE COURT:  And with regard to Woddail and Mulder,

21 you don't know, other than whatever they identified as their

22 state of residence at the time they were deposed or testified,

23 where they are from.

24 MR. HEISKELL:  Well, with respect to Kenneth

25 Woddail, he's always lived at High Ridge, Missouri.
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 1 THE COURT:  Okay.  So you believe he's still in

 2 Missouri?

 3 MR. HEISKELL:  Well, I've had two conversations with

 4 him and an email exchange, and he has said, "I'm retired.  My

 5 health is such.  If you'd asked me a month ago, I couldn't do

 6 it.  And if you ask me now, I can't do it.  I'm telling you I

 7 can't do it.  If you ask me a month from now, I can't do it."

 8 THE COURT:  Well, but --

 9 MR. HEISKELL:  And he lives in Missouri.

10 THE COURT:  All right.  But there was no contact

11 with him about being a witness in this trial until the trial

12 started.

13 MR. HEISKELL:  That's true.

14 THE COURT:  And the same with Mulder.

15 MR. HEISKELL:  Yes.  And with Mulder, Your Honor, he

16 is a classically perpetually unavailable witness because he's

17 a former -- he was hostile when we took his deposition in the

18 first place.  He's not going to come from Colorado, Fort

19 Collins, Colorado, where we tried to make contact with him.

20 THE COURT:  If your basis for now using these

21 portions of their transcripts is that the three experts for

22 the defense were informed of these witness depositions or

23 testimony and either considered and rejected or failed to

24 consider it, why didn't you cross-examine the expert about it

25 when they testified?
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 1 MR. HEISKELL:  I did with Mr. Stopschinski with

 2 respect to Mr. Mulder.

 3 THE COURT:  What did he say about Mr. Mulder?

 4 MR. HEISKELL:  He acknowledged getting the short

 5 blurb.

 6 THE COURT:  Little part of the -- is it an email?

 7 MR. BIBB:  It was actually their lawyer drafted 

 8 Rule 26(a)(1) disclosures.

 9 MR. HEISKELL:  That's right.

10 THE COURT:  But it quoted from something.

11 MR. HEISKELL:  It basically -- didn't quote.  We

12 said -- we characterized Mr. Mulder's testimony as saying when

13 you lose the vacuum, you --

14 THE COURT:  All right.  So then with respect to

15 Stopschinski, it seems to me you had a chance to cross-examine

16 him about Mr. Mulder and Mr. Mulder's purported experience.

17 MR. HEISKELL:  But Your Honor wouldn't let us go

18 there.  We were constrained from doing that.  We approached --

19 we dealt with that in a meeting.

20 THE COURT:  And in what way were you constrained?

21 Refresh my recollection.

22 MR. HEISKELL:  Your Honor allowed me only to read

23 what was on the 26(a) disclosures.

24 THE COURT:  Because he testified that that's all he

25 was aware of.  
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 1 MR. HEISKELL:  I think that's right.

 2 MR. BIBB:  That's correct.

 3 MR. HEISKELL:  Now, here's an expert who's looking

 4 at a cite to a Ford Motor Company employee who talks about

 5 having this difficulty with braking when the throttle is open,

 6 and he blows it off.

 7 I think that's -- I think that calls for rebuttal.

 8 Mr. Mulder should, in two minutes and two seconds, with a 

 9 simple stipulation that he's a former Ford employee, get to 

10 testify what he encountered because it is rebuttal to what 

11 Mr. Stopschinski says will happen. 

12 MR. BIBB:  Your Honor --

13 MR. HEISKELL:  It would be extremely prejudicial to

14 keep us from --

15 THE COURT:  Well, what about the fact that these

16 were obviously the opinions that those three experts were

17 going to testify to, so it's certainly no surprise about what

18 they testified to?  Why is that now rebuttal evidence?

19 MR. HEISKELL:  Well, we tried to get it on in our

20 case in chief, as Your Honor recalls.

21 THE COURT:  But you didn't have evidence that --

22 it's relevant evidence, but you didn't have an appropriate

23 source of evidence for it to be admissible in your case in

24 chief.

25 MR. HEISKELL:  Well, we had a deposition, Your
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 1 Honor, of which Ford cross-examined the witness.

 2 THE COURT:  Absolutely.  One of the problems was

 3 that you didn't show that these people were unavailable

 4 according to the rule because you have to show diligence in

 5 contacting them before trial and determining whether or not

 6 they were willing and able to appear.  And in the case of

 7 Mr. Hackney, he could -- to the best of your information, as a

 8 West Virginia resident, he was subject to the subpoena power

 9 of this Court.

10 MR. HEISKELL:  As it turns out, he is a police

11 officer and residing in Leesburg, Virginia.  So that's where

12 we are.

13 Again, Your Honor, we had that testimony already in prior 

14 trials, and it just seems from a standpoint of judicial 

15 economy that that testimony is not going to change if we bring 

16 him here.  It just seems patently unfair to, after they've 

17 testified in two previous trials, to make him come back in 

18 person. 

19 THE COURT:  Well, when you're having them testify

20 about the truth of a matter, then if you can't meet the

21 requirements of the rule for former testimony, you have to get

22 them here.  And so you had your choice, either will comply

23 with the requirements to have former testimony admitted, which

24 requires you to make a showing of availability or non-

25 availability; and in the absence of that, you haven't complied
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 1 with what the rule says.  And so then you're stuck with trying

 2 to get it in some other way, and I've had real difficulty with

 3 that.

 4 MR. HEISKELL:  Well, I understand, and we have two

 5 emails from Mr. Woddail saying it doesn't matter; I can't come

 6 and won't come.

 7 THE COURT:  You're probably right.  It's a shame you

 8 didn't have that before we started and identified that as a

 9 basis by which this evidence would be sought to be admitted.

10 And then, you know, then it's fair to both sides, and the

11 defendant can raise at that point before trial -- 

12 MR. HEISKELL:  Well -- 

13 THE COURT:  -- if they have a basis to keep it out.

14 MR. HEISKELL:  In terms of that, Your Honor, this

15 was a matter of notice to Ford from our 26(a)(1) disclosures.

16 We briefed it before trial.  

17 THE COURT:  I understand, but you know what?

18 They've objected to it, and they get to do that.

19 MR. JAVINS:  Respectfully, though, I mean,

20 unavailability is unavailability.  And I'm just not aware of a

21 rule that says you have to demonstrate unavailability a week

22 before trial, because it can take on -- it's a moving --

23 MR. BIBB:  I think it says reasonable efforts before

24 trial in there.

25 THE COURT:  Yes, I think it does too.
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 1 MR. JAVINS:  Well, but when he became a rebuttal

 2 expert or a rebuttal witness, then it is the Friday before the

 3 Tuesday because you've got notice.  And that's my point.  I've

 4 subpoenaed witnesses in the middle of a trial before.

 5 MR. COOKE:  Your Honor, the typical way to do this

 6 is to go take their deposition before the trial.  

 7 THE COURT:  All right.  You know, and it's the --

 8 and it is the case the rules don't necessarily require

 9 availability for a deposition in this instance.  So I looked

10 at that earlier too, and that's not a requirement.

11 I'm going to deny your request, and here are the reasons:

12 First, I don't believe that the plaintiff has 

13 demonstrated reasonable diligence prior to trial to obtain the 

14 appearance of these three witnesses.   

15 Secondly, I'm not convinced that it's rebuttal evidence.

16 When experts provide their reports, are deposed, and it's 

17 clear that they're relying on -- they're reaching opinions and 

18 what they're relying upon, and you know, because you've 

19 already agreed that the evidence as to the efficacy of brakes 

20 is part of your case, I don't think it's rebuttal to then come 

21 in and try to offer that evidence in rebuttal when you're 

22 denied the opportunity in your case in chief because you don't 

23 have proper evidence.  And that was the ruling before.  I 

24 certainly thought this was relevant, and you just didn't have 

25 a vehicle for the admissibility of the evidence because of the 
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 1 lack of a showing of unavailability.   

 2 The third thing I'll say is I think that as you deal with 

 3 Mr. Stopschinski to some degree, if you believed that you 

 4 could impeach the credibility of the experts by pointing out 

 5 instances that they should have been aware of where people 

 6 made credible reports that they couldn't get the brakes to 

 7 stop the vehicle or an open throttle, that you could have 

 8 inquired on -- in your cross-examination.   

 9 And in that context, you need not have had otherwise 

10 admissible evidence.  You didn't need these transcripts to 

11 cross-examine those witnesses if you could show that they were 

12 informed about these reports.  And Stopschinski, that's 

13 exactly what you did to the extent that he acknowledged what 

14 he was aware of, which was only your disclosure, much more 

15 limited obviously than perhaps the entire trial testimony from 

16 Mulder.  But you still had at least that.   

17 And so I think that it's not proper rebuttal to come back 

18 at this time. 

19 MR. HEISKELL:  Just -- I understand.  That last

20 point, though, where Stopschinski had the opportunity, said,

21 okay, I've reviewed the 26(a)(1) disclosure with respect to

22 Mr. Mulder -- and that's as far as I went -- it seems to me to

23 be perfectly appropriate rebuttal on that little bit of

24 surprise that an expert would do that and not want to know

25 more about what this Ford employee had said about the brakes
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 1 and the substantial difficulty that a customer would have

 2 when -- if that's all he did, then we should be able to rebut

 3 that source of evidence that he took to mean within that

 4 little half a paragraph.

 5 THE COURT:  Okay.  What's the defense's response to

 6 that?

 7 MR. BIBB:  They got their chance to ask Mr.

 8 Stopschinski everything he knew about it.  They could have

 9 asked him in a deposition.  They didn't do that.  They wait

10 until trial, I guess to try to spring it.  And since the Court

11 had already denied their ability to put this evidence in, it's

12 obviously nothing but a way to try to back-door it in now as,

13 quote, rebuttal evidence, when the witness's opinions

14 testimony was already known.  They knew he didn't rely on that

15 before he came in here.

16 MR. HEISKELL:  We would not have -- I would not have

17 dreamed that Mr. Stopschinski would have -- that that's all he

18 would have done with respect to a disclosure on a 26(a)(1)

19 disclosure, that he would see a paragraph describing a Ford

20 employee saying substantially greater force is required and do

21 nothing about it; no testing.

22 THE COURT:  All right.  I've heard enough.  I'm

23 going to deny your request.  I think you're permitted to argue

24 to the jury that just based on that disclosure, it was clear

25 that Mulder reported some type of incident where the efficacy
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 1 of the brakes were in question and that Stopschinski went no

 2 further than apparently reading the plaintiffs' disclosure.  I

 3 think that's fair argument.

 4 I think -- I'm not going to permit you to use the Mulder 

 5 testimony.  First, I think it goes -- because the witness 

 6 didn't acknowledge that he was made aware of the testimony, I 

 7 don't think it's proper rebuttal.  The value of the 

 8 credibility challenge is based on what he was presented with 

 9 that he acknowledged, which was just the plaintiffs' 

10 disclosure.   

11 And I think you can argue that, based even on that, he 

12 should have investigated more, or whatever you want to argue, 

13 but I don't think that opens the door to Mulder's testimony. 

14 MR. HEISKELL:  Thank you, Your Honor.  If I may,

15 after the break, vouch the record.

16 THE COURT:  I think it's already vouched in the

17 sense that I think you already -- if you haven't, you'll be

18 given an opportunity.

19 MR. HEISKELL:  I did not do that pending --

20 THE COURT:  Well, I assume it's the same evidence

21 that I ruled on in denying you this in the plaintiffs' case in

22 chief.

23 MR. HEISKELL:  It is, Your Honor.

24 MR. COOKE:  Your Honor, so it's clear, there's no

25 waiver.  Ford objects to the argument based on Rule 401,
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 1 404(b), and hearsay in the statement that plaintiffs

 2 constructed in the Rule 26(a)(1) --

 3 THE COURT:  All right.

 4 MR. HEISKELL:  Thank you, Your Honor.

 5 THE COURT:  All right.  I assume then you're ready

 6 to send the jury out and we'll finish up these instructions.

 7 Okay.  Let's bring the jury out.   

 8 (Jury In) 

 9 THE COURT:  All right.  Ladies and gentlemen, as you

10 heard, the defendant rested.  The plaintiff indicated -- the

11 plaintiffs indicated a desire to submit rebuttal evidence.

12 I've had them provide me with a summary of the evidence they

13 would intend, and I've ruled that it's not appropriate

14 rebuttal evidence, and therefore I've precluded the plaintiffs

15 from offering that evidence.

16 I instruct you, don't speculate about what it might have 

17 been or what it might have meant.  It's not evidence, and so 

18 you can't speculate about what it was nor can you infer from 

19 that that the Court has found some weakness or problem with 

20 the plaintiffs' case.   

21 You've now heard all the evidence.  I'm going to instruct 

22 you as to the law, and then you'll be able to deliberate, and 

23 you'll make your deliberations based fully on the evidence 

24 before you and your view of those facts.   

25 Having said all that, it's lunchtime.  So I'm going to 
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 1 send you out for lunch.  We are really close to having the 

 2 instructions finalized.  I have every reason to believe that 

 3 immediately after lunch, I'll be able to instruct you, and 

 4 then we'll hear closing arguments, and then you'll get this 

 5 case for your deliberations.   

 6 So we're going to come back -- it's about five or ten 

 7 after one.  We're going to come back at 2:15, and we should be 

 8 ready to go.   

 9 Remember, don't deliberate, don't discuss the case with 

10 anyone.  And in particular, if we're in here talking when you 

11 folks come back from lunch, that's fine.  I think the clerk's 

12 office will stop you if I think that you need to stop for any 

13 reason.  Otherwise, just come on up and go into the jury room 

14 and we'll try to be getting ready.   

15 With that, make sure you have a sticker, and we'll see 

16 you back here at 2:15.   

17 We'll stand in a brief recess of about five minutes, and 

18 then the lawyers will finalize these instructions.   

19 (Jury Out) 

20 THE COURT:  Do you want to discuss these exhibits

21 while we're waiting?

22 All right.  I think we're ready when you all are. 

23 MR. BIBB:  Are we ready now?

24 THE REPORTER:  We're ready.

25 MR. BIBB:  Exhibit 112 is Dr. Gwin's CV.  We just
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 1 introduced that.  There's no objection.

 2 THE COURT:  All right.

 3 THE CLERK:  It's admitted?

 4 THE COURT:  It's admitted.

 5 MR. BIBB:  Yesterday we moved the introduction of

 6 Exhibits 166 and 166.1, 167 and 167.1, and 168 and 168.1.  And

 7 unfortunately I didn't have copies of 166, 167, or 168.

 8 They're admitted without objection.  These are Federal Motor

 9 Vehicle Safety Standards 105, 135, and 124, respectively, and

10 we tender those to the clerk.

11 THE COURT:  All right.  They're admitted.

12 MR. BIBB:  We move the admission of Defendant's

13 Exhibit 18A, which is the slides that were used with

14 Mr. Stopschinski's presentation yesterday.

15 THE COURT:  Any objection?

16 MR. HEISKELL:  No objection, Your Honor.

17 THE COURT:  They're admitted.

18 MR. BIBB:  And then, lastly, 18B is a CD or a DVD,

19 Your Honor, of the four videos of his test runs that was

20 introduced in the direct examination and the video of the

21 accelerator pedal movement, with the thumb moving the pedal

22 back and forth, and they're all on this CD.  Only those four

23 videos plus the thumb video are on this CD.

24 THE COURT:  Any objection?

25 MR. HEISKELL:  No objection, Your Honor.
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 1 THE COURT:  It's admitted.

 2 MR. BIBB:  I think -- Mr. Clark, did you have

 3 something you needed to address?

 4 MR. CLARK:  I just have two things I need to put on

 5 the record, Your Honor.  

 6 THE COURT:  Okay.

 7 MR. CLARK:  That relates to Exhibit 47, which is the

 8 MORS reports.  The parties preserve their respective

 9 objections and arguments on those.  However, we've agreed to

10 redactions to three of them to comply with the Court's rulings

11 on motions in limine concerning recalls concerning other

12 vehicles.

13 Also, Exhibit 126, which was Dr. MacLean's CV, which I 

14 believe was admitted without objection, we inadvertently 

15 stapled to the back of that his testimony list, and we have 

16 removed that because I think -- I don't think anybody wanted 

17 that in evidence. 

18 THE COURT:  All right.

19 MR. BIBB:  And then I think I moved the admission,

20 Your Honor, during the course of Dr. Gwin's testimony of those

21 boards.

22 THE CLERK:  (Shakes head from side to side)

23 MR. BIBB:  If I did not, let me move them.

24 THE COURT:  First, Dr. MacLean's CV is admitted.

25 The redacted versions of the MORS and the CQUIS are 
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 1 admitted.   

 2 Do you have those, Terry, in your -- 

 3 (The Court and Clerk conferred privately off the record) 

 4 MR. CLARK:  Just to be clear, Your Honor, there's no

 5 redaction on the CQUIS.  It's MORS only.

 6 THE COURT:  Just MORS?

 7 MR. CLARK:  Yes, sir.

 8 THE COURT:  And then so where's the physical

 9 document, the exhibit?

10 MR. CLARK:  It's up there.  And we went up and

11 redacted it with a Sharpie right up there.

12 THE COURT:  All right.  So it's already been

13 marked -- 

14 MR. CLARK:  Yes.

15 THE COURT:  -- it's already been admitted -- 

16 MR. CLARK:  Yes.

17 THE COURT:  -- and you have redacted it.

18 MR. CLARK:  Correct.

19 THE COURT:  All right.  Go ahead.

20 MR. BIBB:  And then the boards that were used with

21 Dr. Gwin are Exhibits 104.1, 104.2, 103.1, 108.1, 108.2, and

22 108.3.

23 MR. JAVINS:  My only question is, don't you have

24 those in just a normal photo format?

25 MR. BIBB:  Well, are you going to send -- ask to
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 1 send those back, those enlargements over there?

 2 MR. O'DELL:  No.

 3 MR. BIBB:  I do have them in a smaller version.  I

 4 prefer to have these because it's easier to see the evidence.

 5 I mean, I can substitute them after the --

 6 THE COURT:  They've already been shown.  Does the

 7 plaintiff have objection?

 8 MR. JAVINS:  My thought would have been that, yeah,

 9 you blow them up, but for what the jury takes back in the room

10 is something of a normal size, but I mean -- 

11 MR. BIBB:  I'd prefer -- I think these have been --

12 I think a couple of them have actually been offered and

13 admitted.

14 THE COURT:  I think they're admissible.

15 MR. JAVINS:  Yeah.

16 THE COURT:  They're admitted.

17 MR. BIBB:  Thank you.

18 MR. O'DELL:  At the proper time -- they've rested --

19 I would like to make a motion for a directed verdict on the

20 issue of future damages because they did not --

21 THE COURT:  Well, why don't you go over and use the

22 microphone.

23 MR. O'DELL:  Okay.

24 MR. BIBB:  I'm sort of getting all these -- 

25 THE COURT:  Oh, I'm sorry.  Are you finished with
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 1 all your --

 2 MR. BIBB:  I am.  This doesn't need to be on the

 3 record.  I was wanting to talk about time or whatever for the

 4 closing.

 5 THE COURT:  Well, let's get everything that needs to

 6 be on the record.  

 7 So, Mr. O'Dell, you have a motion? 

 8 MR. O'DELL:  Yes, Your Honor.  We have a motion for

 9 a directed verdict on the issue of future damages.  We put up

10 Cathy Gross and an economist who both testified to a

11 reasonable degree of certainty as to Mr. Nease's future needs.

12 The defense did not rebut that, and they didn't call 

13 anyone in their case in chief, and we think that the number on 

14 the life care -- on the economic report should go on the 

15 verdict form. 

16 MR. COOKE:  Your Honor, I think the jury has heard

17 the evidence, is entitled to weigh the credibility of the

18 witnesses who testified, and it's inappropriate to take that

19 issue from the jury.  We thought this testimony was so weak

20 that it didn't deserve a witness for which to rebut.

21 THE COURT:  Well, without adopting your

22 characterization of the evidence, I agree with your position;

23 and that is, that this is a matter for the jury to determine.

24 The witnesses, as I recall, testified about the elements 

25 of the life care plan and that some things can be subtracted 
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 1 or there's disagreement with them.  And so I think that's all 

 2 for the jury to determine. 

 3 MR. HEISKELL:  Your Honor, just one other

 4 housekeeping detail.  Plaintiff would move the admission of

 5 Plaintiffs' Exhibit 107, which are Rule 26(a)(1) disclosures.

 6 THE COURT:  All right.  Any objection?

 7 MR. BIBB:  Not to be made -- as a court exhibit,

 8 Your Honor, only, not to go to the jury?  

 9 THE COURT:  Well, what are you offering it for?

10 MR. HEISKELL:  I think it's appropriate to offer it

11 for both.

12 THE COURT:  Well, the only thing referred to in

13 front of the jury was the Mulder reference.  So, first, I

14 don't think anything other than that should go to the jury,

15 but I think that that --

16 MR. BIBB:  With that redaction, that's fine.

17 THE COURT:  That redacted, the rest of the document

18 redacted out, I think that's fine.

19 MR. HEISKELL:  All right.  So if we just -- if we

20 just show the caption and isolate that paragraph, everything

21 else --

22 THE COURT:  That's fine with me.  What number is

23 that?

24 MR. HEISKELL:  That is Plaintiffs' 107.

25 THE CLERK:  And does it go to the jury?
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 1 THE COURT:  Yes.  107 will be admitted after

 2 redaction, and it will go to the jury.

 3 MR. HEISKELL:  Thank you, Your Honor.

 4 THE COURT:  All right.  Anything else besides the

 5 instructions and verdict form?

 6 MR. COOKE:  Your Honor, I don't know what time you

 7 want to do this, but the defendants would renew their motion

 8 under Rule 50.

 9 THE COURT:  All right.  I'll consider it renewed and

10 denied.

11 MR. CLARK:  Including as to the implied warranty

12 discussion that I think we were going to have --

13 THE COURT:  Well, I reserved on that.

14 MR. CLARK:  Okay.

15 THE COURT:  I reserved on the implied warranty.

16 MR. CLARK:  Okay.

17 THE COURT:  So I'm still considering that.

18 MR. JAVINS:  You asked about the verdict form?

19 THE COURT:  Yes.

20 MR. JAVINS:  I don't know what the Court has, but I

21 know Mr. Cooke and I talked about what he's put together.  I

22 had proposed additional lines for the damages, and each page

23 has two lines on the special interrogatories; one, do you find

24 a defect; two, did it proximately cause?  But then you have

25 two more lines down below that.  I thought that was
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 1 surplusage, but otherwise I don't know that I --

 2 MR. COOKE:  Your Honor, I think it's critical

 3 because --

 4 THE COURT:  I don't have -- here's all I've seen,

 5 and I don't know whether -- Sandy, what was this for?  Was

 6 this the --

 7 (The Court and Clerk conferred privately off the record) 

 8 THE COURT:  That's Ford's proposed form, and that's

 9 with no changes by the plaintiff I think.

10 MR. COOKE:  Your Honor, I think we -- I think we had

11 agreement on that general approach.  I think what Mr. Javins

12 is saying is that defect and causation, for example, should be

13 one question.  I think that's what he's saying.

14 Ford's position on that is that we would object because 

15 that makes it almost a general verdict form as to that claim, 

16 and the record will be then unclear as to what the -- whether 

17 the jury has found a critical element of causation, and 

18 there's clearly evidence in this case that requires that we 

19 look at -- that the jury make a finding on causation. 

20 MR. JAVINS:  Well, no, I don't disagree that, you

21 know, the jury probably should have to find a defect and then

22 secondarily find causation, but then below that you've got

23 to -- I think there's some room for confusion because then you

24 have to go down below it and in theory someone could have a

25 yes and a no but then answer the wrong one down below.  I just
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 1 don't think the -- down below it says I believe -- I'm going

 2 from memory -- you have found a defect, when really it ought

 3 to say you have found Ford is strictly liable, or you have

 4 found no defect, and I think what it ought to say is you have

 5 found Ford is not strictly liable in that instance.

 6 MR. COOKE:  These lines?  (Indicating)

 7 MR. JAVINS:  Yes.

 8 MR. COOKE:  I understand counsel's objection.

 9 MR. JAVINS:  Because I think they need to move

10 along.  If they voted yes, then they go on to the --

11 THE COURT:  All right.  So you're saying that these

12 two lines at the bottom of the page, if you find for Ford on

13 the issue of product defect, if you find for the plaintiffs on

14 the issue of product defect should be stricken.

15 MR. JAVINS:  I just think the questions suffice.

16 The special interrogatories suffice.

17 THE COURT:  I agree.  I don't think that you need to

18 have them repeat.  So I'm going to take these two out.

19 So Question 1 will be:  Have the plaintiffs proven defect 

20 in that it was not reasonably safe?  Yes or No.   

21 If they answer no, then they go on to the next page.  If 

22 they answer yes, they go to the Question 2, which is proximate 

23 cause.  If they answer no, then they go to the next page.  If 

24 they answer yes -- 

25 MR. JAVINS:  You go to the next page.
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 1 THE COURT:  Yeah.  Well, we need to change -- what

 2 it says, if they answer yes -- actually, after Question 2, if

 3 your answer is -- it seems to me, regardless of the answer,

 4 they should be instructed to go to page 2 --

 5 MR. JAVINS:  Right.

 6 THE COURT:  -- and answer the negligence questions.

 7 MR. COOKE:  That's agreed, Your Honor.

 8 THE COURT:  And then after they've answered both of

 9 them, they go to page 3.

10 MR. COOKE:  It does look like it's going to require

11 re-wording to take those out.

12 THE COURT:  Yeah, I think so.

13 MR. COOKE:  I think counsel and I can probably agree

14 on that based on what Your Honor has told us.

15 THE COURT:  Okay.  Then let's defer that and give

16 you a chance to talk about it.

17 All right.  So have you read through the proposed final 

18 instructions?  Probably not. 

19 MR. COOKE:  I started, Your Honor.

20 THE COURT:  Well, I don't mind -- can we just recess

21 for about 10 or 15 minutes?  You all can read those and

22 formulate anything else you want to say in response.  It's

23 going to infringe upon your lunch hour because the jury is

24 going to be back here at 2:30 and we're going to be ready when

25 they get here, or 2:15.
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 1 MR. COOKE:  While you were talking, Your Honor,

 2 counsel and I had a conversation and wanted to get Your

 3 Honor's thoughts on it.

 4 THE COURT:  Sure.

 5 MR. COOKE:  Most charges where proximate cause is an

 6 element, there's a definition of proximate cause.  And I think

 7 both parties have actually submitted an instruction, but Your

 8 Honor didn't include it, and I think you talked about it this

 9 morning, and I'm not sure --

10 THE COURT:  Do the parties request that I instruct

11 on the definition of proximate cause?

12 MR. COOKE:  The defendants would, Your Honor.

13 MR. JAVINS:  Candidly, I think we submitted a

14 proximate cause instruction too.

15 THE COURT:  All right.  So we're going to add --

16 what I'm going to do is add it under the Burden of Proof

17 section, page 5, that says the burden of proof -- first, it

18 says there's a standard, then it defines a preponderance of

19 the evidence.  I'm going to put it right after that.

20 MR. COOKE:  Okay.  Thank you, Your Honor.

21 MR. JAVINS:  Thank you, Your Honor.

22 MR. COOKE:  And there's a sample at Defendant's

23 Exhibit 12 if that's helpful.

24 THE COURT:  Okay.  All right.  Anything else to

25 bring to my attention before we take a little recess and let
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 1 you go through the instructions?  

 2 MR. JAVINS:  I don't think so.

 3 THE COURT:  Is there -- are all the lawyers going to

 4 be tied up with that or are you able to simultaneously talk

 5 about the verdict form?

 6 MR. JAVINS:  We're capable of multi-tasking.

 7 MR. HEISKELL:  I've got to go redact this exhibit,

 8 Your Honor.

 9 THE COURT:  You go do that.

10 All right.  Well, let's try to deal with the verdict form 

11 too.   

12 (Recess from 1:25 p.m. to 1:45 p.m.) 

13 THE COURT:  Let's take up the proposed final

14 instructions.  I've given each party a copy of what's labeled

15 Draft Two.

16 Let's start with the plaintiffs.  Obviously if I have 

17 already ruled on an objection, you need not raise it again 

18 unless you believe that it's not clear or there's some new 

19 basis. 

20 MR. BARNEY:  Judge, beyond what's already been

21 stated as to Draft Number One, we have no objection with Draft

22 Number Two as written.

23 THE COURT:  Okay.

24 All right.  Mr. Cooke? 

25 MR. COOKE:  Yes, Your Honor.  Your Honor, on page 3
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 1 before Circumstantial Evidence, Ford had submitted Instruction

 2 Number 5 which deals with physical facts, and we would suggest

 3 that there be a subsection dealing with physical facts.

 4 THE COURT:  Denied.  I think that the instruction

 5 you've tendered is no more than common sense and within the

 6 experience of the jury and would needlessly add to the length

 7 of the instructions.

 8 MR. COOKE:  Thank you, Your Honor.  On page 5, under

 9 the Burden of Proof, the defendant submitted Instruction

10 Number 2, which is there's no presumption of fault, and we

11 would ask that it be read before -- or in that section on the

12 burden of proof.

13 THE COURT:  All right.  Denied.  It's unnecessary.

14 MR. COOKE:  Your Honor, on page 8, on the strict

15 liability claim, the defense had submitted Instruction Number

16 18 and is entitled Manufacturer Is Not An Insurer, No Duty To

17 Make An Accident-Proof Product.  The charge does deal with a

18 defendant not being an insurer in another place, but we would

19 ask for the remainder of that instruction.

20 THE COURT:  Denied.  It's unnecessary.

21 MR. COOKE:  And then finally, Your Honor, in the

22 Measure of Damages section beginning on page 14, Your Honor,

23 under paragraph 5b, Ford had requested an instruction

24 regarding the measure of damages.  It is Defendant's Number

25 31.  And the gravamen of that instruction is that the damages
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 1 must be reasonable.  And so if we could modify 5b in the first

 2 sentence so that it reads, "If you find that the plaintiffs,

 3 Mr. and Mrs. Nease, have proven their case in connection with

 4 any cause of action by a preponderance of the evidence, you

 5 may award them reasonable damages."  So add the word

 6 "reasonable" before "damages."

 7 THE COURT:  I'll add it.

 8 MR. COOKE:  And then, Your Honor, the only -- I

 9 think that Your Honor is going to address this, but, of

10 course, we object to the warranty, breach of warranty

11 section --

12 THE COURT:  Okay.

13 MR. COOKE:  -- pending Your Honor's ruling.

14 THE COURT:  All right.  Before we get to that, I

15 found one thing that I meant to change and may not have given

16 to Sandy.  And that's on pages 10 and 11.  You see on page 10

17 the ordinary care paragraph which basically explains Mr.

18 Nease's duty as a motor vehicle operator.  I'm moving that to

19 the next page after what's numbered paragraph 1.

20 THE CLERK:  I might have the wrong version.  Do you

21 have Draft Three?

22 THE COURT:  Yeah.  What have you got?  It's Draft

23 Two.  Because I thought we had moved that.

24 MR. COOKE:  Our version of Draft Two -- 

25 THE COURT:  Yeah.  Okay.  So I guess I didn't

JA1902

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 204 of 634



181

 1 realize that there was a -- all right.  So that's taken care

 2 of.

 3 All right.  I've decided to allow the breach of warranty 

 4 claim to go to the jury.  I have to say that I'm still 

 5 reserving ruling in the sense that if the jury returns a 

 6 verdict favorable to the plaintiff only for breach of warranty 

 7 and not for strict liability or negligence, I may well 

 8 entertain the defendant's motion and rule that the breach of 

 9 warranty claim is not viable because of the issue the 

10 defendant has raised, which is that this may be outside -- 

11 this claim may have accrued outside the statute of repose for 

12 breach of warranty claims, okay? 

13 MR. JAVINS:  Thank you, Your Honor.  

14 MR. COOKE:  Your Honor, just for the record, on 

15 page 13, paragraph 3aC, which seems to make a finding that

16 comparative fault of Mr. Nease is not to be considered in the

17 defense of a breach of warranty claim, and Ford objects to

18 that because there's no West Virginia law that we're aware

19 of --

20 THE COURT:  Yeah, I've looked at that.  It is clear

21 that West Virginia law treats comparative negligence or

22 comparative fault as a defense with respect to any negligence

23 claim as well as a strict liability claim, but the cases that

24 I've read that address it as applicable to a strict liability

25 claim make it clear that strict liability is a tort, not a
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 1 contract-based claim, and so it's certainly not clear that

 2 West Virginia would recognize the plaintiff's fault to offset

 3 or preempt a breach of warranty claim.

 4 MR. COOKE:  Your Honor, may we have a chance on the

 5 breach of warranty claim to add language regarding the time

 6 that's set forth in the exhibit that is the -- that it refers

 7 to the warranty --

 8 THE COURT:  To set forth what?  The period with --

 9 for the express warranty?

10 MR. COOKE:  I'll try to do a better job.  The law in

11 West Virginia is that the parties in contract can modify the

12 implied warranty of merchantability and specify a time frame.

13 That was done in this case.

14 THE COURT:  All right.  Hold on.  We've got some

15 jurors that are going to come through.

16 I hope you enjoyed your outside moments.   

17 A JUROR:  We did, almost too much.

18 A JUROR:  It's nice out here.  Bring the inside out

19 or the outside in.

20 THE COURT:  Yeah.  You know, I don't think those

21 windows open in there either.  

22 A JUROR:  No.

23 THE COURT:  I'm pretty sure when they re-did this

24 building a few years ago, they made sure the windows don't

25 open.  Now you can see why that's a realistic concern.

JA1904

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 206 of 634



183

 1 (The jurors went into the jury room) 

 2 MR. JAVINS:  Whatever the evidence the defense

 3 proffered yesterday speaks for itself, is great for argument,

 4 but it's not something the jury needs to be instructed on.

 5 THE COURT:  Well, what is it exactly that you wanted

 6 to raise?

 7 MR. COOKE:  Your Honor, the law in West Virginia is

 8 that the parties can modify the length of the implied warranty

 9 of merchantability by contract.

10 THE COURT:  So your argument is that the contract

11 for the first sale of this vehicle included a limitation on

12 the period of warranties.

13 MR. COOKE:  Yes, sir.

14 THE COURT:  Well, that's not a matter of factual

15 dispute.  As I understand it, you rely upon the warranty

16 itself.  There's no other evidence about it.  So I think that

17 the issue of whether or not the warranty claim is barred now

18 by a statute of repose or by the fact that it was brought

19 after the limitations period within the contract is a matter

20 of law for the Court to determine and within the Court's

21 determination, as I've said, where I'm withholding judgment at

22 this point as a matter of law as to the warranty claim.

23 MR. COOKE:  Understood, Your Honor.

24 THE COURT:  Just so it is clear, if there's a

25 warranty verdict in favor of the plaintiff that isn't mooted
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 1 by another liability finding, I certainly intend to have the

 2 parties brief and argue the defense that you've asserted here.

 3 And I think the evidence is in the record.  So it's simply a

 4 matter of the law as to whether or not you're entitled to it.

 5 MR. COOKE:  Thank you, Your Honor.

 6 THE COURT:  Okay.  Does that resolve all of the

 7 instructions?

 8 MR. COOKE:  Yes, sir.

 9 MR. JAVINS:  I believe so.

10 THE COURT:  All right.  So, again, have you reached

11 agreement on a verdict form?

12 MR. JAVINS:  We think we want the Court's input on

13 two issues in the verdict form.

14 THE COURT:  Well, it's what you've given Sandy?

15 MR. JAVINS:  Yes.

16 THE COURT:  As I recall, she thought there were two

17 matters that weren't fully agreed to.  One was whether in the

18 damage section the Court specifically delineates, with a

19 corresponding blank for the jury to fill in, the elements of

20 non-economic compensatory damages.

21 I've adopted the position that I think the plaintiffs 

22 advocated that each one of those is a separate line for the 

23 jury to determine.  As I understand it, the plaintiff may have 

24 requested that in the comparative fault section, that the 

25 Court note as part of the verdict form that if the jury 
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 1 determines that the plaintiff is 50 percent more -- or greater 

 2 at fault, then it precludes recovery.  I'm not adding that to 

 3 the verdict form.  It is within the instructions.  The jury is 

 4 being informed that that's the case.  I don't think it needs 

 5 to be in the -- 

 6 MR. JAVINS:  Excuse my anticipation.  That is in the

 7 instructions, the modified comparative, 50 percent means --

 8 THE COURT:  Well, I think so.  Well, maybe not.  I

 9 thought I read it.

10 MR. CLARK:  It's on page 12, top of page 12, number

11 6, Your Honor.

12 THE COURT:  Yeah, there it is.  Okay.

13 MR. JAVINS:  Thank you.

14 THE COURT:  All right.  Okay.  Is that it?

15 All right.  We'll be back in a little over 15 minutes.  

16 And I understand that the two lawyers who aren't here are the 

17 ones doing the closings. 

18 MR. COOKE:  That's right, Your Honor.

19 MR. HEISKELL:  Your Honor, the redacted version of

20 Plaintiffs' 107, we tender to the Court.  I understand there's

21 no objection.

22 THE COURT:  What is that?

23 MR. HEISKELL:  That is the redacted 26(a)(1) --

24 THE COURT:  Okay.  That's fine.

25 MR. CLARK:  No objection with the redaction, Your
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 1 Honor.

 2 THE COURT:  All right.  It's admitted.

 3 MR. HEISKELL:  Thank you, Your Honor.

 4 MR. JAVINS:  Mr. Barney asked me.  I think I know

 5 the answer, but I thought since we're here, that instructions

 6 don't go back with the jury.

 7 THE COURT:  Well, they don't automatically, but it's

 8 very common for jurors after they've started deliberating to

 9 ask for a copy; and if they do, I pretty much -- we'll know

10 beforehand, and you'll be given a chance to respond.  But I'm

11 pretty much of the opinion that they should get a copy, and I

12 usually tell them a couple of things about the instructions.

13 But that would be a matter deferred until they ask for them.

14 MR. JAVINS:  Thank you, Your Honor.

15 THE COURT:  I'll be surprised if they don't ask for

16 them because of the length of them.

17 All right.  Anything else? 

18 MR. COOKE:  No, sir.  Thank you.

19 THE COURT:  Okay.

20 (Recess from 2:05 p.m. to 2:23 p.m.) 

21 THE COURT:  Are you all ready?

22 MR. O'DELL:  Yeah.  Your Honor --

23 THE COURT:  Hold on.  We'll now formally convene.

24 My clerk is still looking at exhibits, trying to organize

25 those.
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 1 MR. O'DELL:  I don't think it's that important, but

 2 all I was going to say is I wanted to, just to be safe, a 40

 3 and a 10 on the split on the time.  Did you say anything

 4 about -- 

 5 MR. BIBB:  I told him that you and I talked about 45

 6 minutes a side.

 7 THE COURT:  We'll give you 45 minutes.  You can't

 8 save more than half your time for the ending.

 9 MR. O'DELL:  That's why I was asking.  It says 45.

10 Can we do 50?

11 MR. BIBB:  That's fine.

12 THE COURT:  Yeah.

13 MR. O'DELL:  Okay.  I'm hoping I don't need it, but

14 I don't want to --

15 THE COURT:  So you want to turn the podium around?

16 MR. BIBB:  Probably be easier for us to talk.

17 (Remarks off the record) 

18 MR. COOKE:  Your Honor --

19 THE COURT:  Hold on.

20 All right.  Mr. Cooke? 

21 MR. COOKE:  Your Honor, on page 4 of the verdict

22 form, I think this was maybe our oversight.  It's the second

23 paragraph.  It says if you find for plaintiffs on the issue of

24 negligence, proceed to page 5 to determine comparative

25 negligence with respect to your verdict.  That probably should
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 1 say on the issue of product defect or negligence based on --

 2 THE COURT:  I'm sorry.  I wasn't caught up with

 3 where you're talking about.  Which page?

 4 MR. COOKE:  It's page 4, Your Honor, second

 5 paragraph.

 6 THE COURT:  Okay.  Let me read it.

 7 MR. JAVINS:  That goes back to our argument

 8 yesterday.

 9 (Counsel conferred privately off the record) 

10 THE COURT:  All right.  Well, let's go on the record

11 here.

12 So my view is that any comparative fault or negligence on 

13 the part of the plaintiff is applicable to the strict 

14 liability claim, as well as to the negligence claim, but not 

15 the breach of warranty claim.  And so we're going to change 

16 that second sentence to reflect that. 

17 MR. JAVINS:  And I would note our objection inasmuch

18 as my understanding of the comparative fault analysis or

19 offset is strict liability is not applicable when the

20 plaintiff fails to discover the defect or fails to guard

21 against, and we think the defenses raised by Ford are

22 essentially our client's failure to guard against.  Hitting

23 the wrong pedal is failure to guard against.  So I'd like to

24 make that record.

25 THE COURT:  All right.
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 1 MR. JAVINS:  Thank you.

 2 THE COURT:  All right.  Are we ready, then?

 3 Let's bring the jury out.

 4 (Jury In) 

 5 THE COURT:  All right.  Be seated.

 6 All right, ladies and gentlemen.  Now that you've heard 

 7 all of the evidence, I want to give you my instructions as to 

 8 the law that you're to follow.  These instructions, combined 

 9 with the instructions that I've given you at the beginning and 

10 throughout the trial, must guide your deliberations.   

11 Now, I'm going to divide these final instructions into 

12 three parts; first, some general instructions about your 

13 duties as jurors.  Some of that you've already heard in the 

14 preliminary instructions.  Second, a little more comprehensive 

15 statement about the rules of law that you must apply to the 

16 specific claims that the parties have brought in this action.   

17 At that point, I'm going to actually interrupt the final 

18 instructions and let the parties make their closing arguments.  

19 And then when we finish that, I'll give you the third, final 

20 portion of the instructions, which are very short guidelines 

21 about your deliberations and the return of a verdict. 

22 So now the general instructions.  You are the judges of

23 the facts.  You must apply the facts as you find them to the

24 law as I give it to you in these instructions.  You must

25 decide this case based solely on the facts as you find them
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 1 and the law as I give it to you.

 2 The attorneys may refer to my instructions during their 

 3 closing arguments, but if you believe there's any difference 

 4 between the law as stated by one of the attorneys and the law 

 5 as stated by me in these instructions, then, of course, you 

 6 should rely upon the law as stated by me.   

 7 You must base your verdict solely on the evidence 

 8 presented in this case.  The evidence consists of the sworn 

 9 testimony of the witnesses, the exhibits introduced into 

10 evidence, and the stipulation that the parties have agreed to.   

11 As I told you at the beginning, when the parties 

12 stipulate or agree that a fact is true, you may consider that 

13 fact to be true.  In this case, the parties have stipulated to 

14 the following:   

15 Howard E. Nease incurred past medical bills in the total 

16 amount of $762,828.35.  Those medical expense charges were 

17 reasonable and necessary to treat Mr. Nease's injuries and 

18 were related to the injuries sustained by Mr. Nease as a 

19 result of the automobile crash of November 20th, 2012. 

20 Now, the following are not evidence:  

21 My statements and rulings, the attorneys' statements, 

22 arguments, questions and objections, and any evidence that I 

23 ordered stricken or told you to disregard.   

24 If I sustained an objection to a question, disregard that 

25 question.  If I sustained an objection to an answer, disregard 
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 1 the answer.  But if I overruled an objection, you should treat 

 2 the question and answer like all the others in the case.   

 3 In this case, in addition to the exhibits, the parties 

 4 have used charts and summaries to try to help explain the 

 5 evidence.  Charts and summaries in and of themselves are not 

 6 evidence.  And if you find that a chart or a summary or 

 7 something like that does not accurately summarize the 

 8 evidence, you should disregard it.   

 9 Now, you should consider the evidence in the same way 

10 that you would consider evidence when making any important 

11 decisions.  Feel free to use your common sense.  Feel free to 

12 draw reasonable conclusions based on your common experience.  

13 Carefully consider each witness's testimony and whether it is 

14 worthy of belief.  Feel free to consider each witness's 

15 ability to observe the matters testified about, each witness's 

16 demeanor, state of mind, motive and intelligence, the effect 

17 of the verdict on each witness, and whether the testimony of 

18 each witness is consistent or inconsistent with the other 

19 evidence.   

20 You may reject all or part of a witness's testimony 

21 because you believe that he or she testified falsely on an 

22 important matter or because of inconsistencies, discrepancies, 

23 contradictory evidence, or evidence that the witness has made 

24 statements that are inconsistent with his or her trial 

25 testimony.  Remember, however, that two or more persons 
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 1 witnessing an incident may see or hear it differently and that 

 2 an innocent mistake in remembering is not an uncommon 

 3 experience.   

 4 You may hear the terms "circumstantial evidence" and 

 5 "direct evidence."  Don't be concerned about the difference.  

 6 Give all evidence, whether it's direct or circumstantial, the 

 7 weight you believe that particular evidence deserves.   

 8 Consider any evidence admitted for a limited purpose only 

 9 for that limited purpose.  In this case, plaintiffs offered 

10 testimony concerning reports made to Ford of alleged other 

11 incidents of unintended acceleration.  You are instructed that 

12 you may only consider the alleged other incidents for the 

13 limited purpose of determining whether Ford had notice of the 

14 defect that the plaintiffs allege.   

15 You may not consider this testimony for any purpose in 

16 evaluating plaintiffs' strict product liability claim, and you 

17 may not consider it as evidence that the 2001 Ford Ranger was 

18 defective or not reasonably safe for its intended use. 

19 Now, do not arrive at your verdict in this case by any

20 prejudice, sympathy, or bias for or against any of the

21 parties.

22 Further, you are to consider only the evidence presented 

23 in this case, and you may not arrive at your verdict by 

24 guesswork, speculation, or random judgment.  This case must be 

25 decided by you upon the evidence presented to you in the 
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 1 courtroom under the instructions of the Court.   

 2 Now, there are two plaintiffs in this case.  You must 

 3 consider each plaintiff separately.  If you find Ford liable 

 4 to Mr. Nease, you must not automatically reach the same 

 5 verdict as to Mrs. Nease. 

 6 Ford Motor Company is a corporation.  A corporation may

 7 act only through its agents or employees.  In general, an

 8 agent or an employee of a corporation may bind the corporation

 9 for acts done or words said while acting within the scope of

10 authority delegated to him or her by the corporation or while

11 performing his or her duties as an employee of the

12 corporation.

13 Under West Virginia law, you may find that any knowledge, 

14 understanding, information, or appreciation about the 

15 allegations made in this lawsuit which were obtained by 

16 employees or agents of Ford is presumed to be known and 

17 appreciated by Ford Company.   

18 Now, although this is a suit between two individuals on 

19 one side and a corporation on the other side, it is your duty 

20 to decide this case precisely as you would decide it if it 

21 were a case between two natural persons or a case between two 

22 corporations.  A corporation is a person under the law and is 

23 entitled to the same consideration as would be given any 

24 natural person under the law.  The fact that a party is a 

25 corporation must be given no weight whatsoever in arriving at 
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 1 your verdict.   

 2 Now, several people testified by way of a deposition or a 

 3 trial by reading or playing their deposition or trial 

 4 testimony.  James Engle, Joel Perkins, Khaled Kebaish, Phillip 

 5 Moore, and Jonathan Sprunger testified by way of deposition or 

 6 trial testimony.  You should evaluate their testimony the same 

 7 way you would evaluate the testimony of a live witness. 

 8 Unlike other witnesses, expert witnesses generally are

 9 allowed to offer their opinions concerning technical or

10 scientific matters.  Merely because an expert witness has

11 expressed an opinion does not mean that you must accept that

12 opinion.  The fact that the Court has accepted a witness as an

13 expert witness and permitted that witness to testify as to his

14 or her opinions or conclusions should not be interpreted by

15 you as an opinion or endorsement of the Court as to the

16 qualifications of the witness or the value of that testimony.

17 The Court merely has determined that the testimony of the

18 expert witness may aid or assist you in your consideration of

19 the evidence in the case.

20 Expert opinions are not to be automatically accepted as 

21 fact.  The testimony of an expert witness is subject to the 

22 same credibility considerations as the testimony of any other 

23 witness and should be considered by you together with all of 

24 the other evidence in the case.  In determining the value, 

25 weight, or significance to be given expert opinions or 
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 1 conclusions, you should consider, among other things, the 

 2 extent and nature of the witness's qualifications, experience 

 3 and information, the witness's source of knowledge and 

 4 information, the soundness of the expert witness's opinions 

 5 and conclusions, and the expert witness's prejudices, if any, 

 6 are shown.   

 7 Therefore, you should consider each expert opinion 

 8 received in evidence in the case and give it such weight as 

 9 you think it deserves.  If you should decide that an opinion 

10 of an expert witness is not based upon sufficient education or 

11 experience, or if you conclude that the reasons given in 

12 support of the opinion are not sound, or if you feel that 

13 other evidence outweighs it, you may disregard the expert 

14 witness's opinions entirely. 

15 Now, as I told you at the beginning, this is a civil

16 case.  The plaintiffs, Mr. and Mrs. Nease, must prove each

17 essential element in connection with each cause of action that

18 they bring by a preponderance of the evidence, not beyond a

19 reasonable doubt.  If the plaintiffs fail to prove any

20 essential element of a cause of action by a preponderance of

21 the evidence, you must return a verdict in favor of the

22 defendant in connection with that cause of action.

23 To prove something by a preponderance of the evidence 

24 means to prove that something is more likely true than not 

25 true.  If a plaintiff proves that something is more likely 
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 1 true than not true, the plaintiff has proven that thing by a 

 2 preponderance of the evidence.   

 3 If the evidence is evenly divided or tilts in favor of 

 4 the defendant, a plaintiff has not proven that thing by a 

 5 preponderance of the evidence.   

 6 Now, for the plaintiffs to recover on any of their claims 

 7 in this case, they must prove by a preponderance of the 

 8 evidence not only that Ford -- the Ford Ranger was not 

 9 reasonably safe for its intended use due to an alleged 

10 defective speed control cable, but also that such condition 

11 was a proximate cause of plaintiffs' injuries.   

12 Injuries or damages are proximately caused by an act or a 

13 failure to act whenever it appears from the evidence that the 

14 act or the omission played a substantial part in bringing 

15 about or actually causing the injury or damage and that the 

16 injury or damage was either a direct result or a natural 

17 reasonably probable consequence of the act or omission. 

18 When considering the proximate cause of the plaintiffs'

19 alleged injuries, you may consider the facts and circumstances

20 surrounding the crash, the severity of the crash, including

21 the vehicle speed at the time of the crash, the severity of

22 the crash, and Mr. Nease's actions which may have caused his

23 injuries.

24 The term "proximate cause" is that cause which, in the 

25 natural and continuous sequence, unbroken by any intervening 
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 1 cause, produces an event or an injury.   

 2 Now, the plaintiffs, as I've told you at the beginning, 

 3 have three causes of action, three separate claims.  And 

 4 obviously the evidence and some of these claims overlap each 

 5 other, but there are three separate claims that I'm going to 

 6 now describe to you.   

 7 First, the plaintiffs allege that Ford Motor Company 

 8 manufactured and sold a 2001 Ford Ranger which was defective 

 9 in that it was not reasonably safe and that the vehicle's 

10 defect caused them injury or loss.  A defect is something that 

11 causes the product not to be reasonably safe for its intended 

12 use.   

13 Now, Mr. Nease has alleged that his Ford Ranger contained 

14 a defective speed control cable as part of the speed control 

15 assembly, causing him to lose control over the speed of his 

16 vehicle.  He alleges that this defect caused an automobile 

17 crash in which he sustained injuries.  Ford denies that the 

18 Ford Ranger contained any such defect or that it caused     

19 Mr. Nease's injuries.  Ford maintains that Mr. Nease's crash 

20 was caused by Mr. Nease pressing on the accelerator rather 

21 than the brake pedal.   

22 Now, to prove his case in connection with strict products 

23 liability -- and that's a claim where someone alleges and 

24 proves that a product is defective because it's not reasonably 

25 safe for its intended use.  So to prove his case in connection 
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 1 with this type of a claim, plaintiffs must convince you by a 

 2 preponderance of the evidence, first, that the defendant 

 3 manufactured or sold the Ford Ranger; and second, that the 

 4 Ford Ranger had a defect at the time it left the defendant's 

 5 control; and third, that Mr. Nease suffered an injury; and 

 6 fourth, that the defect proximately caused that injury.   

 7 Now, under strict liability law, defects may fall into 

 8 three general categories; design defects, structural defects, 

 9 or use defects.  In this case, plaintiff is alleging a design 

10 defect.  Plaintiffs' allegations are that the Ford Ranger was 

11 defectively designed.   

12 In order for the plaintiffs to prove that a product is 

13 defective, the product is to be judged by what the reasonably 

14 prudent manufacturer would have accomplished in regard to the 

15 safety of the product, having in mind the general state of the 

16 art of the manufacturing process, including design, 

17 manufacturing, labels, and warnings at the time the product 

18 was made.   

19 Manufacturers and sellers, such as Ford, may be held 

20 liable when the plaintiffs demonstrate by a preponderance of 

21 the evidence that the subject 2001 Ford Ranger was defective 

22 in the sense that it was not reasonably safe for its intended 

23 use because of an alleged defect in its speed control system 

24 and cables.   

25 The standard of reasonable safeness is determined not by 
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 1 what a particular manufacturer would do, but rather what a 

 2 reasonably prudent manufacturer's standards should have been 

 3 at the time the product was made.   

 4 In deciding this question, you should consider the 

 5 general state of the art of design followed by Ford and other 

 6 automobile manufacturers in 2001 when the subject vehicle was 

 7 manufactured. 

 8 The burden in this case rests solely on the plaintiffs to

 9 prove by a preponderance of the evidence that the speed

10 control system in the 2001 Ranger in this case was defective

11 and that that defect was the proximate cause of Mr. and Mrs.

12 Nease's injuries and damages.

13 The jury may not assume that the 2001 Ford Ranger was 

14 defective or that Ford was at fault in the absence of 

15 sufficient proof.  Therefore, if you find that the plaintiffs 

16 have failed to prove by a preponderance of the evidence that 

17 the 2001 Ford Ranger was defective, or if you find that the 

18 evidence on the point is evenly balanced, then your verdict 

19 must be for Ford on the claim of strict liability in tort.   

20 You're instructed further that the term "strict 

21 liability" does not mean absolute liability and should not be 

22 construed as such.  A manufacturer of a product is not an 

23 insurer of the product, and the law does not require it to 

24 guarantee that its product cannot be used in a way as to cause 

25 injury or damage.  Rather, strict liability means merely that 
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 1 the plaintiffs do not have to prove how or why the defective 

 2 condition was created so long as plaintiffs prove that the 

 3 product was in fact defective when it left the manufacturer.   

 4 In deciding whether or not the 2001 Ford Ranger was 

 5 reasonably safe for its intended use, the standard of 

 6 reasonable safeness is determined by what a reasonably prudent 

 7 manufacturer's standards should have been at the time the 

 8 product was made.   

 9 Now, in this case plaintiff has alleged that there were 

10 design alternatives available to Ford which, had they been 

11 adopted, would have prevented the injuries and damages to the 

12 plaintiffs.  Such a showing by the plaintiffs in and of itself 

13 is not sufficient to establish that the design used by Ford 

14 was defective.  The plaintiffs are only entitled to a 

15 reasonably safe product, not to an absolutely safe product.   

16 In balancing the benefits and risks of a vehicle's 

17 design, you may consider the cost, feasibility, and utility, 

18 usefulness, of alternative designs for the Ford Ranger.  If a 

19 product can be made safer and the danger may be reduced by an 

20 alternative design at no substantial increase in price, then 

21 the manufacturer has a duty to adopt such a design.   

22 In presenting a design alternative for the subject 

23 vehicle, plaintiffs must establish that their design is 

24 feasible and show that it would have eliminated or 

25 significantly reduced the risk about which they complain, 
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 1 while at the same time not creating other hazards or harms or 

 2 risks of injuries.  Unless the plaintiffs prove by a 

 3 preponderance of the evidence that their alternative design is 

 4 feasible and show that it would have significantly reduced the 

 5 risk they complain of, while at the same time not creating 

 6 other hazards or harms or risks of injuries, then you may find 

 7 the plaintiffs have not carried their burden of proof and you 

 8 may find for Ford in this claim. 

 9 Now, the second cause of action or claim brought by the 

10 plaintiffs is an action for negligence.  Mr. Nease alleges 

11 that Ford Motor Company was negligent in designing the Ford 

12 Ranger.  Negligence is the failure of a person to use due care 

13 or to do something that a reasonable and prudent person would 

14 do in the same or similar circumstances.  Negligence also may 

15 be doing something that a reasonably prudent person would not 

16 do in the same or similar circumstances.   

17 Ford maintains, of course, that Mr. Nease's crash was 

18 caused by Mr. Nease pressing on the accelerator rather than 

19 the gas pedal.  Mr. Nease alleges that the defendant 

20 negligently designed the Ranger in a condition that made it 

21 not reasonably safe to operate.  He alleges that the Ranger 

22 contained a defective or not reasonably safe speed control 

23 cable as part of its speed control assembly.   

24 Plaintiff further alleges that the defendant's negligence 

25 caused the automobile crash in which he sustained injuries.  
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 1 Ford, of course, maintains that it was not negligent and did 

 2 not cause the crash or Mr. Nease's injuries.   

 3 Now, to prove his case in connection with negligence,  

 4 Mr. Nease must convince you by a preponderance of the 

 5 evidence, first, that the defendant Ford owed a duty to Mr. 

 6 Nease; second, that the acts or omissions of Ford breached 

 7 that duty; third, that Mr. Nease suffered damages; and fourth, 

 8 that the defendant's breach was the proximate cause of      

 9 Mr. Nease's damages.   

10 Now, negligence is the failure to do something which a 

11 reasonably prudent person or corporation would do under 

12 similar circumstances.  There is a duty to use such care and 

13 caution as a person of ordinary prudence and caution would 

14 exercise under like circumstances and conditions to avoid 

15 injury.  The degree of care required is always proportionate 

16 to the degree of danger indicated by the facts and 

17 circumstances of the case or that which could reasonably have 

18 been foreseen by the person or corporation of ordinary 

19 prudence.  The failure to exercise such care is negligence.   

20 You're further instructed that Ford owed a duty to 

21 exercise reasonable care to design the 2001 Ford Ranger so 

22 that it would be safe for all foreseeable uses.  You may find 

23 for the plaintiffs if you conclude that Ford negligently 

24 failed to consider reasonable care in designing -- excuse me.  

25 You may find for the plaintiffs if you conclude that Ford 
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 1 negligently failed to exercise reasonable care in designing 

 2 the 2001 Ford Ranger so that it was not reasonably safe for 

 3 all foreseeable uses and that such negligent failure was the 

 4 proximate cause of the injuries sustained by Mr. Nease. 

 5 A manufacturer has a responsibility to take reasonable

 6 measures to prevent foreseeable harms, which include product

 7 failure after the sale.  Once it becomes aware or should have

 8 become aware that a defect exists and could cause harm to a

 9 user, the manufacturer has a duty to warn or take corrective

10 measures necessary to protect the user from foreseeable harm.

11 The failure to take reasonable measures to prevent foreseeable

12 harms may be negligence.

13 Now, in this case, the defendants have asserted as a 

14 defense something called comparative fault or negligence.  

15 That's where the defendant says that the plaintiff himself, 

16 Mr. Nease, was guilty of negligence or fault that caused or 

17 contributed to the crash resulting in his injuries.  West 

18 Virginia recognizes the concept of comparative fault or 

19 comparative negligence.  Ford alleges that Mr. Nease himself 

20 was negligent and thus caused or contributed to his own 

21 injuries by the way in which he operated his vehicle.   

22 Mr. Nease as the driver had the duty to use ordinary care 

23 for his own safety when operating the subject vehicle.  If you 

24 believe by a preponderance of the evidence that Mr. Nease 

25 failed to exercise ordinary care for his safety in such a 

JA1925

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 227 of 634



204

 1 manner that a person of ordinary prudence would do in like 

 2 circumstances, and that the failure to exercise ordinary care 

 3 for his own safety is negligence, and if you further find by a 

 4 preponderance of the evidence that such negligence was the 

 5 proximate cause of the injuries and damages in this case, then 

 6 you shall find against the plaintiffs, and your verdict may be 

 7 for Ford as to the negligence claim.   

 8 Before you decide whether an issue of comparative 

 9 negligence or comparative fault is applicable, you should 

10 first determine whether the plaintiffs have proven by a 

11 preponderance of the evidence that Ford was at fault or 

12 negligent and which was the proximate cause of the plaintiffs' 

13 damages.  Unless you believe from a preponderance of the 

14 evidence that Ford was at fault or negligent and was -- as a 

15 result of which was the proximate cause of the injuries, then 

16 you should return your verdict for Ford.   

17 On the other hand, if you find by a preponderance of the 

18 evidence that Ford was at fault or negligent and it was the 

19 proximate cause of the plaintiffs' damages, then you must 

20 determine whether there was any fault or negligence on the 

21 part of Mr. Nease.   

22 To prove its case in connection with comparative 

23 negligence or fault, Ford must convince you by a preponderance 

24 of the evidence that Mr. Nease was negligent in the operation 

25 of his vehicle.  If you find from a -- excuse me.  If you find 
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 1 from a preponderance of the evidence that Mr. Nease was at 

 2 fault or negligent which was the proximate cause of the 

 3 injuries and damages in the case, then you must assign a 

 4 portion or degree of such fault to the parties beginning with 

 5 the plaintiffs.   

 6 If the fault or negligence -- and this is done on the 

 7 verdict form by a percentage, percentage of fault as to each 

 8 party, if you find that each party was guilty of negligence or 

 9 fault.  If you find fault or negligence -- that the fault or 

10 negligence of Mr. Nease equals or exceeds the fault or 

11 negligence of Ford, then you should find for Ford and against 

12 the plaintiffs.   

13 In other words, if the plaintiffs' fault is 50 percent or 

14 greater, then you will be finding in favor of Ford because a 

15 plaintiff in West Virginia cannot recover if a jury 

16 determines, even where the defendant is otherwise liable, that 

17 the plaintiff was 50 percent or more at fault himself. 

18 So if you find fault or negligence on the part of 

19 Mr. Nease and it equals or exceeds that of Ford's, then you

20 must find for Ford.  A finding by you of fault on the part of

21 Mr. Nease will result in the reduction of damages which may be

22 eventually awarded to the plaintiffs in proportion to the

23 degree of Mr. Nease's fault.

24 In other words, if Mr. Nease is found at fault but it's 

25 less than 50 percent, the plaintiffs may still recover, but 
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 1 their damages that you find in total amount will be reduced by 

 2 the Court according to that percentage.   

 3 Now, the third and last cause of action at issue here is 

 4 a claim for breach of implied warranty.  Here, Mr. Nease 

 5 alleges that Ford Motor breached the implied warranty of 

 6 merchantability relative to the speed control system on the 

 7 Ranger.  In every contract for the sale of a product where the 

 8 seller is a merchant, there is an implied warranty that the 

 9 product is fit for the ordinary purpose for which the product 

10 is sold.   

11 In the context of this case, Ford is a merchant with 

12 respect to the sale of automobiles and trucks.  Ford -- Mr. 

13 Nease alleges that Ford breached the implied warranty of 

14 fitness because the Ford Ranger manufactured by Ford contained 

15 a defective speed control cable as part of its speed control 

16 assembly.  The defendant argues there was no such defect in 

17 the Ford Ranger.   

18 Now, to prove his case in connection with the breach of 

19 warranty, Mr. Nease must convince you by a preponderance of 

20 the evidence that the Ford Ranger was not fit for the ordinary 

21 purpose for which it was sold and that this lack of fitness 

22 proximately caused Mr. Nease to suffer damages.   

23 To prevail on a theory of breach of implied warranty of 

24 merchantability, plaintiffs must establish that the 2001 Ford 

25 Ranger was not fit for ordinary use as a pickup truck.  The 
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 1 requirement that an automobile be merchantable does not mean 

 2 that the automobile must be perfect in every detail.  To the 

 3 contrary, plaintiffs may prevail only on the theory of a 

 4 breach of implied warranty of merchantability by proving that 

 5 the 2001 Ford Ranger contained a defect so remarkable that it 

 6 was not reasonably suitable for ordinary use.   

 7 If you find that the Ford Ranger in this case was of the 

 8 same quality as other motor vehicles sold to the public in 

 9 2001, then you may find against the plaintiffs on the theory 

10 of breach of implied warranty of merchantability.   

11 Evidence indicating that Ford exercised reasonable care 

12 in the design and manufacture of the Ranger is relevant to the 

13 issue of whether the implied warranty of merchantability was 

14 breached by Ford. 

15 Now, a breach of warranty is a claim based on contract,

16 not upon tort law.  As such, in assessing plaintiffs' claims

17 for breach of implied warranty against Ford, you are not to

18 consider the conduct of Mr. Nease -- in other words,

19 negligence or fault on the part of Mr. Nease -- in determining

20 whether Ford Motor Company breached any implied warranty.  In

21 other words, any comparative fault on the part of Mr. Nease is

22 not a defense to his breach of warranty claims against Ford.

23 During the course of this trial, evidence has been

24 introduced about the -- to the effect that the 2001 Ford

25 Ranger manufactured and sold by Ford complied with certain
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 1 Federal Motor Vehicle Safety Standards established by the

 2 National Highway Transportation Safety Administration.  With

 3 respect to those Federal Motor Vehicle Safety Standards, you

 4 are instructed that compliance by a manufacturer with any

 5 federal or state statute or administrative regulation existing

 6 at the time the product was manufactured and prescribing the

 7 standards for the design or manufacture of a product may be

 8 considered as evidence by you in determining the issues of

 9 negligence, strict liability, or breach of warranty.

10 Now, as I've told you, if Mr. Nease proves by a

11 preponderance of the evidence any of the three liability

12 claims that I've now summarized for you, and then you

13 determine whether there's comparative fault on his part or

14 comparative negligence on his part and make that allocation,

15 you may then be led on the verdict form to determining what

16 damages, if any, you would award.

17 So I'm now going to give you instructions on damages.  

18 Obviously by me giving you instructions on damages is not a 

19 signal that I'm trying to suggest to you anything about how 

20 you decide this case.  Whether the plaintiff has proven any of 

21 the claims against Ford or if Ford has proven any of its 

22 defenses, those are the facts that are at issue and those are 

23 going to be your decision.   

24 Now, damages is the term used to describe the harms and 

25 losses suffered by the plaintiffs and the amount of money that 
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 1 would compensate the plaintiffs for those harms or losses.  

 2 There is no presumption that plaintiffs are entitled to 

 3 recover in this case just because they filed a lawsuit.   

 4 Further, the fact that this crash occurred or that the 

 5 plaintiffs have actually incurred damages standing alone does 

 6 not give rise to any preemption that Ford was negligent or 

 7 that the vehicle was defective.  On the contrary, in deciding 

 8 this case, you must be governed by the evidence before you, 

 9 and Mr. and Mrs. Nease are required under the law to prove any 

10 fault of Ford by a preponderance of the evidence.   

11 Unless you should find in favor of the plaintiffs on the 

12 question of liability against Ford by a preponderance of the 

13 evidence and in accordance with the other instructions of this 

14 Court, then you are to disregard any instructions as to the 

15 issue of damages.   

16 If you find that the plaintiffs have proven their case in 

17 connection with any of the three causes of action by a 

18 preponderance of the evidence, you may award them reasonable 

19 damages to compensate them for their losses and injuries.  You 

20 may award damages for any economic or non-economic loss and 

21 injury that you find by a preponderance of the evidence was 

22 caused by the defendant's actions.  However, the plaintiffs do 

23 not have to prove the exact amount of their damages.  If the 

24 plaintiffs prove their claims against Ford are more likely 

25 true than not true, you may reasonably estimate the 
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 1 plaintiffs' damages you find to be justified by a 

 2 preponderance of the evidence as full, just, and reasonable 

 3 compensation for the harms and losses caused by Ford Motor 

 4 Company.   

 5 Now, when I use the phrase "economic damages," that's 

 6 used to describe losses for past medical expenses, past and 

 7 future medical expenses or care needs, past or future.  

 8 "Non-economic damages" is a term used to describe harms for 

 9 the agony of physical pain, mental suffering, emotional 

10 distress, physical impairment, disfigurement, living life with 

11 a disability, inconvenience, loss of consortium, the inability 

12 to enjoy life, both past and future.   

13 There is no exact formula for placing a monetary value on 

14 such items as pain, suffering, loss of enjoyment of life, and 

15 mental anguish.  You should decide on a fair and reasonable 

16 amount based upon the evidence.  Together, economic damages 

17 and non-economic damages, are also referred to as compensatory 

18 damages, meaning money to compensate plaintiffs for the harms 

19 or losses they have suffered and the amount required to make 

20 them whole again.   

21 Compensatory damages are not limited to the actual loss 

22 of time or money.  They cover both the mental and physical 

23 aspects of an injury, tangible or intangible.   

24 Now, you may consider the following factors in 

25 determining a fair and reasonable amount for future medical 
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 1 bills and other economic damages and for non-economic damages, 

 2 both past and in the future: 

 3 First, the type of physical injuries Mr. Nease suffered;

 4 second, past, present, and future pain and suffering; third,

 5 past, present, and future emotional distress and mental

 6 suffering; fourth, the loss of enjoyment of life; next, past,

 7 present, or future physical disability, disfigurement, or

 8 living life with an impairment; sixth, loss of consortium;

 9 seventh, the impact to the plaintiffs' resulting harms and

10 losses have had on their lives; and last, future medical bills

11 and other economic damages.

12 If you find that as a result of his injuries Mr. Nease

13 has been deprived in whole or part of the enjoyment which

14 usually accompanies the normal and ordinary uses of the normal

15 body, then you should award him such sum as will in your

16 judgment fairly compensate him for his loss of the past

17 capacity to enjoy life.

18 If you find that his disabilities are reasonably certain 

19 to extend into the future, then you should award such further 

20 sum as if paid now in advance will fairly and reasonably 

21 compensate him for any future ability to enjoy life which the 

22 evidence shows with reasonable certainty will result from the 

23 claimed injuries.   

24 In connection with this claim for diminished capacity of 

25 the ability to enjoy life, evidence has been introduced with 
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 1 respect to Mr. Nease's disposition, talents, personality, his 

 2 principal sources of enjoyment, and the claimed impact of the 

 3 injuries he's alleged on his ability to enjoy life in the same 

 4 measure he did before the injury.  Such evidence was 

 5 introduced for the purpose of aiding you in considering the 

 6 claim and shall be given such weight as you feel it is 

 7 entitled to be given under the general instructions as I've 

 8 submitted to you.   

 9 If you find that the plaintiffs are entitled to a verdict 

10 and further find that the evidence in the case establishes to 

11 a reasonable certainty a loss of future expenses, then it 

12 becomes your duty to assign -- or, rather, to ascertain the 

13 present worth of the dollars of such future damage since the 

14 award of future damages necessarily requires that payment may 

15 be -- excuse me -- that payment be made now for a loss that 

16 will not actually be sustained until some future date.  Under 

17 these circumstances, the result is that the plaintiffs will in 

18 effect be reimbursed in advance of the loss and so will have 

19 the use of the money which they would not have received until 

20 some future date but for the verdict.   

21 Now, to make a reasonable adjustment for the present use, 

22 interest free, of money representing a lump sum -- excuse me.  

23 In order to make a reasonable adjustment for the present use, 

24 interest free, of money representing a lump sum payment of 

25 future anticipated loss -- that's an incomplete sentence, 
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 1 gentlemen, unless I'm reading it wrong.   

 2 What this refers to is that when a lump sum payment is 

 3 ordered now by virtue of a verdict, the jury is to consider 

 4 the present value of that money if it's to be -- and I think 

 5 there was evidence that the plaintiffs adduced about the -- 

 6 and the defendants, about the present value of money.   

 7 So when money is intended to be paid out over a period of 

 8 time, the jury has to consider the evidence of the present 

 9 value of a lump sum of that money that over the period of time 

10 would equal out to the amount that the jury believes is fair 

11 and reasonable. 

12 Now, the parties have stipulated in this case that 

13 Mr. Nease has incurred past economic damages for medical bills

14 in the total amount of $762,828.35 as a result of the injuries

15 he suffered in the November 20, 2012 crash.  If you return a

16 verdict in favor of the plaintiffs, you must award the

17 stipulated amount for past medical expenses.  That amount will

18 be included on the verdict form that you will be provided.

19 You're further instructed that the defendant takes 

20 plaintiffs as it finds them.  By that, I mean that there is no 

21 excuse to cause injury to a person and then claim that the 

22 injuries to that person would not have happened had the person 

23 been physically or mentally stronger or younger.  You are to 

24 look at the person who was injured and you are to determine 

25 damages, if you find that the defendant is liable, based on 
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 1 the harms and losses suffered by the person involved.  You may 

 2 not take into consideration that any harm or loss may not have 

 3 happened to a different person, as a different person is not 

 4 the one involved in this trial.   

 5 In this case, Ford takes Mr. Nease as he was in November 

 6 of 2012, and Mr. Nease is entitled to damages for all harms 

 7 and losses he suffered which were the proximate result of the 

 8 acts or omissions of Ford.   

 9 If you should believe that Mr. Nease was afflicted with 

10 some condition at the time of injury from which he might have 

11 had a predisposition to some or all of the troubles from which 

12 he is now suffering but was otherwise in good health and the 

13 injuries received developed or aggravated this condition and 

14 predisposition, then the defendant is liable for Mr. Nease's 

15 condition or aggravation.   

16 Now, the last cause of action that I'm going to instruct 

17 you about is for what's called loss of consortium.  And that's 

18 a cause of action brought by the spouse of a person who's 

19 claiming injury as a result of fault of someone else and 

20 allows the spouse to be awarded damages, if proven -- and 

21 that's up to the jury -- for the way the injuries to the 

22 spouse have interfered with his or her life.   

23 Here, Mrs. Nease alleges that Ford caused her to lose the 

24 companionship and services of her husband, Howard Nease.  Mrs. 

25 Nease alleges that because Ford negligently caused injuries to 
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 1 her husband, that she alleges that as a result of those 

 2 injuries, she has been deprived of the society, companionship, 

 3 and consortium of her husband.  Of course, the defendant 

 4 argues that it wasn't negligent or at fault, it did not cause 

 5 Mr. Nease's injuries, and thus is not liable to her at all. 

 6 To prove a case in connection with loss of consortium,

 7 Mrs. Nease must convince you by a preponderance of the

 8 evidence, first, that Ford is liable to Howard Nease for

 9 negligence or strict liability; second, that -- or breach of

10 warranty; third -- or second, that Mrs. Nease has lost the

11 services or companionship of her husband Mr. Nease or that his

12 services or companionship have been impaired; and fourth, that

13 Ford's fault caused the loss or impairment.

14 Now, with the exception of some brief closing 

15 instructions, those are the Court's instructions, and I'll now 

16 invite counsel to approach the bench briefly before we do 

17 closing arguments. 

18 (Bench conference on the record with counsel) 

19 THE COURT:  All right.  So what I want to quickly

20 address is obviously there were a few instances here where I

21 had to change something or restate it or add to it.

22 Do the parties have any objection as to those things or 

23 request any clarification of any of those things? 

24 MR. O'DELL:  No, Your Honor.

25 MR. COOKE:  Your Honor, on page 9.
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 1 THE COURT:  What page?

 2 MR. COOKE:  Page 9.  I thought we had taken out the

 3 last sentence of the second full paragraph.

 4 THE COURT:  Where are you?

 5 MR. COOKE:  "If a product can be made safer" --

 6 THE COURT:  No.

 7 MR. COOKE:  You decided not to?

 8 THE COURT:  Yeah.

 9 MR. COOKE:  If that's on the record; that was over

10 objection.

11 THE COURT:  Okay.

12 MR. COOKE:  Thank you.

13 THE COURT:  Yeah.

14 (End of bench conference) 

15 THE COURT:  All right, ladies and gentlemen.  Now

16 the lawyers will give their closing arguments.  I'll say two

17 things about this.  First, a closing argument is the

18 opportunity for the lawyers for each side to summarize what

19 they believe the evidence was and to argue to you how they

20 think the verdict should come out.

21 So, first, you are the judges of the facts and you 

22 collectively must agree on what that evidence was.  And if you 

23 believe when you're deliberating that the evidence was 

24 different from the way one of the lawyers argues the evidence, 

25 obviously you go by your determination.   
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 1 So the lawyers are not here to state the facts.  And if 

 2 you disagree with their statement of the facts, that's to be 

 3 your decision.  So unless it's something awfully egregious, 

 4 I'm going to ask the lawyers not to object to each other's 

 5 closings when they believe that one lawyer is misstating the 

 6 evidence to some degree unless it's something really 

 7 significant.  Generally, that's to be left with you.   

 8 Second, the plaintiff goes first in closing argument.

 9 The plaintiff has the burden of proof as to the three causes 

10 of action, and the fourth cause of action including Mrs. 

11 Nease's claim.  And so as a result, after the defendant's 

12 closing, the plaintiff gets the last word, rebuttal.  You 

13 should consider all of their arguments together when you 

14 deliberate.  With that, you may proceed. 

15 MR. O'DELL:  Thank you, Your Honor.  Good afternoon.

16 Folks, in a little while, you're going to be back here

17 deliberating --

18 THE COURT:  Is that microphone on?  I'm sorry to

19 interrupt you.  Tap on it.

20 MR. O'DELL:  Can you hear me?

21 THE COURT:  That's it.

22 MR. O'DELL:  Folks, in a little while -- I said good

23 afternoon too, but in a little while you're going to be in the

24 jury deliberation room and you're going to have three jobs to

25 do.  One of those jobs is to answer the questions that the
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 1 judge gives you.  The second job is to make sure you follow

 2 the law that the judge gave you.  And the third thing you'll

 3 have to do, or job, is to explain to each other why you decide

 4 each of those questions the way that you did.  So for the next

 5 35 or 40 minutes, I'd like to give you some ways to do that.

 6 Please remember that we sued Ford for two very important

 7 reasons.  We sued Ford because, one, it violated its own

 8 safety rule.  Its FMEA clearly said that if it had a safety

 9 hazard or a failure mode of a 10, that it should design again.

10 Time and time again, Ford and its engineers in their studies

11 stuck it in their FMEAs, in '87, '91, '97, and 2004.  And in

12 between those tests, they did their -- or the first time they

13 did all those tests that you heard about, but this failure

14 mode kept showing back up in their FMEAs.

15 Ford recognized that its lost motion device could become 

16 stuck due to grime and dirt under the hood, and time and time 

17 again it ignored it.   

18 We know -- also know to this day that Ford has never 

19 redesigned the speed control cable to prevent dirt and grime 

20 from getting in there and that they have never considered even 

21 one alternative design.  Millions of these cars are on the 

22 roads, millions of these cars and trucks are on the roads with 

23 this very same speed control.   

24 Ford's own FMEA proves that Ford knew that some of these 

25 cars would have a stuck throttle, some of them were going to 

JA1940

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 242 of 634



219

 1 have a stuck throttle.  That's clear in their records.  And it 

 2 was an easily preventable problem, and they exposed us all to 

 3 very dangerous runaway cars.   

 4 As you can see from this case, Ford spent a lot of time 

 5 and money and efforts protecting what's most important to 

 6 them, their money.  Instead, Ford could have easily used one 

 7 of the simple devices that we showed you in this case, the 

 8 wiper nipple, they could have used the boot, which were very 

 9 simple and proven alternative designs that would prevent dirt 

10 and grime from getting in, a very clear gap in this particular 

11 design that would allow dirt and grime to get in there.   

12 And you'll also remember Mr. Engle.  Mr. Engle was the 

13 Ford employee who was the first one.  Of course, we had to 

14 read his deposition because Ford didn't bring anyone, but he 

15 told you that Ford never considered an alternative design.  

16 And that brings me to a point in this case.   

17 You've noticed throughout this case that Mr. and Mrs. 

18 Nease have been here, and there's been times when Mr. Nease is 

19 in pain.  I don't even know if you've noticed, but he's had to 

20 leave and come back and -- but Ford didn't send a single 

21 representative here.  You know, they stood up in their opening 

22 and talked about the virtues of Ford and all the things that 

23 they were going to do, but not a single Ford employee showed 

24 up to give respect to this system and this case and to give an 

25 explanation to you as to why this, their design, is safe.   
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 1 If they had an employee they could bring in here and tell 

 2 you that it was a safe design, they would have.  The reason 

 3 they didn't is because they recognize their FMEAs would hang 

 4 them by the petards.  So they can't bring somebody in here, 

 5 nor did they.   

 6 The other reason we're suing Ford is because, predictably 

 7 and foreseeably, Ford became aware that its customers and some 

 8 of its service people were complaining about stuck throttles.  

 9 And despite knowing that it had this failure mode and the 

10 safety hazard of 10 of 10, Ford did not do a single thing.  

11 You've heard Mr. Sprunger say they didn't investigate.  You 

12 even heard, I believe, Mr. Stopschinski.  Even 

13 Mr. Stopschinski testified that a manufacturer should 

14 thoroughly investigate when they hear that things like this 

15 are happening.  It's kind of a see-no-evil, hear-no-evil.   

16 Car companies must warn its customers and the public of 

17 deadly safety hazards.  We also have the CQUIS there.  Those 

18 are the ones coming from their technicians.  Instead, Ford 

19 simply closed its files and, you know, should have 

20 investigated, admitted to the public that it had a problem, 

21 that it knew it had a problem and changed this design.   

22 Again, 10 out of 10 tells us that Ford knew it was going 

23 to happen; when it did, it was going to be bad.  If you don't 

24 want these safety rules enforced in your community, then send 

25 Ford a verdict that tells them that those safety rules aren't 
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 1 important in our community.  But you have the power and only 

 2 you have the power to enforce the safety rules and let Ford 

 3 know that rule violators will be taken -- or held accountable 

 4 in our community.   

 5 Howard Nease is the reason I'm in this case.  If you 

 6 simply believe Howard and then you look at the other evidence 

 7 in the case, the cop, Mr. Kemplin, then you can find that the 

 8 Ford Ranger was defective, because the gas pedals aren't 

 9 supposed to get stuck.  When you get back there, someone is 

10 going to say why do you believe, why do you believe that the 

11 gas pedal stuck?   

12 So during deliberations when someone asks you why you 

13 believe Howard, you can tell them this is actually a very, 

14 very simple case, but Ford is very good and its very seasoned 

15 lawyers have made it somewhat complicated.  The most simple 

16 and probably straightforward explanation is probably and 

17 usually the most accurate one.   

18 To believe Howard, you simply have to believe that the 

19 gas pedal got stuck exactly the way Ford's documents says that 

20 it can get stuck.  It explains everything.  It explains why 

21 Howard was driving a little off.  Why?  Because he's trying to 

22 get the gas pedal unstuck; why Howard steered off Route 60 on 

23 a sunny day at about noon on a straight stretch of road, why 

24 the engine sounded like a jet engine revving, constantly, from 

25 the time it went through the bay until it hit the wall, why 
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 1 Howard was able to steer through that third bay -- or the 

 2 first bay, depending on which end of the thing you're on, why 

 3 he was able to respond appropriately to the eyewitness and to 

 4 the cop, why Howard told the cop at the scene that his 

 5 accelerator stuck, why the truck was doing a burn-out and 

 6 fish-tailing against the wall, and why the gas pedal, 

 7 according to the police officer -- when you get back there, 

 8 look at the police report.  They were looking for the cause; 

 9 why the police officer put that the pedal was touching the 

10 floor.   

11 And you remember when Mr. Stopschinski was in here.  He 

12 used his finger to push that pedal.  You could see it move 

13 fairly substantially.  The cops in this case said in their 

14 report -- and they were looking for a cause -- that that pedal 

15 was touching -- and that's a quote -- the floor. 

16 It's simple and it's just the way Howard said it happened

17 from the time that it happened.  Then tell them, to believe

18 Ford, you have to believe first that Howard is lying; he is

19 either lying about how it happened or he's lying about his

20 memory.

21 You have to believe that Howard had some medical 

22 condition or just fell asleep at noon, that whatever condition 

23 it was, immediately fixed itself when he ran into that wall, 

24 that Howard put his foot on the wrong pedal on a straight 

25 stretch of road that he'd already driven that day one time in 
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 1 the very same truck, that Howard was able to keep his foot on 

 2 that pedal through that entire sequence in order to keep that 

 3 engine revving like that the whole time, as Mr. Kemplin said, 

 4 that the truck steered itself through a car wash bay, that the 

 5 plastic shard that held open the throttle, a very little -- 

 6 and you'll have that picture back there -- to cause this truck 

 7 to do a burn-out and a fish-tail.  And that plastic shard 

 8 holding the throttle open very little, could it cause the 

 9 accelerator to be touching the floor?   

10 Now, the defendant is going to say that the floorboard 

11 was deformed and it made it look like, you know, there was an 

12 optical illusion.  The police officers looked and said that 

13 the gas pedal was touching the floor, and it was consistent 

14 with Mr. Nease's story at the scene.   

15 Now, you've also heard the defense claim that Howard was 

16 simply sick, confused, unhealthy, an unsafe driver, that just 

17 for whatever reason ran off the road.  So if someone brings 

18 that up in deliberations, remind them that Howard never, ever 

19 had episodes of confusion or passing out, according to all the 

20 medical records.   

21 And trust me, you heard Miss Gwin talk about all the 

22 pages.  They got every medical record this man had for as far 

23 back as you can.  If they had a medical record that showed 

24 that, they would have brought it in here to show it to you. 

25 Remind the person who makes that argument that 
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 1 Mr. Moreland came in here and -- or Dr. Moreland came in here

 2 and told you that Howard was doing extremely well and saw him

 3 just 12 days before.  He'd come through his cancer surgery.

 4 He'd beaten it and was doing great.  And his back surgery had

 5 finally given him his ability to function pretty well without

 6 pain.

 7 Now, I think you'll find that Dr. Moreland was a very 

 8 honest and sincere man, and he wasn't paid $65,000 to come in 

 9 here and tell you what the deal is.   

10 Remind them that Dr. Kebaish and Dr. Moreland confirmed 

11 that Howard had no functional limitations, meaning there was 

12 nothing preventing him from walking or functioning like a 

13 normal person.  In fact, Dr. Moreland even told you that he 

14 had examined Mr. Nease's legs and feet, and he had no sensory 

15 or strength limit or strength limitations.   

16 And when Ford gets up here and talks about all these 

17 problems that Mr. Nease had with his feet -- Ford keeps 

18 harping on those problems -- but remind them what Dr. Kebaish 

19 said in his deposition and what Dr. Moreland said.  That's why 

20 he got the surgery.   

21 Remind them that Howard was fully aware to appropriately 

22 respond to Mr. Kemplin just seconds after the crash, that the 

23 police officer who was looking for drunkenness and impairment 

24 due to medication said he answered questions appropriately.   

25 Remind them that the hospital ruled out a heart attack 
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 1 and the hospital ruled out a stroke. 

 2 You've heard the defense claim that Mr. Nease was on

 3 medications that could cause him to be confused or sleepy.

 4 And there are medical records after Howard was in the

 5 ambulance that indicate he may have gotten sleepy or confused.

 6 If you hear someone back there say that, remind them that

 7 Howard has been on these medications for years, the ones

 8 they're claiming about, not the ones Dr. Gwin told you about

 9 today that she found looking through a million different

10 records, but the ones that Dr. Moreland came in here and told

11 you that Mr. Nease was on.

12 Remind them that Howard was hurt badly in the crash and 

13 he did become confused at some point.  There's no doubt about 

14 that, for whatever reason, whether it was due to head injury 

15 or lack of oxygen from the lung injuries he had, he did become 

16 confused and we can't deny that.  You can look at the records.  

17 But what's important to remind them is how he acted right 

18 after the crash.  He acted normally.   

19 Remind whoever says that back there, that Ford didn't 

20 bring you a single expert in here, with all their considerable 

21 resources that they obviously don't mind throwing around, to 

22 tell you that any of those drugs caused this crash.  They 

23 brought Dr. Gwin in here to insinuate so that you would talk 

24 about it back there.  But remind them there's no evidence of 

25 that.  There's not a single soul that came in here and told 
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 1 you that happened.   

 2 Also remind them that Howard remembers the details of 

 3 this crash, and he told you that he still has nightmares about 

 4 this crash all the time.  And this -- remind them that it 

 5 happened at noon, that it was a sunny day, and there's just 

 6 really no -- it doesn't make any sense.  Just like the judge 

 7 told you, you don't have to check your common sense back 

 8 there.  Look at the facts in this case.   

 9 You've heard the defense claim that Howard just simply 

10 had his foot on the wrong pedal and it has governmental 

11 studies to show that people hit the wrong pedal.  When you 

12 hear someone say that back there, remind them of Karl 

13 Stopschinski, because his whole report relied upon not finding 

14 brake marks.  Everything he said relied upon not finding 

15 evidence of braking.  You saw his video in this case.  Remind 

16 them that he is braking at twice the force recommended, and 

17 you don't see a single brake mark there.  You don't see it 

18 there, and you don't see him tearing up grass.  He's leaving 

19 just a normal mark. 

20 Remind them that -- yeah, you remember that graph from

21 Mr. Stopschinski's deposition.  Remind them that

22 Mr. Stopschinski was aware that there was testimony from a

23 Ford employee that he didn't believe those brakes could

24 overcome an open throttle, that he never bothered to find out

25 what that was all about.  You recall that.
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 1 Remind them that Ford's human factors opinion witness 

 2 never said the wrong pedal was the cause and that his opinions 

 3 greatly relied upon Mr. Stopschinski's that there was no 

 4 evidence of braking.  So that kind of kills his opinion just 

 5 in and of itself because his whole opinion is that 

 6 Mr. Stopschinski says he wasn't on the brake at all.  So that 

 7 gives him misapplication of pedals, the opinion that he had.   

 8 When you hear someone say -- also remind them that Howard 

 9 did go over those three berms, and one of them was 8 inches 

10 tall.  Remind them that -- and hit that wall inside the car 

11 wash.  Remind them that it's probably impossible for him to 

12 have kept his foot on any pedal during that exchange.   

13 Remind them that Howard's truck continued to race even 

14 after he hit the wall and Mr. Kemplin came over and told him 

15 to cut the engine and he said, "I can't."  (Indicating) 

16 Also remind them that all the complaints that Ford had

17 relating to stuck throttles it never bothered to investigate

18 and that Ford always blames these crashes on the driver.

19 You've heard Ford claim that the knee marks on the 

20 bolster, I think -- the bolster -- proves without a doubt that 

21 Mr. Nease's foot was on the gas at the time of impact.  If 

22 someone makes that argument back there, it just proves his 

23 knees hit the dash.  Tell them that Miss Gwin's only opinions 

24 at the time of impact, at the very second of impact and the 

25 crash was inevitable and it doesn't tell anything, tell them 
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 1 that she didn't consider all of the different -- where his 

 2 body would be going across the parking lot.   

 3 Remind them that she didn't consider the fact that his 

 4 body -- that his body would have been impacted by striking the 

 5 wall in the car wash.  And remind them that she couldn't even 

 6 get his height right.   

 7 And also remind them that her opinions relied to a 

 8 certain degree on Mr. Stopschinski's as well because that's 

 9 one thing that's very consistent about all of Ford's opinions.  

10 They all relied upon Mr. Stopschinski, the $200,000 man that 

11 Ford uses in just about every single case.   

12 They can trust him to get it right.  They let him do his 

13 work and then let every other expert base their opinion based 

14 on what Mr. Stopschinski says.  "Well, I didn't do the work 

15 myself.  I relied on him." 

16 You've heard the defense claim that the plastic shard

17 held the throttle open and that explains why the truck

18 continued to burn out against the wall.  So if someone brings

19 that up in deliberations, just tell them to look at the

20 picture and tell them, do you believe that throttle is open

21 enough to cause a burn-out and a fish-tail?

22 There's no doubt at some point in this case that that gas 

23 pedal released.  It did.  By the time Mr. Stopschinski saw it 

24 and he's doing his testing and Mr. Sero saw it, that gas pedal 

25 had released.  It had been more than a year after this crash.  
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 1 And that mechanism does have a set of -- it does have a 

 2 pressure on it that's pulling it up.  That car was moved from 

 3 the scene.  It was moved a lot.  And that pedal did release at 

 4 some point.   

 5 You've heard the defense claim that the police officer 

 6 didn't measure the pedals.  So if someone brings that up in 

 7 your deliberations, tell them that Ford didn't measure the 

 8 pedal either and that you choose to believe the cop and the 

 9 physical evidence and what the police officer said in his 

10 report the day of the crash.   

11 You've heard the defense claim there's no evidence of 

12 braking.  So when you hear that back in deliberations, I think 

13 you probably already know what to argue, because Mr. Bibb made 

14 a very big deal of that in his opening statement.  I think you 

15 remember he had all these pictures going and all of a sudden 

16 everything went black and pointed out the reason the screens 

17 are black is because there's no evidence of braking.   

18 He made a big point about Mr. Daily and he made a big 

19 point about Mr. Kemplin not seeing brake lights.  And you 

20 heard both of those testify.  So when you hear that, remind 

21 them that Mr. Daily was in front of Mr. Nease during  

22 basically this whole sequence, and remind them that the 

23 testimony seemed a bit -- his memory was stretched.  I'll say 

24 it that way. 

25 As for Mr. Kemplin, Mr. Kemplin was almost killed.  And
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 1 by the time Howard went by him in the bay, only God knows if

 2 he had a foot on a pedal of any kind at that point.  But also

 3 that goes back to they make a big deal about no brake marks.

 4 And that video you saw from their own expert, with all the

 5 money they spent in here, they have measured everything.  They

 6 have documented everything.  And if there were tire marks

 7 behind that vehicle, you would have them in blow-ups and they

 8 would be exhibits and they'd be back there, just like those

 9 knee marks that you're going to have back there with you.

10 You've heard the defense claim that the police officer 

11 didn't -- oh, I'm sorry.  You've heard the defense claim 

12 there's no evidence of braking.  I'm sorry.  I need to move my 

13 papers.   

14 The defense has said Mr. Nease was going about 33, and 

15 then they gave us a range of between 33 and 50.  And you heard 

16 Dr. Gwin in here today.  She had information.  These experts 

17 are communicating.  Their stories are going to be straight.  

18 It was her understanding that Mr. Nease, according to 

19 Stopschinski, had left the road at 33 miles an hour.   

20 What makes more sense is that Mr. Nease is on the brake.  

21 It's not braking the way it should, but it's slowing him some 

22 but not fast enough, and he's hitting all of these berms or 

23 curbs and they are slowing him down.  His tires are going 

24 flat, and then he crashes into the wall.   

25 You've heard the defense claim that the brakes will 
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 1 always, always overcome an open throttle.  That's what they 

 2 said in their opening, and they've said it throughout the 

 3 case.  In other words, the brakes and the throttle both have 

 4 to fail.  So when you hear them talk about that during your 

 5 deliberations, remind them Mr. Stopschinski didn't even try to 

 6 look for Casey Mulder, the Ford employee who said that brakes 

 7 won't overcome an open throttle.  But just look at his own 

 8 testing.  He ended up having to put 147 pounds of pressure on 

 9 that brake to come to a stop, and he's on dry pavement.  He's 

10 not trying -- he's not going across the parking lot with a 

11 bunch of berms and things like that. 

12 Remind them that the only simulations that Stopschinski

13 didn't run was the one where you pump the brakes while you're

14 doing that speed.  He didn't run -- he didn't run that

15 scenario.

16 Recall that Howard said he alternated between the brake 

17 and the gas.  When the gas pedal -- when he took it off the 

18 gas pedal, he realized it was stuck.  He hit the brake.  He 

19 couldn't -- it wasn't slowing him down.  He's tapping the gas 

20 pedal, trying to get it to pop back up, and then he's back on 

21 the brake, and that's pumping the brake.  And just like they 

22 explained to you, once you hit the brake one time, your vacuum 

23 assist is gone, and so you've got to have a lot more force on 

24 your braking to make the car stop. 

25 You know, also, you'll remember the testimony of
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 1 Mr. Perkins, who was a Ford employee, who also testified by

 2 way of video on the first day.  When they asked him about his

 3 testing of the brakes, remember he said, oh, they grab some

 4 secretaries and headed out to a track one day.  And that was

 5 the extent of their brake-testing.

 6 The defense has also claimed there's no evidence of 

 7 actual contaminants and that the guide tube has just no 

 8 evidence of scratches made by contaminants made on 

 9 Mr. MacLean's -- based on Mr. MacLean's testimony.   

10 You know, Ford paid that fellow about a hundred thousand 

11 dollars to look at the guide tube under a microscope.  So when 

12 you hear them say that, MacLean only looked at the guide tube.  

13 You remember he said he could not look into the cap tube.  All 

14 he could do was look at the very top.   

15 By the time MacLean is paid all that money, that tube had 

16 traveled out, traveled to Philadelphia and been handled by all 

17 kinds of people.  And MacLean's universe on these cars 

18 included four.  His opinions relied upon Ford's Stopschinski's 

19 opinion on his displacement -- I don't remember exactly how he 

20 said it.  And that throttle body you'll have back there.  I 

21 know there are engineers on the jury.  You know, there's 

22 mechanical linkages and things that change the way that would 

23 feel.  You push a gas pedal.  That's what opens the throttle.  

24 You know how it feels to push a gas pedal.  That's exactly the 

25 pressure that's coming back.   
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 1 So what we're talking about is the pressure it takes to 

 2 push a gas pedal down.  So when you're back there and you're 

 3 looking around at the throttle and stuff, remember there's 

 4 mechanical linkages that change that.  So that's probably not 

 5 a fair representation.   

 6 You also heard Ford claim that stuck throttles because of 

 7 clogged up cap tubes don't happen in the real world, that 

 8 there's no evidence of it.  So if you hear that back there and 

 9 that's someone's argument, remind them of the MORS.  You'll 

10 have them back there.  Remind them of the CQUISs.  You'll have 

11 those back there.  Remind them when Mr. Sero talked about the 

12 Huber and the Olson cases that basically had substantially 

13 similar design of the speed cables.  Remind them of the 

14 uninvestigated warranty claims.   

15 This was a known failure -- remind them this was a known 

16 failure mode.  In version after version, they didn't change 

17 it.   

18 You'll also remember the evasiveness of Mr. Engle when 

19 Mr. Javins was questioning him in the deposition that was read 

20 in.   

21 Well, who could tell me that?

22 Well, I don't know.

23 Well, somebody has to be able to tell me who I could go 

24 to to figure out who would know when these investigations were 

25 done or how they were closed.   
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 1 It was just, you know, an evasive circle, just like when 

 2 you call with a problem to these companies, nobody answers 

 3 your question.  You get no satisfaction.  That's exactly what 

 4 happened to these people.  If you don't want to know about a 

 5 problem, you ignore the problem.   

 6 And by giving a verdict to Ford in this case, what you're 

 7 going to be doing is you're going to be telling them that it's 

 8 okay to ignore these safety complaints, ignore their own 

 9 rules.   

10 Ford will also say a 7-pound spring kept this whole thing 

11 from happening.  Tell them if that were true, then there would 

12 be no need for a safety failure mode of 10 out of 10.  If the 

13 spring always pulled it up, it would not be a potential 

14 failure mode.   

15 We talked about -- you know, what we talked about is the 

16 force it takes to push a gas pedal down.  It's not some, you 

17 know -- anyway.   

18 We've heard the defense question Sam Sero's credibility, 

19 and you're going to hear that when they get back up here.  

20 And, quite frankly, he says some things that I -- didn't make 

21 a lot of sense to me, but so did every other expert in here.   

22 Growing up in Nicholas County, they're what my 

23 grandfather called painted ladies.  And in Ford's 350,000 I 

24 think is what it added up to in their experts, and Sam Sero, 

25 you know, they all said things.  I saw a couple of you kind of 
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 1 go like this a couple of times (indicating) when experts were 

 2 testifying because some of the stuff they said just didn't 

 3 make sense.   

 4 But in this case, when they start talking about Sam Sero, 

 5 tell them that you choose to believe Howard, you choose to 

 6 believe the cop, you choose to believe Mr. Kemplin, and you 

 7 choose to believe the physical evidence in this case and 

 8 Ford's own FMEA that tells you it can happen just the way we 

 9 say it did.   

10 You're also going to hear the defense talk about Federal 

11 Motor Vehicle Safety Standard 57.22, that it returns to idle 

12 in one second; when it left the manufacturer, that it would 

13 return to idle in one second.  You let off of it, it returns.   

14 Ford knew at the time it manufactured these, there were 

15 certain of these cars, once they left, some of them weren't 

16 going to work that way.  They were going to get stuck due to 

17 the contaminants.  So it's just, you know, when they're 

18 talking about that, it's kind of a red herring.  So point out 

19 to them, look at Ford's FMEA.  They knew a certain number of 

20 these cars were going to have a stuck throttle.  And we're not 

21 talking about, you know, oh, your air conditioning breaking 

22 or, you know, can't move your seat back and forth.   

23 We're talking about a runaway car here that Ford knows it 

24 would have difficulty braking with an open throttle.  We're 

25 talking about a potential deadly situation here where -- I 
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 1 mean, you could be at a school crossing, it could be a 

 2 minivan, you know, a family with a bunch of kids.  We're 

 3 talking about potentially deadly stuff here.  You don't take 

 4 chances.  You follow the rules, especially when you have a 

 5 safety hazard of 10 out of 10.   

 6 Now, those are some of the factual arguments you can make 

 7 back there if someone brings them up, but I also want to tell 

 8 you about the laws that you'll be discussing back there.  You 

 9 heard the judge read all the law to you, and that's a lot of 

10 law, I could tell you.  But I want to talk to you about a few.   

11 The first one I want to talk to you about is the 

12 preponderance of the evidence, because preponderance of the 

13 evidence, it's a big word.  Really all it means is more likely 

14 right than wrong and -- you know, more likely right than 

15 wrong, you know.  So when you get back there and somebody 

16 says, well, I'm not a hundred percent convinced, I can't be 

17 sure, tell them that they're not following the law.  You have 

18 a right to be on a jury that follows the law because the 

19 standard is preponderance.   

20 That is how you're going to review every single question 

21 in here, more likely right than wrong.  That is how our system 

22 works.  So no one has to be a hundred percent convinced 

23 because it's rare that anybody can prove anything by a hundred 

24 percent.   

25 Another jury instruction the judge has talked about is 
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 1 proximate cause.  And you can see the language there.  And, 

 2 really, all you're saying is that Ford's conduct set in motion 

 3 the harm.  It is a cause, a cause of Mr. Nease's harm.   

 4 Strict liability.  Strict liability, all that means is if 

 5 you believe from a totality of the evidence that the product 

 6 was defective, in order to prove that, we need to show you 

 7 more likely right than wrong that Ford manufactured a 

 8 product -- no one is disputing that -- that the pickup was not 

 9 reasonably safe for its intended use.  And that's what it 

10 means.  That's what defective product means, that the defect 

11 existed when it left Ford's control.  Ford already had the 

12 FMEA.  They knew some of these cars were going to be runaway, 

13 that the defect caused the crash.   

14 In this case, Ford advertised that its trucks were 

15 durable and long-lasting.  It was intended use that those 

16 trucks would still be on the road at 116,000 miles.  Ford knew 

17 at over a hundred thousand miles, these cars were going to be 

18 dirtier, more likely for these things to get stuck.  The FMEAs 

19 over and over said this truck's speed control cable had a 

20 failure mode of 10 of 10.  And that failure was there when the 

21 thing rolled off the assembly line.   

22 If you find that the throttle, gas pedal, stuck and it 

23 made that truck not safe to drive, and that Ford intended 

24 trucks to still be on the road at 116,000 miles, you can find 

25 for the Neases.  That's what has to be proved under strict 
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 1 liability.   

 2 Safer alternative design.  If a product can be made safer 

 3 and the danger reduced by an alternative design or device at 

 4 no substantial increase in cost, then the manufacturer has a 

 5 duty to adopt such design.  All that means is if you find that 

 6 one of the other designs was safer and it wasn't going to cost 

 7 very much -- and I think you heard their expert testify that 

 8 that boot would -- well less than a dollar.  I think they 

 9 settled on somewhere around five or ten cents.  Then you can 

10 find that Ford breached its duty. 

11 You know, it's also more likely right than wrong was

12 there an alternative design, safer alternative design.  And I

13 think more likely right than wrong we proved that.  We showed

14 you some of those drawings were Ford's own drawings.  We

15 didn't come up with those.  That was Ford's own drawing.  They

16 just chose not to use them.  I think one of their experts --

17 one of their employees that testified by video said, "Well, we

18 just left it to each engineer to decide their designs.  Some

19 have the safety boot and some don't."

20 Anyway, negligence was another theory that the judge gave 

21 you.  And here it talks about whether Ford had a duty, whether 

22 there was a breach of duty, and whether there was a proximate 

23 cause.   

24 What you have to know for here is that if Ford knew or 

25 should have known that its product was designed -- as designed 
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 1 was foreseeably dangerous to others, it had a duty to prevent 

 2 that foreseeable harm, if possible.   

 3 In this case, Ford -- again, their FMEA -- proved it knew 

 4 that it had a dangerous design, that it was a 10 out of 10, 

 5 and Ford violated its own safety rule, with full knowledge 

 6 that people were calling in with complaints about stuck 

 7 throttles, other cases, and CQUISs from their own technicians.  

 8 But Ford didn't bother to investigate.   

 9 Knowing they had this failure mode, they didn't bother to 

10 warn anybody, hey, maybe you should take your cars into a Ford 

11 dealership, have them check your throttle cable and maybe we 

12 can change this for you, especially if you've got a few 

13 thousand miles on it, because chances are your car is going to 

14 be dirty.   

15 And if you find that it was foreseeable to Ford that 

16 someone could be harmed and that they breached that duty and 

17 didn't do anything about it and that that breach caused 

18 Howard's injuries, then you can find for the plaintiff.   

19 There's also comparative fault in there.  And comparative 

20 fault means that they're blaming Howard for his own injuries.  

21 And the judge told you, if you blame Howard and you put a 

22 percentage on there, whatever the verdict is, they'll reduce 

23 it by that.  And if you put 50 percent, it's a zero.  So -- 

24 and I guess what Ford is arguing is that once there was a 

25 defect, Mr. Nease should have done more to guard against it; 
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 1 he should have acted, you know, better.  Maybe he shouldn't 

 2 have kept his hands on the wheel.  Maybe he should have 

 3 shifted or something like that.  But to put someone in a 

 4 dangerous position like that and then to claim they didn't act 

 5 fast enough or appropriately enough is repugnant to me.   

 6 There's also the breach of implied warranty of 

 7 merchantability that the product is fit for its ordinary 

 8 purpose for which the product is sold.  When we think -- when 

 9 we think of warranties, we think of the warranties we get with 

10 our cars.  And we are not talking about that here.  It's a 

11 warranty that's provided as a matter of law.   

12 I'm going to have to move quickly.  I have ten minutes 

13 back with you, and I'm going to have to skip through this 

14 thing a little bit.  But in this case, Ford has stipulated to 

15 the medical bills of 762,282.35.  And the minimum life care 

16 plan in this case that -- Rich, if we could just go through 

17 the minimum life care plan.  Do you have that?   

18 I'm sorry.  I talked a little slower than I was supposed 

19 to.  In the life care plan, you heard about architectural 

20 renovations, which is to put the grabs and things like that 

21 in, a wheelchair and a battery for the wheelchair, some home 

22 health care.  You heard about some orthotics for his foot, 

23 that that thing should be changed every year.  And you heard 

24 about some supplies and medications and therapeutic 

25 modalities.   
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 1 Ladies and gentlemen, those are -- and when you add those 

 2 up, those economic damages come to $1,011,843.35.  But those 

 3 just get Howard out of the hole.  They go to other people.   

 4 Non-economic damages and harms are the biggest harms in 

 5 this case.  They're the ones that can't be helped or fixed, 

 6 you know, the past lost use of a right leg, future loss of a 

 7 right leg, past disfigurement, future disfigurement, past 

 8 physical suffering, future physical suffering, past emotional 

 9 suffering and future emotional suffering, past loss of life's 

10 pleasures.  That's talking about being able to take a walk, 

11 enjoy a meal with your family, the little things.  And I'm not 

12 doing this justice because I'm kind of in a hurry now, but, 

13 you know, Howard has lost a lot.   

14 And, you know, to hear -- you saw Dr. Moreland get up 

15 there and tear up thinking about what Howard is like now 

16 compared to the Howard he was before, and it says a lot, that 

17 Howard has that kind of impact on people. 

18 And in each of these things, when you're thinking of them

19 back there, think of how bad they are, how long they'll last,

20 because they're permanent, and how interfering they are with

21 the things you want to do in your life.

22 I can tell you with a phone call -- we get a phone call 

23 that we all dread and you find out somebody in your family has 

24 been hurt, the first thing you ask is, well, I wonder how much 

25 the medical bills are going to be.  The first thing you want 
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 1 to know is are they going to be okay?  Are they in pain?  Are 

 2 they going to get better?   

 3 Those are the real things in this case, and that's what 

 4 you have to look at.  You know, Howard had fully retired 

 5 before this cancer surgery that allowed him to beat cancer.  

 6 When he worked, he always looked forward to the weekends, and 

 7 now he's lost the longest weekend because of his foot and the 

 8 pain limitations when he eats.  He can't travel, play with 

 9 grandkids, do the projects that he had in mind, and even enjoy 

10 a picnic.   

11 Howard -- Nancy has lost the husband she lost.  It's hard 

12 to tell you about these things.  But, you know, Howard says 

13 now he considers himself a broken down old man.  That's the 

14 way he sees himself.  And he sees that his wife -- or in his 

15 eyes, that's the way his wife sees him.   

16 Anyway, this is the kind of case that requires a 

17 substantial amount of money to balance the harm.   

18 The third thing you'll have to do is answer the judge's 

19 questions, and there's a verdict form, and maybe I'll try to 

20 go over that with you real quickly in my rebuttal, but I do 

21 want to say we're not hear with a beggar's cup.  We're not 

22 here looking for your sympathy.  You know, the time for tears 

23 are over.  We're here for justice.   

24 You know, we don't want -- we're not here just to get, 

25 you know, medical bills, and we're not here just to get the 
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 1 future care that's needed because those numbers are large, 

 2 that your job is done.  Your biggest job is to award Howard a 

 3 fair and reasonable amount for what this has done to him and 

 4 to hold Ford accountable so in our community they're aware 

 5 you're going to follow the rules or you're going to be held 

 6 accountable in this community.   

 7 Thank you very much. 

 8 THE COURT:  All right.  

 9 Hold on just a minute before you start, Mr. Bibb, for the 

10 court reporter.   

11 MR. BIBB:  I need a moment too.

12 THE COURT:  That's fine.

13 MR. BIBB:  Is Miss Reporter ready?

14 THE REPORTER:  Just about.  Okay.

15 THE COURT:  All right.  Go ahead.

16 MR. BIBB:  Thank you, Your Honor.

17 May it please the Court, ladies and gentlemen of the 

18 jury, this will be the last time that I'll have an opportunity 

19 to address you.  You know, Mr. O'Dell, as he's told you, he 

20 begins with the summation; and because the plaintiffs in this 

21 case bear the burden of proof, they will also have the 

22 opportunity to speak last to you.   

23 You know, first, it is traditional that attorneys thank 

24 the jurors for their service, their attention, their patience 

25 during the trial.  And Mr. Cooke and Mr. Clark and I wish to 
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 1 thank you for the courtesy that you've shown us over the past 

 2 week.   

 3 As I told you last Tuesday when we started trial, all of 

 4 the physical evidence in this case has shown that Howard Nease 

 5 did not receive his injuries because of some unproven and 

 6 undocumented defect in the speed control cable of this 2001 

 7 Ford Ranger.   

 8 Now, there is a much simpler explanation for this crash.  

 9 Mr. Nease was injured because he mistakenly stepped on the gas 

10 pedal rather than the brake pedal.  He did this even though 

11 he's an experienced driver.  But he -- even experienced 

12 drivers are human beings, and human beings from time to time 

13 make mistakes in the operation of their cars.  We have all 

14 done that.   

15 In my opening statement, I told you that Ford Motor 

16 Company would prove three things about what happened on 

17 November 20, 2012.  One, the Ranger speed control cable did 

18 not get stuck and cause this crash.  The cable was not stuck 

19 before the crash, the cable was not stuck after the crash, and 

20 there simply is no evidence that the cable was stuck at the 

21 time of the crash.   

22 Two.  All of the physical evidence is consistent with  

23 Mr. Nease making a mistake and pressing on the accelerator 

24 pedal rather than the brake pedal.  Again, the physical 

25 evidence, which is in evidence in this case, on the truck and 
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 1 at the scene and from what you've heard from the witnesses and 

 2 we have the exhibits in this case, all prove this. 

 3 Three.  If Mr. Nease had applied the brakes when he says

 4 he did, the Ranger would have stopped a long, long way before

 5 it hit the brick wall.

 6 Now, I'm going to organize my closing argument here 

 7 around these three points.  First, there is simply no evidence 

 8 that the Ranger's speed control cable got stuck.  You know, 

 9 Mr. Nease had no problems with a sticking accelerator pedal 

10 during the ten days, the ten days that he owned this truck 

11 before the crash.  That is not in dispute.   

12 There is no evidence that the speed control cable ever 

13 stuck during the 11 years and 116,000 miles that the truck had 

14 been on the road before Mr. Nease bought it.  That is not 

15 disputed.   

16 After the crash, if we can see Mr. Stopschinski's video, 

17 after the crash, the speed control cable was found not to be 

18 stuck.  The accelerator cable and throttle moved smoothly.  

19 You saw this video during trial.  The throttle closed within 

20 one second of the pedal being released.  This is also not 

21 disputed by the parties.  And, frankly, ladies and gentlemen, 

22 there's no evidence that the speed control cable was stuck at 

23 the time of the crash.   

24 Dr. Steven MacLean, the witness we heard last Friday, did 

25 a comprehensive examination of the speed control cable.  He 
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 1 compared the speed control cable from the Nease vehicle to 

 2 other cables of similar age.  He compared the speed control 

 3 cable from the Nease vehicle to brand new cables.  And what 

 4 did he find?   

 5 Well, he found there were dust particles on the guide 

 6 tube and inside the casing cap that are way too small to form 

 7 a wedge so as to stick the cable.  They are less than  

 8 five-one-hundredths of a millimeter in width, thinner than a 

 9 human hair.  And I don't have much of that, but I certainly 

10 have a lot of paper, and it's thinner than a sheet of paper.  

11 They are nothing more than tiny pieces of dust.  They're dust 

12 particles.   

13 To be caught between the guide tube and the casing cap, 

14 these two pieces that you've probably learned more about than 

15 you'd ever want to know about, they have to be at least 14 

16 times larger than the particles that were found on the guide 

17 tube.  And this has to be a solid particle.  Even though, if 

18 we could go back a slide, a couple of slides to the picture of 

19 these, these are clumps of individual particles that fall 

20 apart.  It's like sand, as opposed to boulders.  You'd need a 

21 boulder on this guide tube, and there simply aren't any 

22 boulders on the guide tube.   

23 Furthermore, you would have marks left on the guide tube 

24 and the casing cap if, in fact, one of these somehow got in 

25 there and wedged between the guide tube and the casing cap.   
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 1 Dr. MacLean showed you convincingly that all the marks 

 2 that Mr. Sero -- and I'm going to get to him in a moment -- 

 3 pointed out are either tooling marks made from the manufacture 

 4 of this part or polishing marks from the 116,000 miles of use.  

 5 There is no evidence on the guide tube in the Nease vehicle 

 6 that it had ever been stuck.   

 7 Furthermore, if we go back to the next slide, the 

 8 relative guide tube positions between where it is at idle and 

 9 at 50 miles an hour is only about 2 millimeters, in other 

10 words, about the thickness of this 50-cent coin, as         

11 Dr. MacLean pointed out. 

12 So you only have to move that far from 50 to be back at

13 idle.  You've got to have this guide tube binding in a

14 space -- after a space of 2 millimeters and having this spring

15 not be able to pull it back 2 millimeters.  And, remember --

16 and you'll have this exhibit in your deliberation room -- how

17 strong this spring is, a 7-pound spring.  It is the

18 equivalent -- we saw it on one of the diagrams there.  It is

19 like tying this 7-pound bowling ball to the end of that guide

20 tube and pulling on it all the time.

21 And they would have you believe that this dust that is so 

22 microscopic that it's thinner than a sheet of paper would 

23 somehow resist a 7-pound bowling ball. 

24 Not only that, but the guide tube is constantly moving.

25 When the accelerator pedal moves, the guide tube moves within
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 1 the casing cap.  So every time you moved the accelerator

 2 pedal, that guide tube is moving.  There's never an

 3 opportunity for it to stay stationary that's set up and

 4 somehow wedge this dust, filth, or, to use Mr. Sero's words,

 5 gunk in between the guide tube and the casing cap.

 6 Now, the only evidence that the plaintiffs offered in 

 7 support of this -- remember, it's also only one direction.  It 

 8 only sticks when the pedal is released, not when the pedal is 

 9 depressed.  But the only witness, the only testimony, the only 

10 evidence that they offered was the testimony of Mr. Sero.  Sam 

11 Sero is an electrical engineer.  He is not a mechanical 

12 engineer.  He is not a materials scientist.  Since 1970 when 

13 he left a power company, he has made a career out of being an 

14 expert witness, testifying about dozens of products that he 

15 knows little or nothing about.   

16 Now, this Nease speed control cable was not stuck when 

17 Mr. Sero first saw it.  And, in fact, Mr. Sero had to admit 

18 that of the dozen or so cables he looked at, he had never 

19 found a speed control cable stuck between the guide tube and 

20 the casing cap.  Not only that, he'd never been able to cause 

21 one to bind.   

22 Mr. Sero did no testing on this guide tube.  He did no 

23 testing at all for the Nease case.  He didn't examine any 

24 exemplar guide tubes.  He didn't look at any used guide tubes 

25 and accelerator cables -- or speed control cables.  He did not 
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 1 demonstrate how the cable could bind in only one direction, 

 2 and he has never found a speed control cable bound in his 

 3 entire career as an expert witness.   

 4 The only thing that Mr. Sero did, if we could see that, 

 5 was through this borescope.  And he stuck it up, he took the 

 6 cable apart and put it up inside the casing cap, and he showed 

 7 you this video on the left.  And he said this shows evidence 

 8 that it had been binding.  He pointed out contaminant.  He 

 9 pointed out light spots that he said showed that there were 

10 marks there.  And even though he could never identify a single 

11 contaminant or a single mark that he felt showed where the 

12 binding occurred, he told you that -- or told me in 

13 cross-examination there was a possibility that this was where 

14 it bound.   

15 Now, possibilities, when you read -- when the judge's 

16 instructions he just gave you, the possibilities are not what 

17 we decide cases on.  We decide cases that are more true than 

18 not true, not more true or right than wrong.  The instruction 

19 that Judge Chambers gave you is more true than not true.  That 

20 is the preponderance of the evidence in this case.   

21 And there is -- the possibility that it showed damage?  

22 That's not good enough.  And the worst thing, the most telling 

23 thing about Mr. Sero is that I then showed him that Alvarado

24 borescope that's on the right side.  That's a totally 

25 different case.  And Mr. Sero had testified under oath that 
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 1 the Alvarado borescope -- and I showed him testimony -- 

 2 indicated no evidence of binding.  And that's because he had 

 3 to change his theory in Alvarado and go to a different one 

 4 because it didn't fit the facts of that case.   

 5 Now, if you look at these two videos side by side, 

 6 there's no real difference between them.  Mr. Sero's borescope 

 7 is not much more than just a sham to try to fool you good 

 8 folks into believing that he had found something there.  He 

 9 interprets it to his own ends.  He interprets these to fit the 

10 theory of the lawyers who hire him.   

11 Finally, one more thing about Mr. Sero is that remember 

12 when I asked him, "Have you ever found a car with a speed 

13 control system that you didn't think was defective?"  The 

14 answer was no.  Every car, every car that's on the streets of 

15 Huntington, West Virginia, or the state of West Virginia or 

16 the United States of America that has a speed control system, 

17 a cruise control system, Mr. Sero is of the opinion that that 

18 vehicle is defective, not just this Ford Ranger made by Ford 

19 Motor Company, but every car, whether made by Chevrolet or 

20 Chrysler or Mercedes-Benz or Volkswagen or Honda or Toyota, 

21 every one with a cruise control ever made, according to     

22 Mr. Sero, is defective.   

23 Anyhow, this borescope shows nothing.  Plaintiffs have no 

24 evidence whatsoever to support their claim that the speed 

25 control was stuck at the time of the crash.  And what's really 
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 1 important about that, ladies and gentlemen, is that that's the 

 2 only claim that the plaintiffs are making in this case, is 

 3 that this guide tube was stuck inside the casing cap on 

 4 November 20th as Mr. Nease drove down Route 60.  They made no 

 5 claim that there is anything else wrong with this Ford Ranger 

 6 that Mr. Nease was driving.   

 7 So if you conclude that this borescope doesn't show 

 8 anything, then the plaintiffs have failed to prove by a 

 9 preponderance of the evidence that it's more likely true than 

10 not true that this guide tube was stuck inside that casing cap 

11 at the time of the accident.  If you conclude that, then you 

12 must return a verdict for Ford Motor Company because the 

13 plaintiffs have no other theory in this case.   

14 Now, let me turn to the second point.  The second point 

15 is all the physical evidence points to the conclusion that  

16 Mr. Nease has mistakenly pressed on the accelerator pedal 

17 rather than the brake.  All right.  What's the physical 

18 evidence?  And we've been through this before.   

19 There's physical evidence on the vehicle itself.  When 

20 Mr. Nease hit that brick wall, he went forward, contacted the 

21 knee bolster below the instrument panel.  This morning we saw 

22 the photographs of the contact marks on the instrument panel, 

23 the lower instrument panel.  No doubt about it.  These were 

24 made in this crash.  Plaintiffs do not contest that these came 

25 from somewhere else or were made at any time other than when     
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 1 Mr. Nease hit the brick wall at the end of the crash.   

 2 If you put somebody in the vehicle the same size as    

 3 Mr. Nease, adjust the seat the same way he had it adjusted, 

 4 tell them to mash down on the gas pedal, you end up with a 

 5 mark in approximately the same location it is on Mr. Nease's 

 6 vehicle.  But what's more important than that is if you ask 

 7 them to mash down on the brake pedal -- and you saw that 

 8 photograph, and those exhibits are in evidence now -- there's 

 9 no mark where the leg and knee would be if you're on the brake 

10 pedal.   

11 That's what's really important, because Mr. Nease -- and 

12 I fully believe he's well-intentioned and firmly believes 

13 this.  And as Dr. Dorris I think mentioned, people who are 

14 involved in unintended acceleration cases do firmly believe 

15 they're on the brake pedal.  They will go to their grave 

16 believing they're on the brake pedal.  But here you just 

17 couldn't possibly be on the brake pedal because there's no 

18 physical evidence.   

19 We know, no matter what Mr. Nease believes or what 

20 anybody else says, the physical evidence is that he wasn't on 

21 the brake pedal.  At least he wasn't on the brake pedal when 

22 he hit the brick wall.  But Mr. Nease told us that from the 

23 moment he left the highway, he remained on the brake pedal, 

24 the same pedal.  I asked him if he changed pedals at any 

25 point.  "No, I was on the brake pedal, pressing as hard as I 
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 1 could, as firmly as I could," even though he was driving over 

 2 all these curbs you've heard about, but he stayed on that 

 3 pedal.  And if he's on one pedal, the only pedal he's on is 

 4 the gas pedal.   

 5 And I think even Mr. O'Dell in his closing argument just 

 6 then acknowledged that at the time he hit the wall, his foot 

 7 is on the gas; not only on the gas, pressing down on the gas. 

 8 And not only that, this wasn't something that Ford gemmed

 9 up for this case.  This is consistent with crash testing the

10 government did 15 years ago on a 2002 Ranger when they were

11 evaluating the safety then.  Maybe not 15 years ago.  Thirteen

12 years ago.  The marks are in a very similar place.  And you'll

13 have this.  And this was done with a crash of almost exactly

14 the same speed, at almost exactly the same angle as 

15 Mr. Nease's.

16 Draw it straight ahead at 35 miles an hour, and then 

17 guess what you get?  Practically the same marks.  The dummy's 

18 left leg may be farther inboard than Mr. Nease, but the right 

19 leg with the right foot on the gas pedal is in exactly the 

20 same location. 

21 So the physical evidence on this car demonstrates within

22 a hundred percent of certainty that he had his foot on the gas

23 pedal.  The plaintiffs made no effort to show you anything to

24 the contrary.  They didn't do any testing or any

25 demonstrations to try to say no, no, no, that's wrong.  Not
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 1 even Mr. Sero, who disagreed with practically everything I

 2 said, disagreed with me on this.

 3 And what did Mr. O'Dell say very close to the end of

 4 today's testimony with Dr. Gwin and perhaps even during his

 5 closing argument?  That Mr. Nease, you know, has no idea where

 6 his feet were during the sequence.  Well, the physical

 7 evidence can help us answer that question.

 8 You know, the next item about the vehicle -- and I asked 

 9 Mr. Sero about this -- are the brake lights.  You know, we've 

10 got some questions of whether the brake lights were on or off 

11 with the witnesses.  But if you look at the lamps, the 

12 filaments are not deformed.  And Mr. Sero would agree with me 

13 that in many cases when the lights are on and you hit a wall, 

14 that filament that runs between the two posts there will sag 

15 because of the crash, and it wants to keep just going.  Just 

16 like Dr. Gwin's cartoon, she called it, goes into the air bag, 

17 the brake lamp filament would sag in the direction of travel.  

18 There's no evidence of that.  These bulbs were not on when  

19 Mr. Nease hit the brick wall. 

20 And we have compelling physical evidence from the site of

21 the crash.  Whether you're looking up the road at these tire

22 marks in the grass, there's no evidence that these tires were

23 braking.  The grass is just pressed down, not dug up like

24 you'd expect to see with brakes, even anti-lock brakes.  If

25 you go across the pavement here, there's no tire marks except
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 1 the scuffs where it hit the curbs.  There are no braking marks

 2 anywhere here.

 3 And we're going to come back to that video because one of 

 4 the things the plaintiffs have done in this case repeatedly is 

 5 only give you a part of the story.  When we go back, we're 

 6 going to look at the rest of that video that they've gotten 

 7 the still from, and we're going to talk more about all of the 

 8 FMEA.  They only tell you about one part of it.  And here, 

 9 they only told you that, well, you look to see if there are 

10 any brake marks.  But you know the other thing?  When we 

11 listened to this videotape -- and you'll remember it -- you 

12 hear squealing.  Those brakes are loud when you've got them 

13 locked up or you're trying to brake at the very limit of 

14 braking capability.   

15 And Mr. Kemplin didn't hear any squealing.  And he's 

16 standing right there next to that gas -- air pump there, the 

17 vacuum cleaner.  He was less than 6 feet away from Mr. Nease's 

18 vehicle.  He didn't hear any squealing of the tires.   

19 Mr. Nease was in the truck.  And I asked him, "Did you 

20 hear squealing of the tires from the brakes?"  No, he didn't 

21 hear it.  And you'll recall -- and we'll see in just a moment 

22 Mr. Stopschinski's video where there's a lot of squealing from 

23 those brakes.   

24 Now, the brake lights themselves, well, what do we have?  

25 Well, we had Mr. Daily, who was at one point behind Mr. Nease 
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 1 as he drove down Route 60, MacCorkle Avenue, and he recalls 

 2 how slowly Mr. Nease was driving and how erratically he was 

 3 driving.  And the plaintiffs would suggest to you that that 

 4 was when all of this was getting started, that he was not 

 5 being able to control the vehicle because the accelerator was 

 6 stuck.  Well, he didn't see any brake lights there, and 

 7 there's no question that he had an opportunity to see them 

 8 when he was behind Mr. Nease's vehicle.   

 9 And just for a moment, think about what Mr. Daily said on 

10 the stand yesterday.  He described Mr. Nease as an elderly 

11 driver.  He used that two or three times in his testimony.  

12 And he was so concerned about Mr. Nease's driving that he was 

13 contemplating calling 911 because he was concerned that     

14 Mr. Nease was having some sort of medical emergency or a 

15 low-sugar attack or whatever.   

16 And let's take one other look -- and this is something I 

17 found interesting in this case, is this is a police photograph 

18 taken of the interior of this vehicle right after the crash.  

19 The police had not touched anything is what Officer Dent said 

20 because they don't want to mess up the scene when they took 

21 these photographs.   

22 Now, if you remember, Mr. Nease had been one time to his 

23 financial advisor.  He had to turn around and drive all the 

24 way back to Poca to pick up -- or to get his wife to sign 

25 something and then turn all the way and go all the way back.   
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 1 Now, what is this envelope doing in the seat of his car?

 2 And you'll have these photographs to look at.  But when you 

 3 look real close at that, that's a Prudential financial 

 4 statement right there.  And I asked Mr. Nease if he had 

 5 Prudential investments that he was going to talk to his 

 6 financial advisor about.   

 7 Mr. Nease denied looking at anything or being distracted, 

 8 but that paper right there, when you go back in the jury room 

 9 and look at it, it's a financial statement that he was 

10 probably going to discuss with his financial advisor.  And 

11 it's laying on the front seat, having been taken out of the 

12 envelope.   

13 Now, let's also talk about the rear of this truck.  Let's 

14 take this photograph.  Mr. Kemplin -- Mr. Kemplin, who was at 

15 the car wash, the truck passes by him.  And after impact with 

16 the brick wall, the truck was still running, according to 

17 Mr. Kemplin.  And he came up to it cautiously.  And, again, he 

18 said, you know, "I wasn't looking for brake lights, but I 

19 don't remember them.  Don't remember the lights."  But we 

20 remember that the truck was still running against this brick 

21 wall.   

22 And if you remember, the truck continued to run for a few 

23 seconds there after the crash.  And the plaintiff initially in 

24 opening statement said that it continued to run after Mr. 

25 Nease got out of it.  They've abandoned that.  Mr. Nease was 
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 1 still in the truck when the truck was running.  And when the 

 2 truck hit that wall with him pressing hard on the gas pedal -- 

 3 and if you recall, we'll come back to it in a moment, but the 

 4 truck continued to run, but the whole time Mr. Nease was still 

 5 in the truck.   

 6 Now, the testimony from Mr. Nease in this courtroom was 

 7 also consistent with a pedal misapplication, with stepping on 

 8 the gas rather than the brake.  If you remember, when I asked 

 9 Mr. Nease about what had happened, he told me that the pedal 

10 stuck and then he stood on the brake.  He didn't talk about 

11 pumping the brake at all in this courtroom.  He said he stood 

12 on the brake and pressed on the brake as hard as he could.  

13 And he and I talked about how he had a Nautilus machine at 

14 home and he could run up stairs.  So he's able to put a lot of 

15 force onto that pedal.  And I said, you know, "Well, did it 

16 ever slow down from pushing on the brake pedal?"  He said, 

17 "No, sir."  I said, "Did it seem to you that the harder you 

18 pressed on the brake pedal, the faster the truck went?"  And 

19 he said it did.   

20 Now, let me tell you, pressing the brake pedal will never 

21 make this truck go faster; but pressing on the accelerator 

22 pedal, everybody agrees it will go faster.  And Mr. Nease 

23 testified that he never took his foot off the brake pedal 

24 after he left Route 60 and he never changed pedals.  We know 

25 his foot is on the accelerator when he hits the brick wall.  
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 1 So his right foot is on the accelerator pedal the whole time.   

 2 You know, Dr. Dorris came in, talked about 25 years of 

 3 government studies, scientific papers.  He went -- I won't 

 4 even attempt to try to go through some of these long 

 5 scientific papers that he talked about with you, but every one 

 6 of these papers consistently conclude that sudden acceleration 

 7 cases, the leading cause of them are stepping on the wrong 

 8 pedal.  It has been studied by -- this is from the United 

 9 States Government.  He talked about studies done by Canada, 

10 studies done by Japan, studies published in peer-reviewed 

11 scientific journals.  Guess what?  How much literature, 

12 scientific literature did the plaintiffs' attorneys show you 

13 about these types of accidents?  Absolutely none.  Zero.   

14 There was no -- in fact, there is no literature to 

15 support the claim that Mr. Sero proposes about this binding of 

16 the speed control cable.  I asked him about that.  He knows of 

17 no such literature.   

18 And Mr. Nease -- Dr. Dorris also pointed out Mr. Nease's 

19 crash has a number of the factors that are related to pedal 

20 errors in the literature.  He was 71 at the time.  We looked 

21 at those graphs of how young people and older people are 

22 involved in these crashes.  He perceived it as a sudden 

23 unintended acceleration event.  He perceived that there was a 

24 loss of braking.  The episode ended in a collision.  He was 

25 driving a vehicle that he'd only had ten days, only put 
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 1 400 miles on it, and he had some lower limb sensory issues, 

 2 and we'll talk about that in just a moment.   

 3 But, ladies and gentlemen of the jury, if you conclude by 

 4 the preponderance of the evidence that it is more true than 

 5 not true that the evidence in this case that this crash was 

 6 caused by Mr. Nease pressing on the wrong pedal and not by 

 7 anything in the vehicle, then in that case you must find for 

 8 Ford Motor Company.   

 9 Now, that brings me to point number three.  If Mr. Nease 

10 had applied the brakes where he said he did, the Ranger would 

11 have stopped a long way before it hit the wall.  In fact, it 

12 would have stopped way up on Route 60.   

13 Let's begin with the undisputed fact that the brakes on 

14 Mr. Nease's pickup truck were in good shape at the time of the 

15 crash.  They were working fine.  Mr. Nease had no problems on 

16 the drive from Findlay, Ohio, to Poca or in the ten days he 

17 owned the vehicle or on the trips he made back and forth from 

18 Mr. Frontino's office on that morning.  And, in fact, after 

19 this crash, the vehicle has been inspected at least three 

20 times by engineers.  And the undisputed evidence is that the 

21 brakes were in good working order after the crash.   

22 If the brakes had been applied by Mr. Nease when he says 

23 that he applied them, they would have slowed or stopped the 

24 vehicle.  This diagram Mr. Nease drew for me.  The two marks 

25 on the left there where it says Accelerator, that's where he 

JA1982

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 284 of 634



261

 1 claims his vehicle began to accelerate.  The mark where it 

 2 says Brake is where he said he started braking on Route 60.   

 3 Now, if you look at that, you go way over to that third 

 4 blue arrow, that's where he left the roadway.  That's 

 5 1600 feet from where he says he started braking.  Sixteen 

 6 hundred feet is more than a quarter of a mile.  No one has 

 7 suggested, no one has suggested that Mr. Nease could not have 

 8 stopped the truck in 1600 feet if he had applied the brake 

 9 with only modest force.   

10 And as much as the plaintiffs' attorneys have tried to 

11 sell you on the idea that maybe the brakes won't stop the 

12 truck, have they shown you any testing, any testing that shows 

13 that brakes won't stop this truck?  Have you seen any of that?  

14 No.  They have not shown any testing where the brakes won't 

15 stop this truck.   

16 To the contrary, if we look at test 37 -- and I want to 

17 run it all the way through this time.  This test starts out at 

18 50 miles an hour.  Mr. Stopschinski accelerates faster than 50 

19 here for a second or so and then applies the brakes, and the 

20 vehicle stops in about 275 feet with a screech at the end.  

21 Let's hear that again.  And watch the smoke that comes off of 

22 these tires at the very end of the run when he's got to press 

23 the hardest.   

24 Can you see -- you all have this video available to you 

25 and stills, but there's smoke coming off of those tires at the 
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 1 very end of that run.  That test was done with only 65 pounds 

 2 of force.  If you pressed harder, as Mr. Stopschinski agreed, 

 3 you'll stop shorter.   

 4 And the plaintiffs make a big deal out of the fact that 

 5 in one of Mr. Stopschinski's tests, the one where he depleted 

 6 the vacuum assist, the force on the brake pedal was 147 

 7 pounds, like that is some enormous figure.   

 8 Well, the federal government -- and we've introduced 

 9 those -- in order to pass the braking test that the federal 

10 government requires this truck and all other trucks of that 

11 vintage to pass, you have to stop from 60 miles an hour with 

12 no power brakes in less than six hundred and something feet, 

13 but you can use 150 pounds of force to stop it.  The 

14 government feels, and as do -- we looked at some other papers 

15 -- that 150 pounds is not an unreasonable amount of force to 

16 expect an average driver to apply to the brakes, especially if 

17 they want to stop the vehicle.   

18 Remember, Mr. Nease is now off-road, heading towards a 

19 brick wall.  You're going to press as much as you possibly can 

20 to avoid that crash.  And this truck, if we could see the next 

21 slide, this truck is certified to comply with all the 

22 applicable Federal Motor Vehicle Standards.  And there are 

23 three of them important in this case.  There's 124, and that's 

24 the -- that closes the throttle within a second of the 

25 throttle being released.  And then there are two separate 
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 1 braking standards.  And this vehicle, the evidence is, was 

 2 manufactured and met or exceeded those standards when it was 

 3 released.  And as the judge just read to you, you can consider 

 4 the compliance with those standards as evidence in this case 

 5 of due care. 

 6 Now, if the brakes had been applied at any point in this

 7 crash, the undisputed evidence -- even Mr. Sero would agree --

 8 that the truck would have slowed, that the brake lights would

 9 have come on, because the brake lights worked; and if 

10 Mr. Nease had indeed been standing on the brake, there would

11 have been the sound of brakes squealing and he would have left

12 evidence of skid marks on the pavement.  But there is no

13 evidence of any of that.

14 Now, ladies and gentlemen, that's the evidence, and 

15 you're -- these instructions, one of them the judge gave 

16 you -- and I haven't had a chance to get them onto a 

17 PowerPoint to show to you, but you are to consider only the 

18 evidence presented in this case.  And you may not arrive at 

19 your verdict by guesswork or speculation or random judgment.   

20 Remember, I asked Mr. Sero, "Well, isn't this stuff that 

21 you're telling us, because you can't find it, you don't have a 

22 mark, you've never been able to reproduce it, you haven't 

23 tested for it, isn't it just speculation?"  They didn't want 

24 to give you speculation, but he did say, "Well, it's a 

25 possibility."  And a possibility is not enough to hang your 
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 1 hat on to find liability in a case like this.   

 2 So now, ladies and gentlemen, if you don't believe that 

 3 the plaintiffs have proven to you by a preponderance of the 

 4 evidence that the guide tube was stuck inside the casing cap 

 5 at the time of the crash, or if you don't believe that      

 6 Mr. Nease was on the brake pedal but was rather on the 

 7 accelerator pedal at the time of the crash, or if you find 

 8 that -- or that if you believe that the brakes would have 

 9 stopped this vehicle at the time of the crash, any one of 

10 those, that the tube is not stuck, that Mr. Nease was not on 

11 the brake pedal, and the brakes would stop the vehicle, under 

12 any of those you should render a verdict for Ford Motor 

13 Company because the crash is not Ford's fault at that point.   

14 So, again, Mr. O'Dell makes fun of me a little bit here, 

15 but it's just like the evidence I talked about in the opening.  

16 What evidence didn't you see in this case?  Well, you didn't 

17 see any evidence supporting Mr. Nease's version of the events, 

18 that he was applying the brakes as hard as he could.  No brake 

19 marks, no brake lights, no brake squealing.  You haven't seen 

20 any physical evidence supporting the plaintiffs' lawyers 

21 theory that there was some sort of unidirectional sticking of 

22 the speed control cable, that it stuck only when the pedal was 

23 released but not when the pedal was depressed.   

24 The plaintiffs have the burden to prove this to you, but 

25 you haven't seen any of it.  Plaintiffs' paid expert,       
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 1 Mr. Sero, didn't do any testing.  He doesn't have anything to 

 2 show you as far as testing.  He didn't find that it was stuck 

 3 when he looked at it.  He's never found any speed control 

 4 stuck in any of them he looked at.  He did not come into court 

 5 to show you how it could happen.  They made up an animation 

 6 that they showed you during the trial, but it still didn't 

 7 show how it would stick in real-world conditions and how it 

 8 would override the brakes, even though Mr. Sero has espoused 

 9 this theory for over a decade, it turns out, but he's never 

10 been able to prove it.   

11 Now, even if the problem was a stuck speed control cable, 

12 as they suggest, if Mr. Nease had done any of the things that 

13 he said he did, like pressing of the brake as hard as he 

14 could, letting off the accelerator, he could have brought this 

15 vehicle to a stop.  And we'd known that, because even if      

16 Mr. Nease had done nothing but step on the brakes, the 

17 Ranger's brakes had more power to overcome the throttle.  And 

18 you've seen the demonstrations of wide open throttle, wide 

19 open throttle with no brake boot.  You've seen all of those 

20 demonstrations, and the truck always came to a stop.  There's 

21 never been any testing that anybody has shown you, and the 

22 plaintiffs had a week to bring in any testing they'd like to 

23 to demonstrate that the brakes won't stop the vehicle, and 

24 they haven't done that at all.  And that's because the truck 

25 has more powerful brakes than it has an engine.  And as I told 
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 1 you in the opening, that's why it takes you longer to get from 

 2 zero to 60 than from 60 back to zero.  You've not heard any 

 3 evidence to contradict any of that.   

 4 Now, we talked about brake pumping, but Mr. Nease didn't 

 5 testify in this courtroom that he pumped the brakes.  Today in 

 6 closing we heard that Mr. Nease alternated between the brake 

 7 and the accelerator pedal.  That's not pumping the brakes.  

 8 Pumping the brakes, as we saw Mr. Stopschinski do, that's 

 9 where you release, press, release, press.  But the plaintiffs 

10 never ran any tests to show this allegation that you wouldn't 

11 be able to stop the car with depleted brakes.  

12 Mr. Stopschinski did, and the brakes stopped. 

13 Now, one last thing that the plaintiffs have to prove,

14 and I haven't seen this either, is they've got the speed

15 control cable stuck, and they've got to have the brakes fail,

16 and then after the crash, we have to have the speed control

17 work and the brakes work.  They have to fix themselves after

18 this crash because that's the way we found them after the

19 crash.  The brakes worked fine.  The speed control is not

20 bound.  And, you know, no one has demonstrated how that could

21 possibly happen.

22 Faced with this absence of evidence, the plaintiffs have 

23 come in here with a series -- and I'm glad Mr. O'Dell used the 

24 term, a series of red herrings.  The first -- or let me start 

25 with the failure -- the potential failure modes and effects 
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 1 analysis, the FMEA.  There's been a lot of arm-waving about 

 2 that by the plaintiffs' attorneys, and they've repeatedly told 

 3 you that it had a severity of 10.  Or today I liked it; it's a 

 4 10 of 10.  But they've only shown you part of this document.   

 5 Dr. MacLean, who has written several, been involved in 

 6 dozens he said when he was at General Electric, went through 

 7 it with you.  All right.  First, any time the potential of 

 8 having a stuck throttle is going to get a severity of 10.  

 9 Having the potential of a stuck throttle, no doubt about it, 

10 severity of 10 for whatever reason it sticks.   

11 It could be a stuck cruise -- speed control cable like 

12 we've got in this case or it could be the alternative design 

13 by Mr. Sero.  I asked, "Well, could it be an electronic 

14 throttle?"  Dr. MacLean said absolutely yes.  And then I 

15 goaded and I said, "I'll get an electric car and I won't have 

16 to worry about having a stuck throttle."  He said, "No, 

17 electric cars have them too," and every car and truck on the 

18 road today or ever on the roads of America have throttles in 

19 them and they all have a potential for a stuck throttle.  So 

20 this severity of 10 applies to every vehicle ever made.   

21 But the thing the plaintiffs don't tell you is that there 

22 are two other categories.  One of them is called occurrence 

23 and the other is called detection.  Dr. MacLean explained this 

24 using a simple analogy of a lightning strike.  The potential 

25 of being struck by lightning is pretty bad.  You're going to 
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 1 get hurt.  So it gets a severity of 10.  But thankfully 

 2 they're rare, and so the occurrence is low.  And you have a 

 3 warning.  That's what detection is for.  You'll hear the 

 4 thunderstorm coming and you can take cover.  So detection is 

 5 low.   

 6 The potential for a stuck speed control cable is just 

 7 like that.  Sure, the potential of a stuck throttle is high -- 

 8 the severity of a stuck throttle is high.  You get a 10 for 

 9 that.  But otherwise the rating is pretty low because the 

10 occurrence -- and this is where for some of us the cable is 

11 misrouted -- the occurrence is a 2, and you've got all of 

12 these tests to make sure that it is detection.   

13 And why are the occurrence and detection low in these 

14 cases?  It's because Ford used this document not as the 

15 finished product but as the starting point for the design.  

16 They want to identify the potential failure modes so they can 

17 address them in the design of a product.  And how did they do 

18 that?   

19 Dr. MacLean said, one, the plastic used in the speed 

20 control cable is slick.  He used the word "lubricious."  It 

21 has minimal friction, so it's easy to slide against each 

22 other.   

23 Second, the two springs on the throttle body, they're 

24 continually pulling the speed control cable to close the 

25 throttle.  Again, that's 7 pounds.  It's just like my pink 
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 1 bowling ball that I've got here.  It's pulling on that cable 

 2 all the time.  That's more than enough to close the throttle 

 3 against the tiny amount of dust and grime that may accumulate 

 4 over time.   

 5 Third, Ford designed the overall engine compartment to 

 6 prevent dust and dirt from getting in there.  They put a cover 

 7 on top of it, and they've got the engine below.  The cable 

 8 openings, if you look at the mock-up, which is oriented just 

 9 like it is under the hood of a Ranger, the openings for these 

10 cables are pointed down so to empty out anything that might 

11 get in there.  And recall how clean this engine compartment 

12 was.  Look at that photograph.   

13 One of the reasons Mr. Nease purchased this truck is it 

14 was so clean and shiny.  He liked it because it was a shiny 

15 red truck and everything was clean on it.  This is the way the 

16 truck looked at the time Mr. Nease purchased it.  That's what 

17 he told us.  And he kept it as clean as it was the day he 

18 bought it by the time he had the wreck ten days later.   

19 And, finally, during the development, long before this 

20 speed control system was produced, it was subjected to a 

21 battery of tests.  And one test -- we went through some of 

22 these.  They have the dust test where they bombard it with 

23 dust at high temperatures and then they dropped it to cold 

24 temperature.  They gave it 85 percent relative humidity.  And 

25 the focus of putting the dust on this was just where Mr. Sero 
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 1 said we should.  They put it right there where the cables 

 2 overlap to make sure that the dust would not interfere with 

 3 the operation of this speed control device.   

 4 In another one, they test it with chemicals, the stuff 

 5 that you find under the hood of the engine, oil, transmission 

 6 fluid, brake fluid, coolant, engine cleaner gunk, calcium 

 7 chloride, the stuff you get off of the roads during the 

 8 wintertime.  And they made sure that it wouldn't -- that it 

 9 wouldn't bind.  That's what they did.  Ford did all of these 

10 tests before this product was ever introduced.   

11 Finally, the FMEA.  This document that the plaintiffs 

12 call a rule, it's not a rule.  It's a failure mode effects 

13 analysis.  It's a brainstorming concept prepared at the 

14 beginning of a product's design.   

15 Dr. MacLean talked about these at length.  It's designed 

16 to address every conceivable problem that could come up and 

17 address them in advance, which is what, exactly, what Ford did 

18 with this speed control cable, which is one of the reasons 

19 this cable passes the Federal Motor Vehicle Safety Standard.   

20 That brings me to the second red herring.  The plaintiffs 

21 haven't shown a single instance where the guide tube and 

22 casing cap were found to be stuck.  Mr. Sero has never seen 

23 one; and if he had, I guarantee you he would've told you about 

24 it.  So how can you say that a cable is not stuck when there's 

25 never been any evidence that the cable has stuck?   
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 1 And these alternative designs, we've seen this -- now, it 

 2 used to be just an accordion fold.  It's now like the safety 

 3 boot I understood today.  But Mr. Sero didn't test these to 

 4 see if they were any better than the system that was in Mr. 

 5 Nease's truck at the time of the wreck.  There was no evidence 

 6 that either of these designs worked any better than the one in 

 7 Mr. Nease's truck.  They've got to prove that to you, and they 

 8 haven't.   

 9 And, finally, you know, Judge Chambers has just told you 

10 that the manufacturer is under a duty to make a product that 

11 is reasonably safe, not absolutely safe.  This product was   

12 11 years old, had 116,000 miles of trouble-free operation.  So 

13 far as the evidence is in this case, there was no evidence of 

14 binding before the crash or after the crash.  This speed 

15 control cable, ladies and gentlemen, was reasonably safe, met 

16 federal safety standards, and was industry state of the art at 

17 the time.   

18 Now, the third red herring is that the police found the 

19 pedal touching the floor or on the floor after the crash.  And 

20 as I've told you in opening argument, opening statements, 

21 that's what they thought the day of the crash.  Unfortunately, 

22 the police didn't measure the location of the pedal, and they 

23 didn't have a couple of important pieces of information.   

24 They didn't realize the floor pan was substantially 

25 damaged and pushed back.  They didn't realize that it had 
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 1 moved the location of the accelerator pedal so it was, like, 

 2 tipped over towards the brake pedal.  And you've got all these 

 3 photographs in evidence in this case.  As a result, the pedal 

 4 wasn't even in close to the same position as it was before the 

 5 wreck and therefore looked like it might be closer to the 

 6 floor.   

 7 And the other thing they didn't know was about this shard 

 8 that was caught in the throttle body.  In fact, no one knew 

 9 about this until May of last year when the engineers together, 

10 Mr. Sero and Mr. Stopschinski and Dr. MacLean, all got 

11 together, carefully removed the shroud.  They then removed the 

12 snorkel off of this, and they found this shard holding the 

13 throttle open.  And because this plate is connected directly 

14 to the accelerator pedal by a cable, opening that just as much 

15 as that is, is going to pull that pedal quite a bit towards 

16 the floor and especially the force to move that back up 

17 towards the pedal.  Thus, the pedal appeared to be touching 

18 the floor because the floor was bent towards it, and the pedal 

19 was bent out of position and the throttle was held open.   

20 And this answers a second question that's a red herring 

21 in this case; and that is, why did the tires continue to spin 

22 after Mr. Nease ran into the brick wall?  Well, this throttle 

23 Mr. Stopschinski measured and it's at 27 percent of open 

24 throttle right there.  He measured -- you can easily measure 

25 it.  This cable, you can -- this is zero and that's a hundred 
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 1 percent.  Then all you have to do is figure out how much 

 2 that's holding it, and it's holding it 27 percent.   

 3 Now, remember, Mr. Stopschinski told you that to go 

 4 50 miles an hour, you only have to move it 2 millimeters.  You 

 5 only have to have 5 percent opening.  We've got an opening 

 6 that's more than five times what it takes to go 50 miles an 

 7 hour.   

 8 And then if you look at the photos of the crash scene, 

 9 it's only the right rear tire that spun.  There's none of this 

10 debris behind the left rear tire.  Only the right rear tire 

11 spun.  And when the engine -- you can look at the left rear.  

12 There's nothing there.   

13 When the engine revved, the testimony from Mr. Kemplin 

14 was pretty clear.  Mr. Nease was still in the truck until the 

15 engine died.  And how did Mr. Kemplin, the witness the 

16 plaintiffs are now putting a lot of credibility in, Mr. 

17 Kemplin said the revving sounded like someone had their foot 

18 holding the gas pedal to the floor.   

19 And, finally, when they got to the emergency room, the 

20 trained professionals there at the emergency room recorded 

21 this statement:  That bystanders note that the patient, the 

22 patient -- that's Mr. Nease -- was continually pushing on the 

23 accelerator pedal and the wheels were spinning while the 

24 vehicle had come to a stop and they had asked him to turn off 

25 the engine.   
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 1 Remember Mr. Kemplin said that he put his finger across 

 2 his throat to shut it off; and for whatever reason, Mr. Nease 

 3 said he couldn't.  Now, if you look -- you look at the 

 4 photographs.  The picture that has the Prudential statement, 

 5 if you look in there, you'll see that the transmission is 

 6 still in drive.  If the transmission is still in drive, that 

 7 means the keys are still in it.  There's no reason that the 

 8 keys could not have been turned to turn that engine off.   

 9 I don't know why Mr. Nease -- we've had a lot of

10 comment Mr. Nease was making a lot of sense at the scene, but 

11 he didn't have -- he wasn't competent enough at that point to 

12 turn off the engine because the keys are in the ignition.   

13 The fourth red herring are these handful of complaints.

14 The plaintiffs put some illustration together that looked 

15 like, you know, looked like the Mod Squad there across the 

16 bottom of it, but they have -- this is all the complaints that 

17 you're going to see.  There are just not very many of them.  

18 And when you look through them -- and I encourage you to look 

19 through them.  You might think it's funny a Ford lawyer said 

20 to take a look through it, because you know what?  Look for 

21 the words "stuck accelerator cable" or "stuck speed control 

22 cable" or "stuck guide tube" or "stuck casing cap."  You won't 

23 find it in any of them.  None of these have the claim that 

24 they're making alleging Ford Motor Company is liable for.  

25 There's nothing in any of these things.   
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 1 What you will find is you'll find stuck throttle bodies 

 2 where the technician replaces it and the problem is fixed.  

 3 You'll find people who had extra floor mats in their car that 

 4 caught on the accelerator pedal.  And you'll find some where 

 5 they just say, you know, we checked the vehicle out and we 

 6 couldn't find anything.  And you'll find a lot of them, these 

 7 owner complaints, where we say you may take it to your Ford 

 8 dealer and let them take a good look at it, and, 

 9 unfortunately, there's no follow-up.  We don't -- there's 

10 nothing there to indicate that these people actually took it 

11 to a Ford dealer.   

12 Why would Ford want you to take it to a dealer?  So it 

13 can be diagnosed, like going to your doctor.  Otherwise, what 

14 you've got are people calling in saying, "I've got a problem 

15 with my car," and it's like me calling in about a problem with 

16 my car.  I don't know what's wrong with it.  Ford says take it 

17 in and have it examined by a trained mechanic.  Otherwise, 

18 it's just speculation about what could be wrong.   

19 The fifth red herring is the plaintiffs' claim that 

20 Mr. Stopschinski had Mr. Nease traveling at only 30 miles an 

21 hour when he left the road.  The plaintiffs didn't try to 

22 reconstruct the accident.  Mr. Stopschinski was the only 

23 witness who came in here to testify about accident 

24 reconstruction.  Mr. Heiskell, who cross-examined him, didn't 

25 ask him anything about his reconstruction speeds.   
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 1 Mr. Stopschinski really concluded -- remember that big 

 2 graph that he had?  That exhibit is in evidence as well, that 

 3 it was somewhere between 30 and 60 miles an hour.  If he was 

 4 coasting, he had him at 60.  But if he was at full throttle, 

 5 he had him at 30.  Somewhere between those two speeds 

 6 Mr. Stopschinski says is what he left the road, that it's 

 7 Mr. Stopschinski's position, quite clearly, that Mr. Nease did 

 8 not maintain constant pressure on the accelerator pedal.   

 9 THE COURT:  I'll give you just a few more minutes

10 to --

11 MR. BIBB:  Oh, I'm sorry, Your Honor.  Am I out of

12 time?  I apologize.

13 Let me just sum up, then, very quickly here.  Ladies and 

14 gentlemen, if you believe the physical evidence in this case, 

15 you must render a verdict for Ford Motor Company.  There's no 

16 reason why this vehicle could not have been stopped in 

17 1600 feet before he left the road.   

18 Mr. O'Dell, I expect when he comes back up here, is going 

19 to talk a lot about damages.  Let me just address them very, 

20 very briefly.   

21 Mr. Nease, bless his heart, had had a long medical 

22 history.  He had a heart attack in 2000.  He had four back 

23 surgeries.  He had this elaborate surgery on his esophagus 

24 just within a couple of months of the crash.  His doctors -- 

25 and you got that testimony.  Dr. -- I'm going to mess up his 
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 1 name -- Kebaish had diagnosed him with sensory problems in his 

 2 right foot.  There's increased or decreased proprioception.  

 3 That's where you can tell where your feet are in space.  That 

 4 evidence is in the record here, in the medical records that 

 5 have been introduced here, and that evidence is something that 

 6 you ought to consider about Mr. Nease's ability, not to press 

 7 on the pedal harder, but to know which pedal he was pressing 

 8 on.   

 9 Finally, on the other hand, the plaintiffs take the 

10 position that Mr. Nease was finally in good shape in November 

11 of 2012.  And if he was, well, then he had enough strength to 

12 press on the brake pedal and stop this vehicle.   

13 Now, this brings me to the very last point and I want to 

14 take just a minute on this and I'll be done.  To render a 

15 verdict in favor of Ford Motor Company in this case, the 

16 hardest part of doing that is not evaluating the evidence.  

17 It's not weighing the evidence.  It's actually having to come 

18 back in this courtroom and look Mr. and Mrs. Nease in the eye 

19 and tell them we don't agree with your theory of the case, we 

20 don't believe that this Ford pickup truck was defective, and 

21 we don't think it caused the wreck.   

22 That's pretty tough.  That's a hard job.  You know, it's 

23 easy, it's easy, on the other hand, to just say, you know, 

24 give them some money because Ford can afford it.  But that's 

25 not right.  You can't just award the Neases money just because 
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 1 you feel sorry for them.  The judge has given you an 

 2 instruction about sympathy.  And you can't give them money 

 3 just because Ford could afford it.   

 4 Judge Chambers again has said that sympathy cannot enter 

 5 into your deliberations.  When you were impaneled as jurors 

 6 last Tuesday, you all agreed that you would decide this case 

 7 solely on the evidence that you've heard in this courtroom.  

 8 Now, in the next few minutes will be the time to put that 

 9 commitment to the test.   

10 Now, the verdict form is pretty simple here.  You'll get 

11 this.  And if you agree that Ford Motor Company is not liable, 

12 you'll need to answer the first three questions -- or the 

13 first three pages of questions. 

14 The first question, was the truck defective?  If you 

15 agree it was not defective, you'll check No.  Turn to page 2.  

16 Question 3, if you agree that Ford was not negligent in the 

17 design and manufacture of this truck, you'll check No.  And if 

18 you don't believe that Ford breached some warranty on this 

19 11-year-old truck, you'll check No on page 3.  And if you do 

20 that, then your job is finished.   

21 Ladies and gentlemen, it's been a hard-fought case.  

22 Because the plaintiffs carry the burden of proof, either    

23 Mr. O'Dell or Mr. Javins or Mr. Heiskell will get to address 

24 you one more time.  When you listen to them, I won't get a 

25 chance to respond.  But when you listen to them, you think 
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 1 about what Mr. Cooke or Mr. Bibb would have to say if we had 

 2 that opportunity to respond to them.  And when you retire to 

 3 deliberate, keep the evidence in mind in this case.  Do not be 

 4 swayed by guesswork or speculation, because when you look at 

 5 the facts, when you look at the evidence in this case, I 

 6 believe that you'd agree with me that you should return a 

 7 verdict in favor of Ford Motor Company.   

 8 Thank you very much, Your Honor. 

 9 THE COURT:  All right.  Mr. O'Dell, how long do you

10 intend --

11 MR. O'DELL:  Ten minutes.

12 THE COURT:  All right.

13 MR. O'DELL:  Ladies and gentlemen, the most dramatic

14 moment in this trial was Howard's vivid demonstration of

15 leaving MacCorkle Avenue with both hands on the wheel and

16 telling you what he was trying to do.  He was braking.  At the

17 end of the day, nothing changed with what he said.

18 The physical evidence of the day, what Howard said 

19 happened that day, is exactly what happened.  The accelerator 

20 got stuck.  There's a lot of explanations Ford gives you about 

21 the police officer trying to figure out what happened, but he 

22 didn't -- when he said touching the floor, he didn't mean 

23 touching the floor; that you can look at that shard in there 

24 and say that that's enough to make that thing fish-tail is 

25 ridiculous.   
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 1 And when you drive, you push your foot to get to 50 miles 

 2 an hour.  And you're traveling 50 miles an hour.  You may let 

 3 off the foot a little bit.  But to sit here and come in here 

 4 and say that you pushed that thing 2 millimeters and that gets 

 5 you the same as idle, that's not common sense.  You know 

 6 better.  You drive every day.  Think about how far you have to 

 7 push the gas pedal to get to 50 miles an hour on an 

 8 interstate.   

 9 He talked about Sam Sero.  We knew he was going to talk 

10 about Sam Sero and the borescope.  They've talked about 

11 contaminants basically like they're not able to get in that 

12 thing.  The borescope proves exactly what Ford's FMEA said it 

13 would prove, is that contaminants can get in there.  And they 

14 were in there, in both of those.  But what they also neglected 

15 to talk about was there's only so many things that can cause 

16 that pedal to bind.  You know, is it the floor mat?  There's 

17 no floor mat in there.  So it wasn't anything with the 

18 accelerator cable.  Everybody agrees.  And so there's really 

19 only one other thing it can be, and so that's it.  And Ford 

20 knows it can bind that way.   

21 So at the end of the day, you look at Howard, his 

22 evidence, the cop, and again you still have to believe that 

23 this man was able to keep his foot on that pedal over all of 

24 those -- I mean, going airborne and bouncing and, you know, 

25 the pressure, the amount of forces that had to have been on 

JA2002

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 304 of 634



281

 1 his foot when he's doing that would have been amazing.  You 

 2 hit a curb going 5 miles an hour and see how it bounces you.  

 3 Now, imagine trying to do it at 50.  It is going to be one 

 4 heck of a ride for you.   

 5 And, you know, I'm sure Mr. Nease likes to think he kept 

 6 his foot on the pedal, but it seems farfetched to me, but, I 

 7 mean, of course -- anyway. 

 8 You do have the verdict form, and I want to talk about

 9 that briefly too because on the first page you're looking at

10 strict liability, which we talked about, and you have a place

11 to mark Yes.  One is just, was there strict liability?  You

12 know, was it reasonably fit for its intended use?  The next

13 thing is by a preponderance, more likely right than wrong,

14 that it was the cause of the crash.

15 The second one is just the negligence theory which we 

16 talked about.  Was it foreseeable to Ford that there could be 

17 a problem?  And, actually, before I go on to that, and it 

18 gives you a chance, you know, to put Yes, and then 

19 preponderance of the evidence.  That actually brings me to 

20 another point that Mr. Bibb made while he was up there.   

21 He talked about that occurrence rate, and what he was 

22 admitting to you is that Ford knew a certain amount of these 

23 cars were going to have a stuck throttle and that someone was 

24 going to have a 10 out of 10 safety hazard.  So when you hear 

25 that a certain amount of these cars were defective when they 
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 1 left, you know, it's going to happen.  And there's ways to 

 2 guard against it.  And that's exactly why the FMEA says if you 

 3 get a hazard of 10, change the design.  It's not that hard.  

 4 It's not asking that much.  There are ways to prevent that 

 5 from happening.   

 6 And then the third one is the breach of warranty.  And, 

 7 again, you know, Mr. Bibb made it sound like, oh, we're saying 

 8 they breached their warranty to go take your car back in and 

 9 get your brakes.  That is not the warranty we're talking about 

10 here.  This is if it was fit for its intended use or its 

11 ordinary use.  And Ford advertises the duration of these 

12 trucks, how long-lasting they are and how long they're going 

13 to be on the road.  They know they're going to be on the road 

14 for over a hundred thousand miles, they're going to be subject 

15 to dirt.  And that did look like a really nice clean engine.  

16 But you remember, that's an appearance cover on there.  And to 

17 come in here to you people and to act like you're not going to 

18 get dirt in that engine underneath that thing is really trying 

19 to pull the wool over your eyes.   

20 And once you answer those, if you answer any of them -- 

21 if you answered Yes on any of the three pages or all three 

22 pages, which I submit we have proven, you go to page 5, and 

23 that's where you -- they're asking if Howard has some fault in 

24 this matter.   

25 In Mr. Bibb's version of this quarter mile, you will 
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 1 remember that when it happened, Mr. Nease spent some time 

 2 trying to get this pedal unstuck.  And when you're traveling 

 3 at 50 to 60 miles an hour, a quarter of a mile goes by awfully 

 4 fast.  And so by the time he got on the brakes, when he 

 5 realized they weren't going to -- they're not going to work, 

 6 he's coming up on cars, and he made a decision, myself or 

 7 others, and he made a decision to leave the road and to save 

 8 other people.   

 9 I submit that when you get to page 5 on comparative fault 

10 or negligence, again to come in here and say that he didn't 

11 guard against the defect they knew existed I think is contrary 

12 to fairness.  And then if you -- it's got a place where you 

13 can do percentages, but, you know, if you put No, you don't 

14 have to answer number 8.   

15 And if you go to page 6, that's the damages.  And the 

16 future medical expenses, you will have that life care plan 

17 back there, and you'll have the economic report, and you'll be 

18 able to see what you think is fair and what's not.  I submit 

19 that all 249,000 of it is fair, and it's a minimum life care 

20 plan for the health and safety of Howard.   

21 Medical bills are already written in.  There's actually 

22 costs for future medical care and expenses, which is on there 

23 twice actually.  Might need to fix that, Your Honor.  And then 

24 there's permanent injury, including impairment of the capacity 

25 to enjoy life, and mental anguish.   
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 1 And this is the one you need to be thinking about when 

 2 you do it, is not being able to walk, being extremely limited 

 3 in mobility, losing independence, not being able to enjoy even 

 4 a simple meal with your family or go out to eat because you 

 5 fear the pain, and when the pain comes, it's -- that's all 

 6 you're able to pay attention to.   

 7 The loss of consortium is the loss of the relationship 

 8 between Nancy and Howard, and that's a big deal.  They've been 

 9 married for 35 years.  They were looking forward to retirement 

10 together.  And, you know, when you're in pain all the time and 

11 you're hungry and -- and he's grouchy.  I can tell you it's 

12 been a major -- had a major impact on their relationship.  You 

13 stick together because that's what they do, but it's been a 

14 hard thing for them.   

15 The bottom is where you would award Nancy Nease the loss 

16 of consortium.  And when you get back there, one of you will 

17 be elected the foreperson, and that person will sign and date 

18 it.   

19 You know, I can't tell you how to fill in those blanks, 

20 but I can tell you when you get to the damages part, in these 

21 kinds of cases, the medical bills and the future needs that 

22 they have that we're able to show you with numbers, those are 

23 the smallest and they go to other people.  It's the other 

24 harms and losses, the real harms and losses of life that have 

25 significantly more value, exponentially more valuable, and 
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 1 this is why this is the exact kind of case that, again, 

 2 demands that you reach a significant verdict.   

 3 Again, this case sends the message that rule violators 

 4 will be held accountable here.  And if you let Ford have a 

 5 pass for this, as you're leaving today, you'll see the defense 

 6 lawyers in the parking lot or out in front of the courthouse 

 7 slapping each other on the back because they got away with it.   

 8 Don't let Ford get away with it.  It's exactly what 

 9 Ford -- it's exactly what Howard Nease told you on the stand.  

10 "I don't want them to get away with it so it will happen to 

11 somebody else."  Your verdict has consequences.   

12 Thank you very much. 

13 THE COURT:  All right, ladies and gentlemen.  Now

14 that the closings have concluded, I want to give you the final

15 closing instructions.

16 When you retire to the jury room, you should first select 

17 a person to serve as the foreperson of the jury.  The 

18 foreperson will preside over your deliberations and, to the 

19 extent necessary, will be your spokesperson here in court.   

20 All jurors must agree to reach a verdict.  Your verdict 

21 must be unanimous.  You must consult with each other and 

22 deliberate with the intention of reaching an agreement if you 

23 can do so without violence to your individual judgments.  

24 During your deliberations, do not hesitate to re-examine your 

25 own views or to change your opinion, but do not surrender your 

JA2007

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 309 of 634



286

 1 views or opinions just to reach a verdict.   

 2 As you've heard the lawyers discuss, we have a verdict 

 3 form prepared for you.  You should go through the questions on 

 4 the verdict form.  The foreperson should be responsible for 

 5 adding up the results.  Again, it has to be unanimous.  So 

 6 each question should be answered in turn, and follow the 

 7 directions on the form.   

 8 When you have reached a unanimous verdict, the foreperson 

 9 should fill it in, date it, and sign it.  That's on the last 

10 page.  And then let the court security officer know that 

11 you've reached a unanimous verdict.   

12 If at any point you want to take a break or recess for 

13 the day or otherwise, all you need to do is let us know.  If 

14 you need to communicate with me about anything, then send a 

15 note through the court security officer, but please don't 

16 indicate to me how you stand in terms of any vote or stand on 

17 the issues that you're going to have to decide.   

18 And I know it's already 5:00.  You folks have been 

19 fantastic to be here and pay attention all these number of 

20 days.  This trial has been a long trial.  So you've actually 

21 had to sort of work at our indulgence.  We've gotten to 

22 control the timing, but now the timing is yours to control.   

23 So it's 5:00 today.  Every person involved in this case, 

24 including the judge and the court staff, are willing to stay 

25 here as late as this jury wants to stay to deliberate.  So if 
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 1 you -- once you go back in, one of the things you should 

 2 decide to talk about is how long you want to deliberate.  

 3 We'll stay here as late as the jury feels necessary.  If at 

 4 any point, sooner or later this evening, you decide you want 

 5 to break for the day and come back tomorrow, that's entirely 

 6 your choice.   

 7 So you folks together will decide how you want to conduct 

 8 the deliberations and when you want to break.  Whether it's 

 9 recessing for a short while or recessing for the night, it's 

10 entirely up to you.  We will all be here at your direction.   

11 So with that, I'm going to allow you to go to the jury 

12 room.  You can start with selecting a foreperson and talk 

13 about what you want to do next.   

14 The exhibits that have been introduced into evidence will 

15 be brought back to you, along with the verdict form.  It will 

16 take a few minutes for us to gather up the exhibits, and we'll 

17 have to make room on the table.  There's quite a few exhibits.  

18 So be prepared to make some room for us.  But we'll bring 

19 those in and some pencils and paper and that sort of thing in 

20 just a few minutes.   

21 So with that, you may retire to the jury room and begin 

22 the process of deliberation.   

23 (Jury Out to Deliberate at 5:07 p.m.) 

24 THE COURT:  All right.  One minor thing, as you're

25 probably already pointing out on the verdict form, 9A is left
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 1 as a blank.  That's inappropriate.  We're striking that.  And

 2 so that A, past and future medical expense, blank line, is

 3 being removed from the verdict form.

 4 MR. COOKE:  Consortium is on there twice.

 5 MR. O'DELL:  The bottom one probably should be taken

 6 off and leave it for 10.

 7 THE COURT:  Yes.  All right.  Do you see that,

 8 Sandy?

 9 THE CLERK:  I'm on a different form.  Hold on a

10 second.

11 THE COURT:  I think we should leave 10 on and remove

12 it from the list under B.

13 MR. O'DELL:  Yes.

14 THE COURT:  It's a separate claim.

15 All right.  Is there anything else we need to take up 

16 before you -- I'd like a lawyer from each side to be up here 

17 to look at the exhibits, to make sure we're all satisfied with 

18 that.   

19 Subject to that, and any response from the jury, we stand 

20 in recess.   

21 (Recess from 5:08 p.m. to 5:17 p.m.) 

22 THE COURT:  All right.  The jury has indicated that

23 they want to go home for the night and come back tomorrow.  So

24 let's bring them out.

25 Tell them they can bring their belongings.  We're going 
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 1 to go home. 

 2 (Jury In) 

 3 THE COURT:  I don't even care if you sit.  I

 4 understand that you've decided that you'd prefer to come back

 5 tomorrow.  So that's what we'll do.

 6 I only have one question.  Do you want to start at 9:00?  

 7 Is that a good time for everybody?   

 8 RESPONSE:  Yes.

 9 THE COURT:  All right.  Then, remember, don't

10 investigate, don't discuss the case with anyone, and please

11 don't try to individually make up your minds.  You really

12 ought to all be discussing these things together and deciding

13 it together.  

14 With that, we'll see you back here at 9:00 tomorrow 

15 morning.  Have a good night. 

16 (Jury Out) 

17 THE COURT:  All right.  We'll adjourn until

18 9:00 a.m. tomorrow.

19 (Proceedings adjourned at 5:18 p.m.) 

20  

21  

22  

23  

24  

25  
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25 correct transcript from the record of proceedings in the 
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 1 Monday, March 30, 2015, at 9:05 a.m. in open court

 2 (Out of the presence of the jury) 

 3 THE COURT:  Good morning.

 4 RESPONSE:  Good morning, Your Honor.

 5 THE COURT:  All right.  Was there some exhibit

 6 matter we need to take up before we bring the jury out?

 7 MR. BIBB:  Yes, Your Honor.  Defendant would move

 8 into evidence Defendant's Exhibit 19A, and those are the

 9 photographs and charts that were used with Dr. MacLean on

10 Friday afternoon.  And I've shown them to Mr. Javins, and I

11 understand he has no objection to these.

12 THE COURT:  Is that correct?

13 MR. JAVINS:  That's correct.

14 THE COURT:  All right.  19A is admitted.

15 MR. COOKE:  Your Honor, also with Dr. Kebaish, I

16 don't recall whether we did this at the end of the day, so I

17 just want to make sure that we've moved Defendant's

18 Exhibits 289, 290, 292, 293, 294, 295.  And then I have not

19 submitted a transcript, which was Exhibit 297.

20 THE COURT:  All right.

21 THE CLERK:  I'm sorry.  Can he read those one more

22 time?

23 THE COURT:  Yeah.  Give us those numbers again, if

24 you would, Mr. Cooke.  I think that we did those, but if

25 you'll read those numbers off again, we'll double check.
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 1 MR. COOKE:  Yes, sir.  289, 290, 292, 293, 294, 295,

 2 and the transcript is 297.

 3 THE COURT:  All right.  Was there any objection to

 4 any of those?

 5 MR. O'DELL:  Your Honor, I'd have to look at them

 6 again; but if I didn't have an objection before, I don't have

 7 an objection now.

 8 THE CLERK:  They were admitted.

 9 THE COURT:  We're showing they were admitted.  And

10 then 297 is the transcript?

11 MR. COOKE:  Yes, sir.

12 THE COURT:  All right.  They will be admitted.

13 MR. COOKE:  I need to check Exhibit 291, which was

14 one of Dr. Kebaish's exhibits, but I do not think we moved for

15 its admission.  So I just want to check at a break and see

16 whether --

17 THE COURT:  Do we have it as being moved?

18 THE CLERK:  No.

19 THE COURT:  No.

20 MR. COOKE:  Thank you, Your Honor.

21 THE COURT:  All right.  Have you got your next

22 witness ready?

23 MR. COOKE:  Yes, sir.

24 THE COURT:  All right.  My clerk advised you that

25 Juror Dickson was ill, and her husband called this morning and
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 1 she's unable to attend.  So I'm excusing her from the balance

 2 of the trial.

 3 MR. JAVINS:  Since we're housekeeping, Your Honor -- 

 4 THE COURT:  Yes.

 5 MR. JAVINS:  -- Plaintiffs' Exhibits 102 and 103 are

 6 Phillip Moore and Jonathan Sprunger, which were read to the

 7 jury.

 8 THE COURT:  All right.  These are the transcripts of

 9 the testimony read?

10 MR. JAVINS:  Right.

11 THE COURT:  All right.  They'll be filed.

12 All right.  Let's bring the jury out.   

13 (Jury In)  

14 THE COURT:  All right.  Good morning, ladies and

15 gentlemen.

16 RESPONSE:  Good morning.

17 THE COURT:  As you may have noticed, fellow Juror

18 Dickson is not here this morning.  She's sick.  

19 RESPONSE:  Oh.

20 THE COURT:  And her husband called, and they're

21 having to take her to the doctor.  So I've excused her.  She

22 will not be returning to the trial.

23 With that, I think the defendant is ready to call its 

24 next witness. 

25 MR. COOKE:  We are, Your Honor.  The defendants call

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 5 of 295 PageID #: 6264

JA2018

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 320 of 634



6

 1 Mr. William Daily.

 2 THE COURT:  All right.  

 3 Good morning, Mr. Daily.  If you'll step right up here, 

 4 my clerk will administer the oath. 

 5 MR. DAILY:  Good morning.

 6 THE CLERK:  Good morning.  Please raise your right

 7 hand.

 8 WILLIAM F. DAILY, JR., DEFENDANT'S WITNESS, SWORN 

 9 THE COURT:  Whenever you're ready.

10 You might need to scoot just a little closer to the 

11 microphone. 

12 MR. COOKE:  Thank you, Your Honor.

13 DIRECT EXAMINATION 

14 BY MR. COOKE: 

15 Q. Sir, would you please state your name for the record.

16 A. William F. Daily, Jr.

17 Q. Mr. Daily, would you tell the ladies and gentlemen of the

18 jury where you're from.

19 A. I'm from Charleston, West Virginia.

20 Q. And are you retired?

21 A. Yes, sir.

22 Q. Okay.  And before you retired, Mr. Daily, where did you

23 work?

24 A. American Electric Power Company.

25 Q. And how many years were you at American Electric Power?
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 1 A. Twenty years.

 2 Q. And what did you do there?

 3 A. Lineman, first-responder.

 4 Q. So you were up on the high lines?

 5 A. Yes, sir.  I worked electrical distribution.

 6 Q. Okay.  I want to turn your attention to November 20th,

 7 2012.  Do you remember that day?

 8 A. Yes, sir.

 9 Q. Around 11:45, noon that day, do you remember where you

10 were?

11 A. Yes, sir.

12 Q. Can you tell the ladies and gentlemen of the jury where

13 you were?

14 A. Excuse me.  I was heading home.  I'd spent the night at

15 my girlfriend's house, and I was heading eastbound on

16 MacCorkle Avenue, which is Route 60.  I had just come through

17 the St. Albans city proper from a reduced speed limit to it

18 steps up to 50 miles an hour once you get outside of the

19 proper limit.

20 Q. Let me -- would it help if -- we've got some -- and the

21 jury has seen some images of Route 60 in that area.  Would it

22 be helpful for you to look at that?

23 A. I don't know that it would or not.

24 Q. Okay.  Let me -- just so the jury can follow your

25 testimony, let's put up Exhibit 32, please, Mr. Doyle.
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 1 Mr. Daily, this is an exhibit that the jury has already 

 2 seen. 

 3 A. Okay.

 4 Q. Do you recognize that area, sir?

 5 A. Yeah.  I know the area very well.

 6 Q. Okay.  And is that the area along Route 60 where you were

 7 driving on that late morning of November 20?

 8 A. Yes, sir.

 9 Q. Okay.  Can you describe -- well, I understand from your

10 deposition that you encountered a red pickup truck; is that

11 right?

12 A. Yes, sir, that is correct.

13 Q. Which lane were you traveling in?

14 A. I was in the slow lane.

15 Q. Okay.  Tell us what you saw.

16 A. I was up to speed, you know, just had, you know, got up

17 to speed, to cruising speed, and I noticed a red vehicle in

18 front of me that I knew was going slower than I was and if I

19 had maintained my speed, I would have run into the back of

20 him.

21 I also noticed that the vehicle was operating in an 

22 erratic manner, and my thought was it was either someone 

23 inebriated and/or under the influence -- or suffering from a 

24 sugar attack, which I have seen before.  It's very similar to 

25 someone who is inebriated. 
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 1 Q. When you observed the red truck and became concerned,

 2 what did you do?

 3 A. I moved to the passing lane to get away from him.  I may

 4 even have contemplated calling 911, which I have done before,

 5 because it concerned me that much.

 6 I moved to the left lane, passed the vehicle, and I 

 7 noticed an elderly driver, which more made me think it may be 

 8 sugar or something.   

 9 I'm trying to think what to do, you know, evade the 

10 vehicle, you know, stay out of his way, and just kind of like 

11 watched him in my rear view and going on about.  And then kind 

12 of like it was unbelievable.  This car shot right past me.  I 

13 mean, it just went past me and run off the road on the right 

14 side, you know, of the road, went off the road just like it 

15 was intended to, and run through Domino's parking lot, through 

16 their grass.   

17 And there's a little two-lane -- a little two-bay car 

18 wash there called Mousie's, just two bays, two small bays, 

19 with a brick building immediately on the other side.  And I 

20 seen this, and I seen the truck go through the first bay 

21 almost perfectly, and he smashed that brick wall.  I thought, 

22 oh, my gosh, you know, this is awful.  It was horrifying, 

23 actually.   

24 I immediately moved over to the right lane and was 

25 looking for a place to where I could turn around and go back 
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 1 to see if I could render any sort of assistance, you know, to 

 2 see if there was anything at all I could do.   

 3 It took me a while to find a place to turn around because 

 4 in that area, there is no direct cutoff that would take me 

 5 back around the alley.  So I went as far as I had to and I 

 6 turned around, and I think I may have stopped there and called 

 7 911 at that point.   

 8 Then I continued on around, and I was amazed to see that 

 9 there was emergency responders already there.  I don't know if 

10 someone else had seen it and called, you know, or if they just 

11 responded that fast to my call. 

12 I don't know if it was ambulance or just police officers.

13 So I came back around.  There was -- of course, it was pretty

14 busy.  You know, I seen the truck.  I talked to a couple of

15 people.  I really don't remember who.

16 I actually went up and looked in the truck and looked at 

17 the truck, and I did take a couple of pictures.  I wanted to 

18 show my girlfriend.  I wanted to, you know -- you know, God 

19 was on this guy's side, right?  It was -- you know, I'll never 

20 forget the feeling that went through my mind when I seen the 

21 crash.   

22 And so then I came back around, and I really don't 

23 remember who I talked to, but there was a police officer on 

24 the scene, and I talked to him, and he asked if I was willing 

25 to give an audio recording.  He had a little -- I think it was 
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 1 a little tape recorder, and I said sure.  And so I gave him an 

 2 account of what I seen.   

 3 I inquired as to -- you know, just being nosey, I guess, 

 4 what happened and how was the driver. 

 5 Q. Did you see Mr. Nease there at the scene?

 6 A. You know, I don't remember seeing -- if I did, I don't

 7 know who he was.

 8 Q. And did you talk -- you said if you talked to him, you

 9 don't know him.

10 A. If I talked to him, I didn't know it was him.

11 Q. Let's go back up on the roadway for a second, Mr. Daily.

12 When you were behind the red truck, were the brake lights

13 illuminated at any time?

14 A. I never seen any brake lights.

15 Q. And even though he was driving slower than you, you

16 didn't see any brake lights.

17 A. No, sir, I never seen any brake lights.

18 Q. So you then passed him, correct?

19 A. Yes.

20 Q. But you watched him in your rear view mirror?

21 A. Yes, sir.

22 Q. And then as he -- as he came up upon you, he got even

23 with you before he left the road?

24 A. I don't think he -- he wasn't, like, even with me and

25 then left the road.  He was leaving the road as I was going --
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 1 as I was heading straight, he was -- he didn't come up even

 2 and then veer off.  He was veering off and even to me.  While

 3 he was over in the grass, he was even to me.  

 4 Q. Okay.  So you weren't going -- you were at the same

 5 level, but you weren't parallel because he was headed off into

 6 the grass and through the Domino's and through the car wash.

 7 A. Right.

 8 Q. And did you watch -- did you watch him through that whole

 9 time period?

10 A. Yes, I watched it.  I seen it.

11 Q. Did you -- did you notice on at least the driver's side

12 of his vehicle whether the taillight lit up as if the brakes

13 were being applied?

14 A. I don't recall seeing any lights whatsoever.

15 Q. Okay.  And then after you came back to the car wash,

16 after you made the loop around, did you notice any marks on

17 the concrete or that appeared to be braking tire marks?

18 A. I didn't see anything that looked like braking marks, but

19 I do think I seen where the tire marks came off the grass onto

20 the pavement just before.

21 Q. The jury has seen -- there's some yellow curbs that have

22 some black marks on it.  Is that what you're talking about?

23 A. Yes, sir.

24 MR. COOKE:  Okay.  Okay.  I don't believe I have any

25 further questions for you.  I thank you for coming.  And
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 1 please answer counsel's questions.

 2 THE COURT:  All right.  Cross-examination?

 3 MR. O'DELL:  Yes, Your Honor.  Thank you.

 4 CROSS EXAMINATION 

 5 BY MR. O'DELL: 

 6 Q. Good morning, Mr. Daily.  How are you?

 7 A. Good morning, sir.  Thank you.

 8 Q. At the scene, Mr. Daily, you were aware that Mr. Nease

 9 had made a statement that the accelerator stuck; true?

10 A. That he what?

11 Q. You were aware that Mr. Nease had made a statement that

12 the accelerator had stuck.

13 A. I don't know who made the statement, but I had heard that

14 someone said that they believed the accelerator had stuck,

15 yes, I do remember hearing that.

16 Q. And you believe -- do you recall specifically that you

17 had heard Mr. Nease had told them that the accelerator stuck?

18 A. I don't know Mr. Nease.  I didn't know I talked to him.

19 If I did, I assumed whoever was driving that vehicle was on

20 their way to the emergency room.

21 Q. If we -- do you remember if you told in your deposition

22 that you recall someone saying that Mr. Nease had stated or

23 made a statement that the accelerator had stuck?

24 A. I said I don't know -- I don't remember who said it.  I

25 do remember someone saying the accelerator stuck.
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 1 Q. Okay.  I'm going to go to page 14 of your deposition.

 2 A. Okay.

 3 Q. Rich, can you pull that up?

 4 It says Question:  What do you recall discussing with 

 5 this other person that you talked with?   

 6 Answer:  I asked about his well-being.  I was sure that I 

 7 was going to find a gruesome scene, and I was just totally 

 8 surprised.  He was out of the vehicle, and I don't recall 

 9 seeing the driver.  I don't know where he was at.  And I did 

10 talk with someone, and I was asking what happened, and I 

11 heard -- and I don't know whether it was from him or from a 

12 police officer, but I had heard that he stated that -- or he 

13 made a statement that his accelerator stuck.   

14 Do you see that? 

15 A. Yes, I see it.

16 Q. Does that refresh your recollection?

17 A. I don't know who he was.  I suppose that's what it meant,

18 yeah.

19 Q. Officer Dent was in here, and the police report, which is

20 Exhibit 22, indicates that another officer, Officer Perry,

21 both witnessed that the accelerator was stuck to the floor.

22 Did you see the accelerator stuck to the floor when you 

23 looked inside the vehicle? 

24 A. No, sir, I didn't look at nothing like that.

25 Q. So when you got back to the scene, was Mr. Nease out of

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 14 of 295 PageID #: 6273

JA2027

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 329 of 634



Daily - Cross

15

 1 the car?

 2 A. That's what I said, sir; if he was, I don't know it.

 3 Q. Was he still wearing his seat belt?

 4 A. Was I?

 5 Q. Was Mr. Nease still wearing his seat belt?

 6 A. Sir, I don't know Mr. Nease.

 7 Q. Do you recall giving a statement to the police officer on

 8 the day of the crash that Mr. Nease -- you went up and checked

 9 and Mr. Nease was still wearing his seat belt?

10 A. I may have said I went to see if there was someone in the

11 vehicle.

12 Q. Could -- Rich, could you pull up Exhibit Number 108?  Oh,

13 I'm sorry.  104.

14 THE COURT:  Mr. Daily, get closer to the microphone.

15 There you go.

16 BY MR. O'DELL: 

17 Q. You can have a chance to look over your statement if

18 you'd like.

19 Do you see there's a question that says:   

20 Okay.  All right.  Um, is there anything else you want to 

21 add to your statement?   

22 And your answer is:  No.  I'm glad he was -- had his seat 

23 belt, um, his air bags.  And after I examined him to see if he 

24 was -- had any life-threatening injuries, I didn't detect any 

25 alcohol and I didn't think that he was under the influence.   
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 1 Do you see that? 

 2 A. Yes, sir, I do.

 3 Q. You have told this jury that you don't recall seeing the

 4 driver at all; and in this statement to the police officer on

 5 the day of the crash, you indicated that you actually examined

 6 Mr. Nease, did you not?

 7 A. That's what it looks like, that I examined him.  And, you

 8 know, I would take what I said that day to heart because, you

 9 know, this was a long time ago and it was traumatic.  And if

10 that's what I said, then that's what I said.  But, you know, I

11 just don't -- I actually don't remember.

12 I remember looking in the vehicle, and I don't 

13 remember -- if I said that, then that's what it was, but I 

14 don't remember that.  I don't know why. 

15 Q. And you don't remember any of that when you gave your

16 deposition on June 24, 2014 either, correct?

17 MR. COOKE:  Objection.  That's misleading.

18 THE COURT:  Overruled.

19 BY MR. O'DELL: 

20 Q. Do you recall that you didn't recall any of that when you

21 had your deposition taken on June 24th of 2014, almost twelve

22 months ago -- ten months ago?

23 A. I don't remember any of that.

24 Q. If we go to the bottom of page 17, I'll read the question

25 for you:
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 1 And I understand that -- and I just wanted to make sure, 

 2 did you see anything in that statement that the police 

 3 recorded that you felt is incorrect?   

 4 And your answer:  Sir, I honestly don't recall talking to 

 5 the driver and knowing that he was wearing a seat belt.  I 

 6 just don't recall that. 

 7 A. That's what I said.

 8 Q. Now, you testified a second ago, Mr. Daily, that you were

 9 in the slow lane -- 

10 A. Yes, sir.

11 Q. -- when you first saw Mr. Nease?

12 A. Yes, sir.

13 Q. And did you on the day of the crash indicate that you

14 were in the slow -- the fast lane when you first saw Mr.

15 Nease?

16 A. I don't know.

17 Q. Rich, if we could go back to statement 104.

18 You did testify you were in the slow lane when you first 

19 saw him today, correct? 

20 A. Yes, I believe I was.

21 Q. Okay.  And so I'm looking at your statement.  At the

22 beginning at the top it says:  

23 Okay.  I was traveling eastbound on Route 60.  I saw this 

24 red, this new little pickup truck in front of me, and he was 

25 going slow, and I thought -- he was in the slow lane and I was 
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 1 in the passing lane.   

 2 Do you see that? 

 3 A. Yes.

 4 Q. Does that refresh your recollection from the day of the

 5 crash, that you were in the fast lane and not the slow lane?

 6 A. I may have moved to the passing lane.  I wish that you

 7 would just use the statement I gave to the police officer that

 8 day because that would be more accurate than three or four

 9 years ago.

10 Q. This is the statement you gave to the police officer that

11 day.  It was transcribed.  This is what you actually said to

12 the police officer on the day of the crash.

13 A. Okay.  I may have been in the slow lane and moved to the

14 fast lane is what I meant.

15 Q. You at no time told the police officer that you never saw

16 brake lights; is that true?

17 A. I don't recall if I told him I saw brake lights or not.

18 Q. It doesn't appear in the police report or it doesn't

19 appear in your statement, correct?

20 A. I don't know.

21 Q. Now, before you passed Mr. Nease on Route 60, you don't

22 recall any brake lights, correct?

23 A. No, sir, I do not.

24 Q. Is it possible that's another detail you've just

25 forgotten or maybe gotten wrong?
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 1 A. I suppose it could be possible.

 2 Q. And once you passed Mr. Nease, he never did pass you

 3 again, did he?

 4 A. No.

 5 Q. Did you tell the jury that he flew around you just a

 6 moment ago?

 7 A. That he flew past me.

 8 Q. Past you like he passed you again on Route 60?

 9 A. No.  I was traveling and he went past off to the -- I was

10 going this way and he went this way, off on an angle, cut

11 through the grass and run through the car wash.  (Indicating)

12 Q. In your deposition you actually drew where you were and

13 Mr. Nease was when he left the roadway, correct?  Do you

14 recall doing that?

15 A. As best I could recollect, yeah.

16 Q. Can we call up Plaintiffs' Exhibit 106?  

17 And can you see that, Mr. Daily? 

18 A. Uh-huh.

19 Q. The "D", that's for "Daily."  That's you, correct?

20 A. Yes, sir.

21 Q. And then the "N" is for "Nease," correct?

22 A. Yes.

23 Q. And that shows Mr. Nease exiting Route 60 before he got

24 to you, correct?

25 A. Yes.
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 1 Q. And you would agree with me, Mr. Daily, that where he

 2 exited, it would have been impossible for you to see brake

 3 lights out your rear view mirror if he exited when he's still

 4 behind you somewhat.

 5 A. Yeah, I agree with that.  He was behind me.

 6 Q. And you were viewing this through your rear view mirror,

 7 correct?

 8 A. Yes, until I seen him, you know, until I seen him -- I

 9 seen him go through the grass at Domino's.

10 Q. And I believe, Mr. Daily, you were going about 50 miles

11 an hour when you saw Mr. Nease come up on your rear end pretty

12 fast?

13 A. Yes, sir.

14 Q. So it's fair to say that Mr. Nease was going faster than

15 50 when he left the roadway?

16 A. That's what I would think.  I thought it odd that he was

17 going slow and then he speeded up.

18 Q. Well, you know that you were doing 50, maybe even 51.

19 A. I know I was doing 50, 51.  I always do the speed limit

20 through there.

21 Q. And this truck was coming up on you pretty fast from

22 behind, correct?

23 A. It had to be.

24 Q. And so if Ford has hired an opinion witness to come in

25 here and say that Mr. Nease was doing somewhere between 26 and
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 1 33 when he left the road, that would be impossible, wouldn't

 2 it?

 3 A. Not unless he slowed down after he got off the hard road,

 4 got in the soft mud and slowed the vehicle down.

 5 Q. Unless he was braking pretty darn hard?

 6 A. Or if he was braking or turned the engine off.  I mean, I

 7 would have done something.

 8 Q. Did you see Mr. Nease's car go airborne?

 9 A. No, I did not.

10 Q. Did you see it plow through mulch like a snowplow?

11 A. I didn't observe that.  It happened very quick.  I seen

12 him come across, split Mousie's Car Wash, and smack the wall

13 in a matter of seconds.  That's what I seen.  I didn't see no

14 slow motion details.  I couldn't tell you nothing about that.

15 Q. There was an eyewitness at the car wash, Mr. Kemplin, who

16 came in here and testified.  And he testified that after he

17 heard pop, the truck hitting the curb for the first time, he

18 basically was able to hear a roar of the engine that was

19 steady and stayed steady all the way until it went by him and

20 hit the wall.

21 Did you hear a roar of the engine like that? 

22 A. No.

23 Q. A person at the car wash would have been in a much better

24 position -- it was outside -- would have been in a much better

25 position to hear that, would he not?

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 21 of 295 PageID #: 6280

JA2034

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 336 of 634



Daily - Cross

22

 1 A. Certainly.

 2 Q. Now, when Mr. Nease's truck was coming up on your rear,

 3 he was driving straight as an arrow, wasn't he?

 4 A. I never observed him driving straight as an arrow except

 5 when he -- when he was coming up, he wasn't, like, coming up

 6 in that lane and coming up.  When I saw him, he was driving

 7 straight, yeah, but it was off to an angle.

 8 Q. He was coming up straight on Route 60, driving straight,

 9 and then he veered off.

10 A. When I saw him on Route 60, the vehicle was operating in

11 an erratic manner.  Once I got in front of him and I looked in

12 the mirror a couple of times, the next thing I seen was he was

13 coming straight, yes, but it was off of Route 60 in a straight

14 line, almost perfect, split Mousie's -- that car bay wash is

15 like maybe 12 or 14 feet wide.  It would be difficult for me

16 to hit it moving at a high rate of speed, trying to.

17 Q. Pretty good piece of driving?

18 A. Yeah.

19 Q. Did you testify that once Mr. Nease was behind you and

20 you saw his truck speed up and come up on your rear end pretty

21 fast, that he was driving straight -- I believe he was driving

22 straight.

23 A. Yes.

24 Q. Did you tell the police officer when you first saw the

25 red truck that you thought there could be something wrong with
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 1 the truck or he was distracted or maybe he was having some --

 2 that he was drunk or he was having some medical condition?

 3 A. Yes, I did.

 4 Q. So there's other alternatives than there was something

 5 wrong with the truck and he was distracted.

 6 A. And you're asking me.  I don't know.

 7 Q. Okay.  That's alternatives you gave to the police officer

 8 that day, correct?

 9 A. Yeah, I said that.  To me, you know, I drive a lot, a

10 whole lot, and I've seen a whole lot, and I've seen impaired

11 drivers.  And, yeah, a lot of things can go wrong.  I think I

12 remember glancing at him when I passed and seen an elderly

13 gentleman.  And instead of thinking my first thought, it was

14 someone impaired in the early morning, that it may be, you

15 know, a sugar attack or something.  

16 And I was actually contemplating doing something about 

17 it, and then this happened that quick.  I probably would have 

18 called 911. 

19 Q. Did you see Mr. Nease's truck strike the car wash bay?

20 A. No, I didn't see it strike the car wash bay.  I seen it

21 smack the brick wall on the other side.

22 Q. You did see it split the car wash bay perfectly.

23 A. Yes.

24 Q. Can we pull Picture 106 up one more time?

25 Can you see in this picture where you stopped and turned 
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 1 around? 

 2 A. No.  No.

 3 Q. And you say the emergency responders beat you there,

 4 correct?

 5 A. They were there when I got there.  I was -- yeah, I was

 6 really impressed.

 7 Q. And do you believe it may have taken you five or six

 8 minutes to get back?

 9 A. Yeah.

10 Q. It seems like a long time if you just saw a crash to be

11 able to get back to the scene in five or six minutes.

12 A. I had to stop and call 911.

13 Q. How long did that take?

14 A. Not very long, but I slowed down trying to -- I may have

15 even tried to turn and seen that I couldn't get through.  I

16 mean, I don't remember it.  It was a long time ago, but, yeah,

17 I was a little frustrated that I couldn't get back as quick as

18 I wanted to.

19 Q. When you got to the scene, did you see burnt rubber

20 behind the tires?

21 A. I didn't notice nothing like that.

22 Q. You did not see his truck get knocked counterclockwise

23 when it hit the car wash bay.

24 A. No.

25 Q. Did you see his tires pop?  Were you able to notice that
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 1 his tires were deflated when it hit curbs and --

 2 A. I didn't notice nothing like that, no.

 3 Q. Mr. Kemplin came in and testified that when he saw the

 4 truck, it was kind of what I think he called a road-walk is I

 5 think what he called it.  It was just -- did you see that?

 6 A. No, I didn't.

 7 Q. Mr. Daily, you've also owned a bunch of Ford Rangers?

 8 A. Yes.

 9 Q. The gas pedal on your Ford Rangers, they work kind of the

10 same as gas pedals and brake pedals in other vehicles?

11 A. Yes.

12 Q. Have you ever gotten any letters from Ford warning you

13 that your throttle --

14 MR. COOKE:  Objection, Your Honor.

15 THE COURT:  On what basis?

16 MR. COOKE:  There's no warnings defect in this case.

17 THE COURT:  Overruled.

18 BY MR. O'DELL: 

19 Q. Have you ever gotten any warning letters from Ford Motor

20 Company that your throttle could get stuck?

21 A. None that I would recall, no.

22 Q. And tell me, Mr. Daily, if there's a runaway car and

23 someone can't control it, what's the worst thing you can

24 imagine happening?

25 A. The worst thing happening?
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 1 Q. What's the worst thing you can imagine happening?

 2 A. With a runaway car?

 3 Q. Yes, sir.

 4 A. Striking a load of mom and dad and children coming back

 5 from church.

 6 Q. Pretty scary situation, wouldn't you think?

 7 A. Yes, and it was that morning also.

 8 Q. Something you'll make sure you want to protect against if

 9 you possibly can.

10 A. Exactly.

11 MR. O'DELL:  That's all I have.  Thank you very

12 much.

13 THE COURT:  All right.  Any redirect?

14 MR. COOKE:  Very briefly, Your Honor.

15 REDIRECT EXAMINATION 

16 BY MR. COOKE: 

17 Q. Mr. Daily, in the Ford Rangers that you've driven, when

18 you've stepped on the accelerator, would the vehicle go?

19 A. Yes, sir.

20 Q. And when you stepped on the brake, would the vehicle

21 stop?

22 A. Always.

23 Q. Did you ever have any problems with your Ford Rangers?

24 A. Never.

25 Q. Okay.  When we sat down and took your deposition a year
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 1 and a half or so after the accident, we went over the police

 2 statement, didn't we?

 3 A. We went what?

 4 Q. We went over the police statement.

 5 A. Yes.

 6 Q. But the police had never given you that statement, had

 7 they, after they took it?

 8 A. I've never seen it.

 9 Q. The first time you saw it was at your deposition, right?

10 A. Yes, sir.

11 Q. And you told us, didn't you, that you read through it and

12 read through a comment about the seat belt, and you told us

13 that, you know, "I don't remember actually -- I don't recall

14 that; but if I said it, that's what I said," right?

15 A. Yes, sir, I do, and I'm still confused.  I mean, I seen

16 it written down and I still don't remember.  I remember going

17 up to the truck, and I don't remember the man being in there.

18 Q. But you -- 

19 A. I think I remember I went with the intentions of trying

20 to render aid if I could.  But I seen it there in black and

21 white.  So if that's what I said, then I, you know, maybe I

22 did.  It's been a long time ago.

23 Q. And you told us that a year ago, right?

24 A. Yes, sir.

25 Q. Okay.  And you can only testify today as to what you
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 1 recall, right?

 2 A. Yes, sir.

 3 Q. Okay.  And nobody gave you the statement of the police

 4 officer before you came in here --

 5 A. I never seen it.

 6 MR. COOKE:  Okay.  Thank you very much for your

 7 testimony.

 8 THE WITNESS:  Yes, sir.

 9 MR. O'DELL:  Your Honor, the only thing I would do,

10 I'd like to move Mr. Daily's statement in, 104, and I'd also

11 like to move in the picture from his deposition, Plaintiffs'

12 106.

13 THE COURT:  Any objection?

14 MR. COOKE:  The statement is hearsay, Your Honor.

15 He's testified under oath here.

16 THE COURT:  I agree.  I deny admission of the

17 statement.

18 What about the picture? 

19 MR. COOKE:  The picture is fine, Your Honor.  No

20 objection.

21 THE COURT:  All right.  And that is Exhibit --

22 MR. O'DELL:  The picture is Plaintiffs' 106.

23 THE COURT:  106 is admitted.  The other is denied.

24 MR. O'DELL:  No further questions, Your Honor.

25 THE COURT:  All right.  Mr. Daily, thank you.
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 1 THE WITNESS:  Thank you, sir.  You have a good day.

 2 THE COURT:  You too.

 3 Call your next witness. 

 4 MR. BIBB:  Thank you, Your Honor.  The defense calls

 5 Mr. Karl Stopschinski to the stand.

 6 THE COURT:  All right.

 7 MR. HEISKELL:  Your Honor, may we approach for a

 8 moment?

 9 THE COURT:  Yes, you may.

10 (Bench conference on the record with counsel) 

11 MR. HEISKELL:  Your Honor, we believe the defendant

12 expects to get into two subject areas with Mr. Stopschinski

13 which were covered in his report.  One --

14 THE COURT:  Which were what?

15 MR. HEISKELL:  Covered.  One, we have no problem

16 with his reconstruction of the accident.  The one we have

17 trouble with is redundant and cumulative of what Mr. MacLean

18 testified to on Friday afternoon, which has to do with what he

19 found on the inspection of the cable, the design of the cable,

20 and the cycle testing of the cable.

21 Mr. MacLean covered that thoroughly, and there's no -- 

22 there's no basis for repeating that through another witness.  

23 That is piling on and it's cumulative, and hence we move 

24 in limine to keep him from getting into that area. 

25 THE COURT:  Did he do a separate inspection of the
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 1 cable?

 2 MR. BIBB:  He inspected the cable.  In fact, Carr

 3 Engineering inspected the vehicle twice, Your Honor.  I don't

 4 expect -- in fact, I spent a lot of time last night trying to

 5 eliminate as much duplication as possible because I don't

 6 think this jury needs to hear it a second time.

 7 We do not intend to talk about the cycle testing other 

 8 than to say they ran the cycle testing that Dr. MacLean talked 

 9 about, just to get that foundation, but he's not going to go 

10 through the cycle testing, in fact may not even address that.  

11 That was right at the end of the exam, and we may just skip 

12 that depending on how long it goes.   

13 As far as his vehicle inspection, I think he's entitled 

14 to talk about his vehicle inspection for a couple of reasons.  

15 One, it ties into the reconstruction that we need to have his 

16 vehicle inspection; and then number two, with respect to his 

17 testing of the vehicle, of an exemplar vehicle and comparison 

18 there, to make sure it's the same as the subject vehicle.   

19 But I understand Mr. Heiskell's concerns, and it's my 

20 concern too, Your Honor.  I don't want to be cumulative or 

21 duplicative of the testimony given on Friday. 

22 THE COURT:  All right.  So, first, it sounds like

23 his testimony about the cycle testing would be very limited.

24 I think the rest of it is fair enough.

25 MR. HEISKELL:  And in terms of piling on Mr. Sero's
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 1 testing, the cycle testing and the lack of testing Mr. Sero

 2 did has already been covered, and I don't think he should be 

 3 allowed to repeat that.

 4 THE COURT:  Okay.  I agree to an extent, but I don't

 5 know what this witness is going to say.  So there may be other

 6 aspects of Mr. Sero's examination, testing, or opinions that

 7 he's entitled to comment on.  So I deny that at least at this

 8 point, okay?

 9 MR. HEISKELL:  Thank you, Your Honor.

10 MR. BIBB:  Thank you, Your Honor.

11 (End of bench conference) 

12 THE COURT:  All right, sir.  If you'll step up here,

13 my clerk is going to administer the oath and then you may take

14 the witness stand.

15 THE CLERK:  Please raise your right hand.

16 KARL STOPSCHINSKI, DEFENDANT'S WITNESS, SWORN 

17 MR. BIBB:  May I proceed, Your Honor?

18 THE COURT:  You may.

19 DIRECT EXAMINATION 

20 BY MR. BIBB: 

21 Q. Mr. Stopschinski, good morning.

22 A. Good morning.

23 Q. And you're doing real well so far, but we do have a

24 little trouble sometimes with the microphones.  So if we

25 admonish you about the mics, trust me, we're not picking on
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 1 you.  I think we've done it with every witness.

 2 Could you tell the jury who you are, sir? 

 3 A. Hi.  My name is Karl Erris Stopschinski.  The spelling is

 4 E-r-r-i-s on the middle name.  And the last name is

 5 S-t-o-p-s-c-h-i-n-s-k-i.  I'm a consulting engineer from

 6 Houston, Texas.

 7 Q. Now, first of all, Mr. Stopschinski, before we get into

 8 your conclusions that you've reached in this case, we need to

 9 talk a little bit about your background.  

10 Tell me a little bit about where you went to college. 

11 A. I went to Baylor University in Waco, Texas, where I

12 received a bachelors of science degree in electrical

13 engineering.  That was in 1988.

14 Q. And, Mr. Stopschinski, when you were in engineering

15 school at Baylor, did you take some courses and do coursework

16 that would be related to the work that you've done in this

17 case?

18 A. Yes, I did.

19 Q. Could you tell us a little bit about that?

20 A. Well, along with the electrical engineering courses, I

21 took courses related to general engineering, general physics,

22 and also courses specifically related to mechanical

23 engineering, such as statics, dynamics, and mechanics, which

24 has to do with the combination of those particular studies,

25 statics and dynamics.
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 1 Q. All right.  And the dynamics, is that a type of mechanics

 2 that deals with forces and bodies in motion?

 3 A. That's correct.  It helps you analyze bodies, massive

 4 bodies, and how forces interact with those bodies.

 5 Q. And have you applied those principles to this case?

 6 A. Yes, I have.

 7 Q. Now, after you got out of -- what year did you graduate

 8 from Baylor again?

 9 A. It was in 1988.

10 Q. And where did you go to work then?

11 A. Pretty much right away I went to work at Carr

12 Engineering, which is the company I'm employed with now.

13 Q. All right.  We hear a lot about cars and trucks.  This

14 "car" is spelled how?

15 A. Carr Engineering, the company that I'm employed by, is

16 spelled C-a-r-r.  The owner and principal of the company, his

17 name is Mr. Lee Carr, and he started that company.

18 Q. Now, tell us the sorts of work that Carr Engineering

19 does, the consulting work.

20 A. Carr Engineering is a consulting engineering company

21 mainly involved in the investigation of automobile crashes.

22 We're involved in accident reconstruction, so analyzing the

23 crashes.  And we're also involved in testing of motor

24 vehicles, along with testing of components, usually from motor

25 vehicles, but they can be from other mechanical systems as
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 1 well.

 2 Q. And do you have -- what sort of facilities do you have in

 3 Houston at the offices of Carr Engineering?

 4 A. The facilities, we have one office that's in Houston.  We

 5 have 23 employees.  The office we have has three different

 6 buildings.  We have our main office building, and then we have

 7 two separate facilities that house specialized equipment.  

 8 For example, one of the buildings, we have equipment that 

 9 allows us to make special measurements on vehicles.  We can 

10 actually measure the center of gravity or center of mass of a 

11 vehicle.  We do that through a suspension system.   

12 We also have in that facility the ability or the 

13 equipment to instrument vehicles for testing, along with video 

14 cameras that we can install on vehicles for monitoring 

15 different parts of the system.   

16 That equipment is something I used in this matter.  I'll 

17 be showing some testing that I did with an exemplar vehicle 

18 that we instrumented and installed video -- and we also 

19 installed video cameras. 

20 Q. Do you also have surveying equipment that you would have

21 used in this case?

22 A. We did.  We use -- we have survey equipment.  We use that

23 out at the scene to pick up the three-dimensional survey of

24 the scene.

25 Q. And I understand also -- and the jurors may have seen on
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 1 television sometimes what's called a sled test which

 2 replicates the motion of bodies, dummies in vehicles.  You all

 3 have your own High-G sled there?

 4 A. We do.  We have a separate building that houses a High-G

 5 sled.  That's on a track about as long as this courtroom, and

 6 what it does is it allows us to simulate crash forces, and we

 7 can put different bodies, different materials, different

 8 components or systems on there and see how they respond to the

 9 forces of a crash.

10 Q. So, Mr. Stopschinski, for the last 26, 27 years, have you

11 been involved in investigating motor vehicle crashes?

12 A. Yes, I have.

13 Q. And have you also investigated claims of unintended

14 acceleration before?

15 A. Yes, I have.  In fact, during the entire time since 1988,

16 I've been involved in investigating claims of unintended

17 acceleration.

18 Q. Okay.  And have you done vehicle crash inspections over

19 that past 26-year period?

20 A. Yes.  That's part of my normal duties, day-to-day duties,

21 is inspecting crashed vehicles.

22 Q. And have you kept abreast of the current scientific and

23 technical literature?

24 A. Yes.

25 Q. And are you a member of the Society of Automotive
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 1 Engineers?

 2 A. Yes, I am.  SAE, yes.

 3 Q. And is that the leading organization for automotive and

 4 aerospace engineers in the world?

 5 A. It is.  The SAE or Society of Automotive Engineers is a

 6 group that helps to maintain the current state of the art and

 7 it provides an avenue for engineers to have access to current

 8 standards, current material.

 9 Q. And have you continued your education, for example,

10 taking reconstruction courses?

11 A. Yes, I have.

12 Q. Have you taken them from Northwestern University?

13 A. Yes, I have.

14 Q. Have you taken courses in doing computerized evaluations

15 of motor vehicle crashes?  Have you taken those sorts of

16 courses?

17 A. Yes.

18 Q. And are you a certified crash data recorder retrieval

19 specialist?

20 A. Yeah.  Analyst they call that.  Yes, I am.

21 Q. Analyst.  You mentioned you're a member of SAE.  Are you

22 a registered professional engineer?

23 A. Yes, I am.  I'm a registered professional engineer in the

24 State of Texas.

25 Q. Okay.  And are you a member of the National Society of
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 1 Professional Engineers?

 2 A. Yes.

 3 Q. And of the Texas Society of Professional Engineers?

 4 A. Yes, I am.

 5 Q. And I take it you've probably testified in court before;

 6 is that correct?

 7 A. Yes, I have.

 8 Q. Now, is your hourly rate that Carr Engineering charges

 9 for your time and services $325?

10 A. Three hundred and twenty-five dollars an hour, yes.

11 Q. And the jury is going to soon hear about the work that

12 you've done in this case; and over that time period, have you

13 inspected the vehicle?

14 A. I did.  Carr Engineering inspected the vehicle one time

15 without me there, and I inspected the vehicle one time.  That

16 was back in May of last year.

17 Q. And have you gone to the scene?

18 A. I have, yes.

19 Q. And surveyed the scene?

20 A. Yes.

21 Q. Did you acquire an exemplar 2001 Ford Ranger for this

22 case?

23 A. Yes, we purchased one.

24 Q. Did you go out and rent a racetrack to run testing on the

25 exemplar Ford Ranger?
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 1 A. Yes.

 2 Q. And did you, in fact, do a number of tests at various

 3 speeds and throttle openings and braking on that exemplar

 4 vehicle?

 5 A. Yes, various combinations of those inputs.  Yes.

 6 Q. And do you have an estimate as to how much the time and

 7 expense that Carr Engineering, for your time, for the other

 8 associates that may have been involved in it, for acquiring

 9 the vehicle, the test equipment, the racetrack, everything

10 like that has totaled?  What total would it be?

11 A. Well, time-wise, there have been several hundred hours

12 involving my time, other engineers that were supporting me in

13 this project, as well as technicians who were involved in

14 instrumenting vehicles, getting them ready for testing, that

15 sort of thing.

16 I don't know a number of hours, but I think it would be 

17 over 300 hours total.  The total cost was over $200,000.  

18 Q. Now, Mr. Stopschinski, did you furnish us with a copy of

19 your current curriculum vitae?

20 A. Yes.

21 MR. BIBB:  And, Your Honor, we would move the

22 admission of Mr. Stopschinski's curriculum vitae, which has

23 been previously marked as Defendant's Exhibit Number 164.

24 THE COURT:  Any objection?

25 MR. HEISKELL:  No objection, Your Honor.
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 1 THE COURT:  It's admitted.

 2 MR. BIBB:  And, Your Honor, we would tender

 3 Mr. Stopschinski as an expert in the fields of engineering,

 4 accident reconstruction, and vehicle performance.

 5 THE COURT:  All right.  I'm satisfied.  The

 6 plaintiff can cross-examine him about his qualifications.

 7 MR. BIBB:  Thank you, Your Honor.

 8 BY MR. BIBB: 

 9 Q. Now, in addition to the work in this case,

10 Mr. Stopschinski, did you have an opportunity to review a

11 number of Ford documents that were produced in this case?

12 A. I did.  There were several produced.

13 Q. And did Ford produce a number of engineering

14 specifications and drawings in this case?

15 A. Yes, I believe so.

16 Q. And we're going to come to it a little later, but did

17 they produce copies of their files showing certification to

18 various Federal Motor Vehicle Safety Standards?

19 A. I believe so, yes.

20 Q. And in just getting the background information on this

21 vehicle, did you also acquire a warranty booklet for the 2001

22 Ford Ranger?

23 A. Yes, sir.

24 Q. And is this a copy of the warranty booklet which has

25 previously marked as Exhibit 235.4?
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 1 A. It appears to be, yes.

 2 MR. BIBB:  Your Honor, we'd move the admission of

 3 the Ford warranty facts booklet for the 2001 Ford Ranger as

 4 Defendant's Exhibit Number 235.4.

 5 THE COURT:  Any objection?

 6 MR. HEISKELL:  Your Honor, insofar as there's no

 7 express warranty claim in this case, we object on the grounds

 8 of lack of relevance.

 9 MR. BIBB:  Your Honor, there still is an implied

10 warranty claim, and I think that this manual will speak

11 directly to the need to have it in the record here, Your

12 Honor.

13 THE COURT:  All right.  I overrule the objection.

14 It's admitted.

15 MR. BIBB:  Thank you, Your Honor.

16 BY MR. BIBB: 

17 Q. Now, Mr. Stopschinski, let us -- did you also review

18 depositions taken in this case?

19 A. Yes, I did.

20 Q. And not only depositions of Mr. Kemplin and Mr. Daily,

21 who we just heard from, did you read the depositions of the

22 police officers?

23 A. Yes, I did.

24 Q. And did you -- have you reviewed the depositions of,

25 like, Mr. Sero and some of the other experts in this case?
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 1 A. I have.  I read depositions of the experts in this

 2 matter, yes.

 3 Q. And did you use all of that information to help you reach

 4 the conclusions that you've reached in this case?

 5 A. Yes.  That was the point, was to try to gather as much

 6 information as possible.

 7 Q. All right.  Now, let's talk a little bit about what

 8 Mr. Stopschinski has done to investigate the crash.  You

 9 mentioned earlier that you've inspected the vehicle; is that

10 correct?

11 A. Yes, I have.

12 Q. And that was on May the 7th, 2014?

13 A. Correct.

14 Q. And at that time did you photograph and videotape the

15 operation of the vehicle?

16 A. Yes.  We made photographs of the vehicle, took

17 photographs of the vehicle, and also made measurements of the

18 vehicle and conducted an analysis of the throttle system.

19 Q. And did you set up and scan the vehicle?

20 A. Yeah.  The scanning was conducted at both inspections.

21 There was an inspection in March and in May of last year, and

22 we used a device called a 3-D laser scanner, which allows me

23 to collect three-dimensional data that I can use for

24 measurements.

25 Q. Now, you also mentioned earlier that you'd been to the
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 1 scene or the site where the crash occurred.  Did you do that

 2 on May the 7th while you were there?

 3 A. Yes, I did.

 4 Q. Had some of your associates also been to the scene back

 5 in March?

 6 A. That's correct.

 7 Q. Again, this would be roughly -- what? -- a year and a

 8 half, give or take, after the crash?

 9 A. That's about right, yeah.

10 Q. And have you reviewed the police report?

11 A. I did, yes.

12 Q. Did you incorporate information from the police report in

13 your investigation?

14 A. Yes.

15 Q. And did you analyze photographs that were taken closer to

16 the time of the crash, either the police photographs at the

17 time of the accident or we'll refer to some photographs that

18 were taken within a few days of the crash?

19 A. Yes, those were available.  I incorporated those into my

20 analysis.

21 Q. Now, we're going to talk about what those photographs

22 show us.

23 A. Yes.  I plan to show those.

24 Q. And did you analyze the testimony of Mr. Kemplin and Mr.

25 Daily about what they saw that day?
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 1 A. Yes.

 2 Q. Okay.  And have you done an analysis -- using all of

 3 that, have you performed a reconstruction of this crash and an

 4 analysis of the speeds involved?

 5 A. Yes, I have.

 6 Q. Have you analyzed the operation of the throttle control

 7 and speed control systems on this vehicle?

 8 A. Yes, I have done that, and I've acquired parts related to

 9 that to help in my analysis.

10 Q. And as part of the work that you did -- and I think Dr.

11 MacLean has already talked about this, but did you all run

12 some cycle testing on an exemplar speed control cable?

13 A. Yes, we did.

14 Q. And then, finally, did you perform driving demonstrations

15 using the exemplar Ford Ranger to determine its performance

16 characteristics?

17 A. Yes, I did.

18 Q. Based on the work -- and we're going to go through this

19 in some detail, but based on the work that you've done, the

20 evidence you've analyzed, the measurements you've made, the

21 photographs you've taken, the photographs that you've reviewed

22 taken by others, the testing, your inspections of the scene

23 and the vehicle and review of all the other materials in this

24 case -- and you brought a big box up there with you I saw.

25 A. Right.
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 1 Q. Have you come to some certain conclusions and opinions

 2 about what happened in Mr. Nease's crash?

 3 A. Yes, I have.

 4 Q. And are the opinions and conclusions that you have

 5 reached in this case within a reasonable degree of engineering

 6 and scientific certainty?

 7 A. Yes, they are.

 8 Q. What is the first opinion that you have reached in this

 9 case?

10 A. The speed control cable on Mr. Nease's truck did not

11 stick or bind.

12 Q. Okay.  What do you base that opinion on?  And just a high

13 level of basis.

14 A. Based on my analysis of the throttle system and the speed

15 control system on the vehicle and based on my testing and

16 reconstruction.

17 Q. Okay.  And you've reviewed statements of the prior owners

18 of the vehicle; is that right?

19 A. Yes, I have.

20 Q. And you've read Mr. Nease's deposition, correct?

21 A. Correct.

22 Q. Was there any indication of any problem with this speed

23 control cable at any time prior to November 20, 2012?

24 A. No, there was not.

25 Q. And when you examined and tested the cable following the
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 1 crash, did you find any problem in the operation of the cable

 2 or the accelerator pedal system?

 3 A. No, there was no problem in its operation.

 4 Q. Okay.  So we're going to come back to that opinion.  Did

 5 you reach a second opinion in this case?

 6 A. Yes, I did.

 7 Q. And what is that opinion?

 8 A. If the throttle on Mr. Nease's truck had stuck for some

 9 reason, that the brakes -- application of the brakes would

10 have slowed and/or stopped the vehicle.

11 Q. Okay.  Now, give me a high-level reason for that opinion.

12 What are your reasons for that?

13 A. Based upon my testing of the exemplar vehicle and my

14 inspection of Mr. Nease's vehicle.

15 Q. When you inspected Mr. Nease's vehicle, you already

16 mentioned you didn't find anything wrong with the accelerator

17 or the speed control system.  Did you find anything wrong with

18 the brakes that would prohibit the vehicle from being stopped?

19 A. No.  The braking system was intact.

20 Q. In listening to the reading of the depositions of Mr.

21 Nease and of the prior owners, was there any indication there

22 had ever been any problem either with the accelerator control

23 system or braking system prior to the day of this crash?

24 A. No, there was not.

25 Q. And then you mentioned that you had done some work with
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 1 an exemplar vehicle.  Will an exemplar vehicle, a Ford Ranger,

 2 will it accelerate when the brake pedal is depressed?

 3 A. No, it does not.

 4 Q. What does it take to accelerate a 2001 Ford Ranger?

 5 A. Well, in the absence of setting of the speed control

 6 system, it takes an application of the accelerator pedal.

 7 Q. All right.  And is it your understanding that the speed

 8 control system was not in operation at the time of this crash?

 9 A. It was not in use.  That's my understanding.

10 Q. And then, finally, did your exemplar testing, did you

11 determine whether the brakes will slow and stop a vehicle even

12 if the throttle is held open?

13 A. Yes.  Yes, they will.

14 Q. Okay.  Finally, based on your first two opinions, have

15 you reached a third opinion in this case?

16 A. Yes.

17 Q. And what is that?

18 A. The third opinion is that Mr. Nease most likely pressed

19 the accelerator pedal and not the brake pedal.

20 Q. And that's, again, based on the dynamic testing that

21 you've done?

22 A. That's correct.

23 Q. And your examination and reconstruction of this accident

24 and examination of the scene?

25 A. Yes, of the reconstruction work.  Yes.
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 1 Q. And your examination of his vehicle?

 2 A. Correct.

 3 Q. All right.  Let's go back, then, and go over in a little

 4 bit more detail what you did to reconstruct the crash,

 5 Mr. Stopschinski.

 6 A. Okay.

 7 Q. And can you first -- this may be a new term for some of

 8 our jurors.  What is involved in a reconstruction of a crash?

 9 A. Yes.  The term is called -- typically called accident

10 reconstruction.  And what that means is taking the available

11 evidence and trying to piece it together using accident

12 reconstruction techniques to determine what occurred in a

13 crash.  And one of the analogies that's often used is a

14 puzzle.  The goal is to create a picture with a puzzle by

15 putting all the pieces together.

16 So what an accident reconstructionist does is goes and 

17 gathers data, which are the pieces of the puzzle, and using 

18 the accident reconstruction techniques assembles those pieces 

19 to try to create a picture of what occurred in the crash. 

20 Q. All right.  Let's talk about the pieces of this puzzle

21 that you had available to you if we can.

22 A. Okay.

23 Q. Take us through that process.

24 A. Okay.  What I first did was, as we mentioned, looked at

25 the police information and then --
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 1 Q. Do we have some general information there that -- and I

 2 understand you've put together some of this material into a

 3 PowerPoint.  I'm sorry to interrupt you, Mr. Stopschinski.

 4 A. No, sure.  I was going to say we should call up the

 5 PowerPoint now and that will help me explain this.

 6 Q. And so the crash vehicle was a 2001 Ford Ranger?

 7 A. That's correct.

 8 Q. And the crash date, I think the jury knows, is November

 9 20, 2012?

10 A. Yes, it is.

11 Q. And it happened in St. Albans.

12 A. That's correct.  So this is just a summary slide.

13 Q. What about the -- is that the Nease vehicle in the

14 background there?

15 A. It is in the background.  That's a photograph that was

16 taken at our inspection.

17 Q. So what sort of information did you get from the police

18 report?  If you'd go to the police report.

19 A. The police report contained a sketch that you see here,

20 and it provides basic information.  I think you can see the

21 tire marks slanting off at an angle, and you can see some tire

22 marks right there at the edge of the car wash stall and the

23 vehicle at its point of rest where it impacts the building,

24 the brick wall.

25 There was other information from the police report such 
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 1 as the conditions that day.  There were no unusual weather 

 2 conditions.  It was a dry road, that type of thing. 

 3 Q. And it was during daylight hours?

 4 A. Daylight hours.

 5 Q. And I understand it happened around noontime.

 6 A. Yes.

 7 Q. Did you also look at -- so there's some maps or Google

 8 Earth of the location.

 9 A. Yes.

10 Q. Could we see that slide?  

11 Can you orient the jury for us here, Mr. Stopschinski? 

12 A. Sure.  What you see in this overhead view is you see the

13 direction of travel is to the east along MacCorkle Avenue.

14 And if you go down to the arrow on the right, you see the

15 point of impact.  So this just gives a general overview of the

16 area of the crash.

17 Q. Okay.  Now, you mentioned that Carr Engineering had

18 inspected the location of the crash.  Did you all take

19 pictures while you were there?

20 A. Yes, we did.

21 Q. And do you have some of those photos to show us the

22 photos that you all took in March and May of 2014?

23 A. Yes.

24 Q. Could we see the first photograph?  Can you orient the

25 jury to this photograph?
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 1 A. Yes.  This is a photograph taken on MacCorkle Avenue, and

 2 this is looking back to the west.  So you see the direction of

 3 travel arrow is coming at you.  This would be the area that --

 4 in this area, that Mr. Nease's vehicle or truck would have

 5 been on the roadway.

 6 Q. Can we see the next photograph, please, Mr. Doyle?

 7 A. If you turn around and you look in the opposite direction

 8 to the east, now you're looking down the roadway in the

 9 direction of travel.  And you see the indication there of the

10 approximate roadway exit point?  It's right on the -- the exit

11 point is right on the edge of a driveway there for a used car

12 dealer.

13 Q. Okay.  The next slide, Mr. Doyle.

14 A. If we step forward, continuing to the east now, you see

15 the grassy area that was traversed by Mr. Nease coming up to

16 the Domino's parking lot area.

17 Q. Mr. Doyle.

18 A. Stepping forward again, you see the edge of the Domino's

19 parking lot area is bound by a curb.  That's the initial curb

20 that was intersected by the truck, and then the truck

21 continued on into the mulched area where the Domino's sign is

22 located.

23 Q. Mr. Doyle.

24 A. And what I've done is I've labeled along the path of this

25 truck the curbs that were impacted.  Curb one is the initial
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 1 curb on the boundary of the Domino's parking lot.  Curb two is

 2 the island there where the sign is located.  And curb three in

 3 this photograph is in the distance, and that is the other

 4 boundary for the Domino's parking lot.

 5 Q. Mr. Doyle.

 6 Did you measure the curbs? 

 7 A. This shows the measurement of the curb.  In the area

 8 where the truck traversed the curbs, the curb height was 7

 9 inches on the right side.  And if you show the other side,

10 you're at about 4-and-a-half inches on the other side.

11 Q. Okay.  So the left tire would have been at 7 -- or

12 4-and-a-half, and the right tire at about 7 or 8 inches?

13 A. Correct.

14 Q. Okay.  Next slide.

15 A. Moving forward, the next area that was interacted with is

16 the island curb, which is curb number two.  That curb is about

17 5, 5-and-a-half inches in height.

18 Q. And these scuff marks, were you able to identify them as

19 being related to Mr. Nease's crash?

20 A. We were on curb one and three.  Curb two I believe we

21 found marks that were related, but there were additional marks

22 as well.  It appeared to me that the, you know, the Domino's

23 delivery guy would back up quite often and hit those curbs.

24 And you see, if you look along this photograph on the right

25 side, you can see multiple scuff -- tire scuff marks on those
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 1 yellow curbs.

 2 Q. Okay.  Can we go to the next slide, Mr. Doyle?

 3 A. The vehicle continued along this path on the mulch and

 4 then continued into the curb that you see at about the center

 5 of the photograph there, and that would be curb number three.

 6 Q. Did you measure curb three?  There's a close-up of curb

 7 three.

 8 A. I did.  Now we're looking at curb three.  We placed two

 9 of the orange flags there where we saw indications that the

10 tires had impacted the curb.

11 Q. And were these tire marks the correct width for the track

12 of a 2001 Ford Ranger?

13 A. Yes, they were, and they were clearly related to this

14 crash.

15 Q. Could we see the next slide?  

16 You measured this curb as well? 

17 A. Right.  We're at about 5-and-a-half -- approximately

18 5-and-a-half-inch curb line.

19 Q. Okay.  Next slide, Mr. Doyle.

20 A. If you continue past the curb, now you're into the

21 parking lot of the car wash.  You can see we put a 1 there in

22 black tape.  That's a hundred feet from the ultimate point of

23 impact with the brick wall, but this is the -- this gives you

24 an orientation of the path of travel into the car wash stall.

25 Q. Okay.  Next slide, Mr. Doyle.
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 1 A. And this is a shot looking back the other way, just to

 2 give you some perspective of the path that has been traveled

 3 by the vehicle up to this point.

 4 Q. Next slide, Mr. Doyle.

 5 A. The vehicle continued into the car wash stall -- car wash

 6 stall and impacted the right side wall, really at the very end

 7 of the wall, and the damage to that wall was still there when

 8 we inspected the scene.

 9 Q. And what is that black piece of tape there?

10 A. We noticed evidence of a tire mark in the police photos

11 that were taken the day of the crash, and we were recreating

12 that position by putting a piece of black tape down.

13 Q. The next slide, Mr. Doyle.

14 A. And if we look forward just past the car wash stall at

15 the brick building, that's the view of the brick building.

16 Now, the bricks that were damaged in the crash had been

17 rebuilt, but we were able to identify those.  In fact, we put

18 an orange piece of tape there to identify the area that was

19 impacted.

20 Q. Mr. Doyle, could we see the next slide?  

21 So what did you do -- taking that information, you put 

22 together -- what did you put together there? 

23 A. And that was intended to be a brief overview of the

24 objects or the scene along the path of the vehicle.  All of

25 those different objects were measured with a survey total
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 1 station and were compiled into what we call a reconstruction

 2 drawing, a reconstruction diagram.  And that's what we're

 3 showing.  That's what I'm showing here with this slide.

 4 It shows the basic layout of the scene and the objects at 

 5 the scene.  And what I need to do to create a full 

 6 reconstruction diagram is take the basic scene information and 

 7 apply the different physical evidence related to the crash on 

 8 that diagram, and then I can use that as a completed 

 9 reconstruction diagram.  So this is just the first step of the 

10 process to lay out the roadway and the objects that related to 

11 the crash. 

12 Q. Just a couple of things.  When you say you used a total

13 station survey, is that like what I might have seen on the

14 side of a highway with a fellow holding a pole and another man

15 with a device that looks a little bit like a big camera

16 shooting at the pole?

17 A. That's correct.  It's a two-man device, and you may have

18 seen them on the side of the road.  They're usually bright

19 green or bright orange on a tripod.  And that allows us to

20 take site measurements of different objects along the path.

21 We come and we take that information and we put it into 

22 the computer, into a CAD program, a computed-aided drawing 

23 program, and that allows us to make a scale diagram. 

24 Q. So just as if I've hired a surveyor to survey the lot

25 that my house sits on, you went out and surveyed this scene.
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 1 So the diagram that we see there, is that an accurate survey

 2 of the physical items that are there at the scene?

 3 A. That's correct, yes.

 4 Q. Now, the distance -- you showed us a photograph that had

 5 the point of exit being around this gravel driveway for the

 6 car lot all the way to the brick wall that was the terminating

 7 event here in this crash.

 8 What kind of distance are we talking about over that 

 9 period? 

10 A. I think you can see the red indications on the roadway.

11 Those are at 100-foot distances measured back from the final

12 impact of the building.  So if you go back to this driveway,

13 which is this little gray piece sticking down here to the

14 south, that area is about 350 feet back from the ultimate wall

15 that was impacted.

16 Q. All right.  So now that you've got your basic survey of

17 the physical evidence as to when you were able to inspect the

18 scene in March and May of 2014, did you then go back and try

19 to lay in information from photographs taken at the scene or

20 shortly thereafter?

21 A. Yes.  The next step was to lay in the physical evidence

22 related to the crash.  And the first thing we did was apply

23 the physical evidence that we were able to directly measure at

24 the scene.

25 Q. Okay.  And could we see the next slide?  
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 1 So these are some photographs.  Were you able to -- that 

 2 were furnished to us taken shortly after the crash. 

 3 A. Right.

 4 Q. Can you identify what we're looking at there?

 5 A. So this helps us to identify the path of the vehicle.

 6 And what we found is that this photograph is the furthest

 7 westward or the furthest upstream photograph that was

 8 available.  It's looking back towards the direction of travel.

 9 So the vehicle would be coming at you in this photograph.  And

10 we see a tire mark in the grass extending from the used car

11 driveway, which is there off in the distance by the white

12 sign.

13 Q. Could we see the next photograph?

14 Is this looking then now eastbound? 

15 A. Yeah.  If you stand -- you can actually see the edge of

16 the driveway there in the lower left.  And this is the -- the

17 photographer is standing in that driveway and taking a view

18 eastbound on the path of the vehicle.  And we see a tire mark

19 in the grass there.  You see the light-colored mark.

20 And if you look down further, you see what looks like -- 

21 kind of looks like a dead bush there.  It looks like that mark 

22 went right beside that or right near that, and then we see 

23 another tire mark coming off the roadway.  So this is right in 

24 the area where the vehicle departed the paved surface and 

25 entered into the grassy area. 
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 1 Q. And these are not photographs you took, are they, Mr.

 2 Stopschinski?

 3 A. No.  They were provided to me.

 4 Q. All right.  That were taken shortly after the crash and

 5 indicate the physical evidence that was still there at that

 6 time.

 7 A. Correct.

 8 Q. Could we see the next slide, Mr. Doyle?  

 9 Is this the first curb? 

10 A. This is the first curb.  We've turned around.  We've

11 looked where the vehicle is coming at you again, in this

12 direction, so it's a little confusing.  We're spinning back

13 and forth.  Now we're facing to the west.  The vehicle is

14 coming at you.

15 The vehicle at this point has completely exited the 

16 roadway, so now you see two tire tracks coming into the curb 

17 line.  And you can actually see the marks there on the top 

18 surface of the curb from the tires. 

19 Q. Could we see the next slide, Mr. Doyle?

20 A. We move forward.  Now we're looking at the island curb,

21 curb number two, and you can see this disturbed mulch has been

22 sort of, you know, put back in place.  I think it's pretty

23 clear evidence.  But there's also marks on the top of this

24 curb as well that indicate this path of travel of the vehicle.

25 Q. Can we see the next slide, Mr. Doyle?
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 1 A. This is, again, looking -- the vehicle would be coming at

 2 you.  As the vehicle exited the island curb area, you can see

 3 a mark on this yellow curb that I think is related to the

 4 vehicle coming just off of that curb and back onto the

 5 pavement.

 6 Q. And the next slide, Mr. Doyle.

 7 A. And then we're back to curb number three, entering in the

 8 car wash area, and you can see the marks on the curb and you

 9 can actually see marks on the grass as well just behind those

10 curb marks.

11 Q. And would this indicate the course of travel?

12 A. Correct.

13 Q. And could we see the next photograph, Mr. Doyle?

14 A. This photograph again was provided, but this was looking

15 back.  The vehicle would be coming at you.  It comes through

16 the car wash stall and impacts the very end of the wall on the

17 right side, and you can see how the bricks were knocked out of

18 place there.

19 There was also a gouge.  You see the whitish mark there 

20 on the floor of that stall that I believe was created by this 

21 vehicle as it's coming into this wall impact. 

22 Q. Okay.  And would it be your opinion that the tires were

23 flat at the time of this impact, or at least the front tires?  

24 A. I believe the front tires would be from running into the

25 curb.
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 1 Q. And we're going to see some photos of the vehicle shortly

 2 taken by the police, as I understand.

 3 A. Yes.

 4 Q. What's the next slide?  Mr. Doyle.

 5 A. Again, detail shot of the side of the car wash stall that

 6 was impacted.

 7 Q. Next slide, Mr. Doyle.

 8 What are we looking at here? 

 9 A. This is now a police photo, and this was taken of the

10 floor of the car wash stall.  And what we see in this police

11 photo that we were not able to view directly at our scene

12 inspection is two thin black lines that lead right up to the

13 point of the impact with the car wash wall.  And we looked at

14 those and we made measurements of where those lines were

15 located.

16 I believe that's created by the right front tire being 

17 deflated and creating the two edges of the wheel pressing down 

18 and creating two parallel lines.  So I think that mark is 

19 indicative of a deflated tire mark. 

20 Q. Okay.  And could we see the next photo?  

21 Does this show the continuation of that tire mark? 

22 A. Right.  The photos were provided that showed a close-up

23 of the initial part of the tire mark and then how it continues

24 on.

25 Q. Well, now, there's been a lot of testimony about the
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 1 absence of braking tire marks.  Does this tire mark not show

 2 that the vehicle was trying to be braked leading into the

 3 impact with the car wash stall?

 4 A. I don't believe it does, no.

 5 Q. Why not?

 6 A. I believe that it's created -- it's evidence of a tire

 7 that's rolling, and the wheels -- the outer edge of the wheels

 8 are pushing down through the rubber of the tire and creating

 9 these two parallel marks.

10 Q. Okay.  And in your experience as a motor vehicle crash

11 reconstructionist or accident reconstructionist, have you seen

12 those sorts of marks before from deflated tires?

13 A. Yes.

14 Q. And is that recognized by -- did you go back and double

15 check your work against a standard reference on accident

16 reconstruction?

17 A. I've seen that before, yes, and I've seen the reference

18 before, yes.

19 Q. Could we see the next slide?  

20 Now, is this taken from Stannard Baker's reconstruction 

21 manual? 

22 A. Yes, it is.

23 Q. And are we looking at a deflated tire mark there shown in

24 that photograph?

25 A. Correct.  They use this as an example of that kind of
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 1 mark, and you can see this is a deflated tire, and you can see

 2 the mark linings, the two outer edges, the heavy marking from

 3 that.  And these are parallel lines and then travel along.

 4 Q. So is it your opinion therefore that the only tire mark

 5 that you saw on the concrete there, other than marks on the

 6 curbs, was caused by a deflated tire?

 7 A. Yes.

 8 Q. Now, did you also look at the police photographs, more

 9 police photographs of the crash site?

10 A. Yes.

11 Q. Could we see the next slide?

12 A. The police photographs were taken only in the area of the

13 car wash stall and the final point of rest of the vehicle.  So

14 we used a separate set that we reviewed where the vehicle

15 departed the roadway, and now we're looking at the police

16 photographs from the day of the crash, the area of the car

17 wash stall.

18 So here you see again the detail of the impact with the 

19 car wash stall wall, but you can actually see the debris 

20 that's been knocked loose there, the portions of the bricks. 

21 Q. Did you also look at photographs of the vehicle of its

22 impact with the brick wall?

23 Could we see the next slide, Mr. Doyle? 

24 A. Yes.  This is a police photograph taken the day of the

25 crash, and you can see the vehicle at its position up against
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 1 the wall.

 2 One of the other things we were looking for was any 

 3 evidence of tire marks leading up to the vehicle here at its 

 4 point of rest.  And in this photograph, which, you know, 

 5 clearly slows this asphalt area, I didn't see any at all. 

 6 Q. Next slide, Mr. Doyle.

 7 A. This shows the vehicle against the wall.  You can see

 8 it's, you know, a fully frontal collision into the brick wall.

 9 The vehicle is oriented a little bit so that the left side

10 impacts a little bit more.  There's a little bit greater

11 impact to the left side than to the right by a small amount.

12 Q. Next slide, Mr. Doyle.

13 A. This is just simply a closer view of the same, the same

14 type of view but a little bit closer.

15 Q. Next slide.

16 A. Now we've gone over to the driver's side.  You can see

17 the damage.  There's actually sideswipe damage down the right

18 side of the vehicle from impacting that car wash stall.  You

19 can see a piece of the trim there on the rear has come off.

20 And I think you can see evidence of the right rear tire

21 spinning.

22 If you look behind the right rear tire, there was 

23 testimony of this vehicle tire spinning after the vehicle 

24 impacted the wall. 

25 Q. Now, was there any evidence that you saw on these
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 1 photographs of the left rear tire spinning?

 2 A. Not that I saw, no.

 3 Q. All right.  Next slide, Mr. Doyle.

 4 A. This gives you another view.  They basically took

 5 pictures all the way around the vehicle, but you can see the

 6 impact with the wall.  And then I think you can see a little

 7 bit more clearly the right rear tire or behind the right rear

 8 tire as it was kicking up asphalt, gravel and also churning

 9 off some of the rubber of the tire itself.

10 Q. Next slide, Mr. Doyle.

11 Now, can you lay in the physical evidence that we saw in 

12 those photographs to the work that you did when you all 

13 inspected the vehicle -- excuse me -- the scene in 2014? 

14 A. That's right.  This is -- the flags that we placed, this

15 is from our scene inspection.  So this is about a year and a

16 half after the crash, but we were still able to identify the

17 tire tracks and the yellow paint on the curbs.  They were

18 still visible.  You know, they had worn, they had diminished

19 somewhat, but they were clearly the same marks.  And so now

20 we're able to identify particular pieces of evidence such as

21 that and measure those directly.

22 Q. Okay.  So when we look at this photograph, is that the

23 first curb?

24 A. Yes, it is.

25 Q. All right.  Can we see the next slide?
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 1 A. And I highlighted one thing here.  Between the flags we

 2 noticed that there was some evidence of the lower portion of

 3 the vehicle contacting the curb.  So we know where the two

 4 tires are.  If you look in between there, you see evidence of

 5 the contact to the curb.  And what we found is that there's

 6 portions of the undercarriage that were contacting this curb

 7 while the vehicle was coming across this part.

 8 Q. And when we get to your vehicle inspection, will you be

 9 able to point those contact marks out of the undercarriage?

10 A. I think they're shown here, yes.

11 Q. Okay.  Next slide, please.  Oh, here we are.

12 A. So there's two areas that we found that looked -- that

13 appeared to have this type of damage consistent with impacting

14 the curb.  One was in the upper rectangle there, which is the

15 area of the control arms, the front control arms, the

16 suspension arms for the vehicle, particularly on the right

17 side in this photograph.  And then there's a cross member,

18 which is the lower yellow rectangle, and there's a highlight

19 of that in the lower right, and you can see how that has been

20 twisted and deformed.

21 Q. And is it your opinion that was caused by striking the

22 curbs?

23 A. I believe it was, yes.

24 Q. Next photograph, please.

25 A. Another thing we saw consistent with the impact of the
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 1 curbs is on the tires, on the front tires, we see these

 2 deformations of the wheels themselves.  So when you see these

 3 semi-circular type dents, that's from the tire and the wheel

 4 coming into the upper edge of the curb and actually bending

 5 the metal of the wheel.

 6 Q. Next slide, Mr. Doyle.

 7 A. That's -- and here you see it again on the left front.

 8 The previous view was of the right front.  And I believe that

 9 impact would have disabled the front tires on the first curb

10 strike.

11 Q. Now, when you say disabled the front tires, flatten the

12 tires?

13 A. Flatten the tires, yes, and deflated the tires.

14 Q. And I think maybe even the right front may have even

15 been -- the beading was broken off from the tire itself?

16 A. Yes, I believe so.

17 Q. Next slide, Mr. Doyle.

18 Now we're at the second curb? 

19 A. Yeah.  Now we're just seeing what we were able to see at

20 our inspection.  And, again, we were able to view tire marks

21 on the curbs themselves.  We placed flags there and we

22 measured those directly.

23 Q. Next slide, Mr. Doyle.

24 A. And the tire mark that we saw exiting the curb in a

25 previous photograph, we matched that up and we could still see
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 1 evidence of that mark.

 2 Q. Next slide, Mr. Doyle.

 3 A. And curb number three, evidence was available and visible

 4 at our inspection, and we measured that as well.

 5 Q. Next slide, Mr. Doyle.

 6 A. Those are a closer view for curb number three.

 7 Q. Next slide, Mr. Doyle.

 8 A. This is, again, looking at the photograph and -- of the

 9 police photograph -- excuse me -- showing the tire mark on the

10 left side and showing our alignment of that mark on the right

11 side at the inspection.

12 Q. Okay.  Next slide, Mr. Doyle.

13 A. Damage we found still existed on the car wash stall wall.

14 It had not been repaired.

15 Q. Next slide, Mr. Doyle.  Just another view --

16 A. Damage of the wall and the scrape, the white scrape that

17 we see and we were able to measure directly.

18 Q. Next slide, Mr. Doyle.

19 A. When we were out at the scene, we saw evidence of where

20 the right rear tire had been spinning and had been churning up

21 some of the asphalt.  And if you look, you can see the yellow

22 box there.  But if you look off to the left, that's a zoomed-

23 in image of what's in the yellow box.  And you can see

24 those -- mostly I see the two parallel lines.  That's the two

25 outer edges of the wheel where it was spinning in that
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 1 position.  And we lined that up, aligned that with the police

 2 photographs, and it was in the same spot as what's shown in

 3 the police photographs.

 4 Q. Okay.  Mr. Doyle, could we see the next slide?  

 5 So now you took your inspection, added in the police and 

 6 scene photos, and what did you do then with your scene 

 7 diagram? 

 8 A. Now we have -- and, you know, it's a little bit small to

 9 scale, but on the different curbs we now have the different

10 tire marks placed to scale on each of the curbs and the tire

11 marks in the car wash stall.  So we're adding evidence now to

12 this diagram.

13 Q. Okay.  Now we're going to come, I think, to another term

14 that the jury may not be familiar with.  Photogrammetry.

15 A. Photogrammetry, yes.

16 Q. Tell the jury a little bit about photogrammetry and then

17 you can maybe show them how it was done.

18 A. Photogrammetry is a technique that's used by accident

19 reconstructionists to determine the location of objects or

20 evidence in a photograph.

21 Typically when I'm working on a crash, I will be given 

22 photographs that will have pictures of tire marks, evidence, 

23 debris, what have you, but it was taken several years ago.  

24 And so I'm not able to go out and measure that evidence 

25 directly.   
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 1 What photogrammetry allows you to do is to take objects 

 2 that are shown in a photograph that where the location is 

 3 known, such as white stripes, edge of roadway, the edge of the 

 4 driveway, a curb line, what have you, and use that information 

 5 of known positions to determine positions that are unknown in 

 6 a photograph.   

 7 So basically each photograph can be analyzed and put to 

 8 scale, and then objects of unknown location can be measured. 

 9 Q. Why don't we go to the next slide.  I think this will

10 start explaining what you did.

11 A. So you may recall this photograph where we're looking in

12 the direction of travel at the edge of the driveway.  We

13 wanted to place the tire marks in the grass.  And you see the

14 yellow mark there in the grass.

15 And so what we did was the green lines are our model or 

16 our measurement of the scene.  And what we do is we take our 

17 measurement or model of the scene and we align it with the 

18 photograph.  We align the edge of the pavement.  We align the 

19 point where the driveway begins.  We align the white stripes, 

20 etcetera.   

21 And once we make that alignment, then we can come in and 

22 trace over the tire marks in the grass, and then we've 

23 identified their location. 

24 Q. Sort of triangulates it against everything else?

25 A. It really calibrates the photograph.
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 1 Q. Calibrates.  Next slide, please.

 2 And, again, have you done the same thing?  This is I 

 3 think the second photograph that we looked at. 

 4 A. That's right.  So the things we know are the roadway, the

 5 curb line.  Those are still there.  Seams in the pavement,

 6 those are all still there.  We just need to align those with

 7 our model, and then we can go in and make measurements of, in

 8 this case, the tire marks in the grass.

 9 Q. Okay.  Next slide, Mr. Doyle.

10 A. Same thing with the mark leading into the car wash stall.

11 It allows us to confirm the measurement of that mark.

12 Q. Next slide, Mr. Doyle.

13 So now what were you able to do?  Using the 

14 photogrammetry were you able to align the vehicle's path as 

15 shown in those photographs onto your survey? 

16 A. So, yes, now we're building this reconstruction diagram,

17 and you can see the tire marks in the grass that we have in

18 purple there leading up to the curb strike number one.  We

19 have tire marks on the curb strikes as we go along.  And then

20 we have -- if you keep scrolling to the right there, we have

21 tire marks into the car wash stall and up to the point of

22 impact with the building.

23 Q. So now, Mr. Stopschinski, now that you've got the survey

24 done, the first layer done, and then you've plotted the

25 locations of the physical evidence that was shown when you
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 1 examined it and now have layered on the photogrammetry for

 2 those points that are no longer visible there by orienting

 3 them to the stuff that is still there, were you able then to

 4 add the vehicle itself to this diagram?

 5 A. Yes, I was.

 6 Q. Okay.  And can we go to the next slide, Mr. Doyle?  

 7 And could you tell the jury how -- and, first of all, is 

 8 this little rectangle that represents the Ford Ranger, is that 

 9 to scale as well? 

10 A. Yes.  Everything in the diagram is to scale.  So we want

11 to make all of these measurements, whether they're

12 photogrammetry or measured directly at the scene.  And once we

13 place the evidence on the scene diagram, we take the shape of

14 a Ford Ranger to scale, the same wheel base, track width,

15 overall length, etcetera, and we can place it on the tire

16 marks and look at the key positions along the path of travel

17 of the vehicle.

18 So, for instance, you see a vehicle on the left, as you 

19 see it now, where the vehicle is departing the roadway.  You 

20 see a vehicle coming into curb number one, traversing the 

21 island curb, coming into curb number two, and then you see the 

22 next vehicle shapes that are coming into the car wash stall.  

23 You see how it comes in at an angle.   

24 The impact with the car wash stall rotates the vehicle to 

25 align it with the stall, and then it comes into the impact 
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 1 with the building.   

 2 So once we have the vehicle shapes in position, we've got 

 3 now a picture of the path of the vehicle at the different key 

 4 locations and I can make measurements of the distance between 

 5 the key locations or the key events on the path of the 

 6 vehicle. 

 7 Q. Okay.  So if we could pan back to the west there, Mr.

 8 Doyle.  

 9 The first -- from the point the vehicle -- were you able 

10 to establish the distance from the point the vehicle first 

11 left the roadway until it struck the first curb? 

12 A. Yes, I was.

13 Q. And what kind of distance is that?

14 A. It's 137 feet.

15 Q. Okay.  And then if we pan out a little bit, Mr. Doyle.  

16 The overall distance from the point the vehicle exited 

17 the roadway to the point that it impacted the building is 

18 approximately how many feet? 

19 A. Three hundred and fifty feet.

20 Q. Now, did you then also look at this with the Google Earth

21 view that had Mr. Nease's drawing of the braking and

22 accelerating points on it?

23 A. We did.  So if you look at the evidence that was

24 available to me, all of the evidence is from the point where

25 the vehicle departs the roadway, you know, up to the final
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 1 point of rest.  There is no evidence up on the roadway.  There

 2 was no measurements or photographs or any evidence that was

 3 available to me up on the roadway.

 4 So in looking at that portion of the crash, what we had 

 5 available was this Google Earth view that had markings or 

 6 indications of positions created by Mr. Nease. 

 7 Q. Okay.  And so this one, the jury has seen this several

 8 times here.  But the first point of those two marks that Mr.

 9 Nease drew that say the word Accelerate, one is near a church

10 and the other one is near I think a Ford dealership there in

11 St. Albans.

12 And then you -- and how far is that from the approximate 

13 exit -- roadway exit point? 

14 A. Those points where it says Accelerate are 1,900 to

15 2,400 feet from where the vehicle left the roadway.

16 Q. Okay.  And assuming a mile has 5,280 feet in it, what

17 kind of distance are we looking in fractions of a mile there,

18 Mr. Stopschinski? 

19 A. Well, a quarter to approaching a half a mile.

20 Q. Okay.  And then the point where he put the mark for

21 Braking where he asserted that he applied the brakes, how many

22 feet is that to the approximate exit from the roadway?

23 A. That's the point where he indicated there was brakes

24 applied.  That's 1,600 feet to the point where the vehicle

25 left the roadway.
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 1 MR. BIBB:  Okay.  Your Honor, we're about to move on

 2 to his vehicle inspection.  Would this be a good point to take

 3 a break?

 4 THE COURT:  It would.  It would.  So we're going to

 5 take a ten-minute recess.  You may retire to the jury room.

 6 You can step down, but don't discuss your testimony.

 7 We'll take a ten-minute recess.

 8 (Recess from 10:40 a.m. to 10:50 a.m.) 

 9 THE COURT:  All right.  Are we ready to bring in the

10 jury?  

11 (Jury In)

12 THE COURT:  All right.  You may be seated.

13 You may resume your direct examination. 

14 MR. BIBB:  Thank you very much, Your Honor.

15 BY MR. BIBB: 

16 Q. Mr. Stopschinski, we've walked through your

17 reconstruction diagram.  Now let's turn our attention to the

18 part of your work in this case where you then inspected the

19 vehicle.

20 A. Okay.

21 Q. And just to move things along, I believe that Carr

22 Engineering inspected the vehicle on two occasions, on March

23 the 20th, 2014, and then later on May the 7th, 2014.  I

24 believe you attended the May 7 inspection; is that right?

25 A. That's correct.
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 1 Q. And did you make some measurements of the vehicle during

 2 those two inspections?

 3 A. Yes.

 4 Q. And were those measurements used in part to help

 5 calculate the speed this vehicle would have been traveling in

 6 this crash?

 7 A. Yes.

 8 Q. If we could, let's go to the first photograph of his

 9 vehicle inspection, Mr. Doyle.

10 All right.  Is this the left front of Mr. Nease's pickup 

11 truck? 

12 A. Yes.  And you can see the damage that was created from

13 the frontal impact to the wall.

14 Q. Okay.  And I think you've got several views of the truck

15 here.

16 Can we see the next slide, Mr. Doyle? 

17 Are we looking at the front of the truck now? 

18 A. Yes.  Damage is distributed along the front.  There's a

19 little more on the left side than the right side.

20 Q. And could we see the next slide, Mr. Doyle?

21 Is this the right front of the truck? 

22 A. Right front of the truck.  And you also can see the

23 sideswipe damage done to the right side from the car wash

24 stall.

25 Q. Okay.  And it appears that the passenger side mirror was
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 1 knocked off in that collision.

 2 A. Yes, it would be.

 3 Q. And the right front tire, it doesn't look like it's

 4 attached to the wheel anymore.  Has it been debeaded?

 5 A. Yes.  It's loose, it's deflated, and it's debeaded from

 6 the rim.

 7 Q. Okay.  Could we see the next slide?

 8 And now we're looking at the passenger side? 

 9 A. Yes.  And this is just a straight side view to give you

10 an idea of the extent of the deformation.  So there was

11 significant push-back of the frontal components in the

12 ultimate crash into the wall.

13 Q. Could we see the next slide, Mr. Doyle?

14 Passenger side view? 

15 A. Passenger side view.  And so what I wanted to do is make

16 measurements.  What we did is made measurements using our 3-D

17 laser scanner, actually able to measure all around the vehicle

18 and create a model of the vehicle to quantify that damage, in

19 other words how much was the vehicle crushed from the impact.

20 Q. Could we see the next slide, Mr. Doyle?  

21 And did you also inspect the brakes on the vehicle? 

22 A. Yes, we did.

23 Q. And tell us what you found when you inspected the brakes.

24 A. The braking system was intact.  There was corrosion, as

25 you can see in this photograph, from the vehicle, from its
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 1 age, and also I believe from just sitting after the crash.

 2 But the hydraulic system was intact.  The vehicle braking

 3 components were intact.

 4 I think if we go to the next slide, it shows one of the 

 5 brake pads.  For example, the brake pad material was 

 6 sufficient.  So I believe the braking system was intact and 

 7 would have functioned properly. 

 8 Q. And, Mr. Stopschinski, as part of your work on this case,

 9 did you review the Federal Motor Vehicle Safety Standards with

10 respect to braking systems for light vehicles?

11 A. Yes.

12 Q. And are you familiar with Federal Motor Vehicle Safety

13 Standard 105 on hydraulic braking systems?

14 A. Yes.

15 Q. And would that standard have applied to this vehicle?

16 A. Yes, it does.

17 Q. And then did the federal government amend that standard

18 to make it now -- I think it's called Federal Motor Vehicle

19 Safety Standard 135, light vehicle brakes.

20 A. Correct.  It's 1.35.  Yes.

21 Q. And was this vehicle certified for both 105 and 135?

22 A. Yes, it was.

23 Q. Mr. Doyle, could we see, just for the jury's benefit,

24 what Federal Motor Vehicle Safety Standard 105 looks like?  

25 And is this standard -- and that's going to be an eye 
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 1 chart right there to try and read.  But is this published in 

 2 the Code of Federal Regulations, the C.F.R., Mr. Stopschinski? 

 3 A. Yes, that's how these standards are published.

 4 Q. Right.  And I believe the correct cite would be 49 C.F.R.

 5 Section 571.105 for this standard.

 6 A. Yes.

 7 Q. And in order for this vehicle to have been sold in the

 8 United States in 2001 when it was manufactured and sold, did

 9 it have to meet the requirements of this standard?

10 A. Yes.

11 Q. Okay.  And would the manufacturer be responsible for

12 preparing a certification package that fulfilled all the

13 testing that would be applicable to a light truck like this

14 and have that on file in case the federal government wanted to

15 confirm that this vehicle was certified and in fact complied

16 with this safety requirement?

17 A. Yes, they do.  They have to have documentation of

18 certification.

19 Q. Okay.  And have you reviewed the certification package

20 for the Federal Motor Vehicle Safety Standard 105, hydraulic

21 and electric brake systems?

22 A. Yes.

23 Q. And did this vehicle meet or exceed that requirement?

24 A. Yes, it did.

25 MR. BIBB:  Okay.  Your Honor, we would move the
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 1 admission of Federal Motor Vehicle Safety Standard 105 as

 2 Defendant's Exhibit 166 and the compliance package that

 3 Mr. Stopschinski has reviewed as 166.1.  

 4 THE COURT:  Any objection?

 5 MR. HEISKELL:  No objection, Your Honor.

 6 THE COURT:  They're both admitted.

 7 BY MR. BIBB: 

 8 Q. Similarly, Mr. Stopschinski, the federal government

 9 amended the braking requirement that changed it to 135.

10 Could we see 135?  And can you blow that up, Mr. Doyle?  

11 It's the lower portion is where that standard begins.   

12 And I believe this standard would be found at 49 C.F.R. 

13 Section 571.135.   

14 Now, this standard was being phased in -- excuse me.  Was 

15 this standard being phased in at the time of Mr. Nease's 

16 truck's manufacture? 

17 A. Yes, that's correct.

18 Q. And did Ford -- even though it may not have been at the

19 time this vehicle was manufactured and sold the standard the

20 truck had to meet, it was a standard the truck could meet.

21 Was it a permissive compliance at that point?

22 A. Yes, I believe so.

23 Q. All right.  And have you reviewed the compliance package

24 for Federal Motor Vehicle Safety Standard 135 for the 2001

25 Ford Ranger?
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 1 A. Yes.

 2 Q. And does the 2001 Ford Ranger conform to all applicable

 3 requirements of Federal Motor Vehicle Safety Standard 135?

 4 A. Yes, it does.

 5 MR. BIBB:  Your Honor, we would move the standard

 6 135 in as Exhibit Number 167 and Ford's compliance package for

 7 that standard as 167.1.

 8 MR. HEISKELL:  No objection, Your Honor.

 9 THE COURT:  They're each admitted.

10 MR. BIBB:  Thank you, Your Honor.

11 THE CLERK:  Two exhibits?

12 THE COURT:  Two separate exhibits?

13 MR. BIBB:  Two separate exhibits.

14 BY MR. BIBB: 

15 Q. Now, based on your review of the braking system of this

16 vehicle, again, would the braking system for this vehicle, in

17 order to be sold in the United States, would've had to comply

18 with these Federal Motor Vehicle Safety Standards?

19 A. Yes, it would be.

20 Q. And, in fact, is there a label on the doorjamb that

21 reflects that the vehicle complied with all standards at the

22 time of its manufacture?

23 A. Yes, there is.

24 Q. And I thought we had a photograph of that somewhere.

25 There, we do.  And is this the label that was found on Mr.
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 1 Nease's vehicle?

 2 A. Correct.  That's a photograph from our vehicle

 3 inspection.  And as you can see there, it says this vehicle

 4 conforms to all applicable Federal Motor Vehicle Safety and

 5 Theft Prevention Standards in effect on the date or

 6 manufacturer shown above.

 7 Q. Okay.  Now, Mr. Stopschinski, based on your examination

 8 of the braking system, was there any componentry that was not

 9 in working order at the time you inspected the vehicle in May

10 of 2014?

11 A. It appeared to me that the service brakes would be in a

12 useable, functioning condition.

13 Q. Okay.  Now, let's move from the brakes to under the hood

14 on the vehicle.  Did you examine the engine compartment or the

15 throttle control components in the vehicle?

16 A. Yes, we did.

17 Q. And can we go to the next slide, Dr. Doyle?

18 And is this the condition of the engine compartment after 

19 the crash? 

20 A. Yes.  This is taken at our inspection.  And what you see

21 is we've removed the hood of the vehicle to enable to allow us

22 access to the engine compartment area.  You can see the engine

23 cover that is over the throttle body and over the attachments

24 to the throttle body.

25 Q. There you go.
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 1 A. It's shown right there.  (Indicating)  And then what you

 2 also see in this photograph, now that the hood is removed and

 3 you can get a clear view of the engine compartment, is the

 4 amount of deformation from the crash, the amount that the

 5 front of the vehicle has been pushed back into the engine and

 6 actually moved the engine back somewhat.

 7 Q. Okay.  And, Mr. Stopschinski, is this an exemplar -- this

 8 isn't the one off of Mr. Nease's vehicle, but is this, the

 9 engine cover that you've circled, an identical part?

10 A. Yes, it is.

11 Q. Could I pass this up to the juror -- to the witness, Your

12 Honor?

13 THE COURT:  You may.

14 BY MR. BIBB: 

15 Q. And how is that mounted on top of the engine?

16 A. You can see in the photograph that it's mounted such that

17 this flat surface, this long surface, is towards the front of

18 the vehicle, but then it actually has the label for the

19 engine, the 4.0-liter engine.

20 Q. Okay.  There was some discussion that while this might

21 cover or shield the cruise control cable from dust from above,

22 is there anything to shield that cable from dust from below,

23 Mr. Stopschinski?

24 A. Well, so this does cover the throttle body and the

25 attachments to the throttle body, the cables where they attach
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 1 to the throttle body.  And as you can see, it's covered above

 2 and to the side somewhat.  The throttle body itself is mounted

 3 on the top part of the engine.  So it is elevated in the

 4 engine compartment.  That helps to prevent it from

 5 encountering certain contaminants.  But it's also on top of

 6 the engine, meaning that underneath it is protected by the

 7 engine itself.

 8 So this throttle body is really surrounded by components, 

 9 including the engine cover, that help to mitigate the ingress 

10 of contaminants. 

11 Q. Now, Mr. Stopschinski -- if I may approach, Your Honor.

12 THE COURT:  Yes, you may.

13 Q. -- and hand you what has been marked as Defendant's

14 Exhibit 188A and ask if you recognize that.

15 A. Yes, I do.

16 Q. And I think we're now going to look at some photographs

17 of your inspection.  Well, first of all, tell me what that is

18 before we go on.  What is 188A?

19 A. This is a new part.  This is an equivalent to the

20 throttle body that is on the Nease vehicle.

21 Q. Okay.  And now did you inspect -- did you take the cover

22 off, take the air inlet there off so that you could inspect

23 the throttle body on Mr. Nease's vehicle?

24 A. Yes, I did.  You know, as you can see here, when you look

25 in the engine compartment, you can't see the throttle body.

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 82 of 295 PageID #: 6341

JA2095

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 397 of 634



Stopschinski - Direct

83

 1 You can't see the cable attachment because of the cover and

 2 because of these air intake components that I'm circling here.

 3 So we had to remove those as well.  So we were going

 4 step-by-step getting down to where we could look at the

 5 throttle body, we could look at the throttle valve.

 6 Q. Before we go to the next slide, if you push the lower

 7 left-hand corner, it will erase.  There we go.

 8 Now, Mr. Doyle, could we see the next slide? 

 9 So what have you done now? 

10 A. Now we've removed the air intake components, we removed

11 the engine cover, and we can get a look at the throttle body

12 and the cable attachments.  So this circle is the cable

13 attachments on the throttle body.  And this circle is the

14 intake to the throttle body.  You can see that in this

15 exemplar part that I'm showing.  It has a circular intake, and

16 then you see the throttle valve, commonly called the butterfly

17 valve, of the throttle.

18 Once we began to dig down and look at these components, 

19 we really saw -- or what we saw was that the front portion of 

20 the vehicle, really the upper portion of the radiator, what's 

21 known as the radiator support, had been pushed into the 

22 throttle valve and fractured a portion of this intake of the 

23 throttle valve. 

24 Q. And can you see the pieces that are broken and trapped

25 under the throttle plate?
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 1 A. Yeah.  I have a better photograph, but this gives you

 2 just sort of an overall view.  What we found were pieces that

 3 were broken from this fractured valve were -- or from the

 4 fractured intake were actually down in the bottom of the

 5 throttle and were holding the butterfly valve or the throttle

 6 valve partially open.

 7 Q. Could we go -- you might want to erase that.  Could we go

 8 to the next slide?  I understand it's going to be a close-up

 9 of that area.  

10 Well, all right.  Here we are comparing it to the 

11 exemplar. 

12 A. Right.  And so what this is intended to show on an

13 exemplar vehicle, an undamaged vehicle, what it would normally

14 look like.  And this gives some perspective of how much

15 rearward deformation there was in the crash.

16 You can see -- this, again, this is an undamaged throttle 

17 body.  The intake has been removed, and so you can see the 

18 area of the air intake there.  But this is the front portion 

19 of the vehicle that was actually pushed rearward into the 

20 throttle body, causing it to fracture.  So it gives you an 

21 idea of the amount of damage in the crash. 

22 Q. Go to the next slide, please.

23 Is this showing the portion that's broken out from the 

24 throttle body? 

25 A. Yes.  Now we're back on the Nease vehicle as we found the
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 1 throttle body, and you can see the broken portion here.  And

 2 the shards or pieces of that fracture are actually in the

 3 lower portion of the intake there, and they're holding the

 4 intake -- or the throttle valve partially open.

 5 Q. Now, based on this finding, did you make any conclusions

 6 about when this fracture had to have occurred and when those

 7 pieces would have gotten into the throttle?

 8 A. Yes.

 9 Q. Can you tell us about that?

10 A. Well, what I concluded was that the fracture to the

11 throttle body was caused by the ultimate damage from the final

12 impact with the brick wall.  So the front of the vehicle was

13 pushed rearward in the damage as the vehicle comes into the

14 crash.  It fractures the throttle body.  It knocks a piece of

15 the throttle body into the lower portion, and the throttle

16 would've had to have been open or up enough so that piece can

17 get underneath it to when the throttle was ultimately

18 released, it could hold the throttle open.

19 So what that told me was that the throttle was open at 

20 least that amount at the point of impact. 

21 Q. Okay.  Now, were you able to determine how much open

22 these shards of plastic held the throttle plate?

23 A. Yes.

24 Q. How did you do that?

25 A. I did it by measurement of the cables.  Just as a little
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 1 bit of a side note, one way you can measure that is with an

 2 electrical device that's shown here.  We have it on this

 3 exemplar as well.  It's a potentiometer or it's a device that

 4 measures the position of the throttle.  And we can measure

 5 that with the --

 6 Q. I'm sorry to interrupt, but a potentiometer is kind of

 7 like the volume knob on a radio or something?

 8 A. Something like that, that's right.  It gives out a

 9 signal, depending on how far it is rotated.  It's called a

10 throttle position sensor.

11 Now, our intent was to make measurements of the throttle 

12 position sensor in order to quantify the valve position.  But 

13 as I think you can see in this photograph, the throttle 

14 position sensor was also in the area of the contact or the 

15 damage, and so it was destroyed in the crash.  We were not 

16 able to make those measurements.   

17 So what we did was make measurements along the cables 

18 themselves.  And it's a little bit in the background here.  

19 But we measured the extended length of those cables as we 

20 found them. 

21 Q. Measuring the lengths of these cables?  (Indicating)

22 A. That's correct.  And that changes as the throttle opens

23 and closes.

24 Q. Okay.  So as the pedal is opened, the cables get shorter.

25 A. That's right.
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 1 Q. And when you measured the cable against zero point being

 2 idle and a hundred percent being full throttle, what did you

 3 find?

 4 A. We found that this position is about 27 percent open.

 5 Q. Okay.  If Mr. Sero testified it was 5 percent open, is

 6 that correct?

 7 A. In this position?

 8 Q. Yes.

 9 A. No, that's not correct.

10 Q. And so your measurement was 27 percent based on the

11 travel of the cables.

12 A. That's right.

13 Q. And would that -- is that sufficient to cause the tires

14 to spin in the rear of the vehicle?

15 A. Yes, it is.

16 Q. And how do you know that?

17 A. Well, it would be -- for example, we made measurements of

18 the vehicle traveling at 50 miles an hour on this vehicle.

19 The throttle opening is about 5 to 6 percent.  This is quite a

20 bit more than that.  And so this would provide the needed

21 torque of the engine to spin a rear wheel.

22 Q. Okay.  All right.  So now let's go, then, did you then --

23 you might want to erase those.

24 A. Sure.

25 Q. Now that you've looked under the hood, did you then go
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 1 and look in the passenger compartment at the pedals?

 2 A. Yes, I did.

 3 Q. Okay.  Could we go to that photograph?  

 4 And I believe this is the police picture the jury has 

 5 seen a bunch of times in this trial.  And were you trying to 

 6 determine the position of this pedal? 

 7 A. Well, I wanted to understand the position of the pedals

 8 and I wanted to understand the testimony from the police

 9 officers that they found the pedal appeared to be fully down

10 or down to the floor.

11 And so we have this photograph from the police 

12 information, and I also looked at the pedal in the -- in the 

13 position as we found it at our inspection and made 

14 measurements of that as well. 

15 Q. And on the day that you were there doing your inspection,

16 was Mr. Sero there as well?

17 A. Yes, he was.

18 Q. Okay.  So we go to the next slide.

19 A. So this is a photograph of the Nease vehicle, of the

20 pedals as we found them at our inspection.  And I think one 

21 of the things you can see off the bat -- and the next

22 photograph will show you a comparison -- but the accelerator

23 pedal is shifted outboard or to the left in this photograph

24 somewhat.

25 Q. Maybe compare that with the next photo.
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 1 A. And what you see when you look at this photograph is you

 2 see sort of a parallel orientation between the inboard edge of

 3 the brake pedal and the outboard edge of the accelerator

 4 pedal.  But when you look at the Nease vehicle, you see how

 5 that orientation of that pedal has shifted.

 6 And what that tells me is that's an indication of the 

 7 movement of the crush from the impact has pushed components 

 8 rearward and caused a deformation of the -- or changed the 

 9 orientation of the pedal.  The pedal is mounted to what we 

10 call a bulkhead a little bit higher up than what you can see 

11 in this photograph.  And as that bulkhead -- the crush works 

12 its way rearward, as that bulkhead is deformed, it changes the 

13 mount of the pedal, which changes the orientation of the 

14 pedal. 

15 Q. And when you talk about crush, this is actually pushing

16 all the components in the engine compartment back into this

17 bulkhead.

18 A. That's correct.

19 Q. Could we see the next slide, Mr. Doyle?  

20 And is this now a close-up of where the pedal mounts to 

21 the vehicle? 

22 A. That's right.  You can see -- now we're looking a little

23 bit more under the dash.  And you see these red objects there

24 by the pedal, that is actually the mount for the pedal itself.

25 And as it's mounted to this bulkhead, as the bulkhead moves,
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 1 it will move the orientation of the pedal because the pedal is

 2 simply mounted to the bulkhead.  But there was deformation

 3 from the crash that's causing that movement.

 4 Q. Could we see the next slide, Mr. Doyle?  

 5 Now, this is another view.  This is kind of looking up 

 6 because here you can see this spring at the end of the 

 7 accelerator pedal. 

 8 A. That's right.  Basically I had to stand on my head to

 9 take this picture and look up at the accelerator pedal.  And

10 another thing I noticed as far as the deformation -- and you

11 can see the mount with the red painted sheet metal there.  But

12 if you come up to the top part of the pedal, you know, this

13 section here where the cable is attached and you see the

14 spring apparatus, you can see how that's misaligned somewhat.

15 So all of this is telling me -- 

16 Q. It's actually out of that point --

17 A. Yeah.  All of this is telling me that the deformation in

18 the crash has caused a skewing of the movement of the pedal

19 itself.

20 Q. So did you reach a conclusion as to whether the

21 photograph that the police took shows the pedal all the way

22 down to the floor?

23 A. Its position has changed, so it can be interpreted as the

24 pedal being depressed and held down, but really what I believe

25 is happening are three different effects.  One of them is that
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 1 there's a piece of plastic in the throttle that's holding the

 2 throttle partially open.  That changes the length of the

 3 cable.  That allows the pedal to come down somewhat.

 4 The other effect is the one we're discussing now, is that 

 5 the deformation is changing the orientation of the mount of 

 6 the pedal.  So it's changing its position so it visibly looks 

 7 different.  And the third effect is one we'll look at here in 

 8 a minute, which is that the floor pan itself had been buckled 

 9 below the pedal.  And what that does is that takes up the 

10 space below the pedal, giving the impression that it's closer 

11 to the floor than it normally would be. 

12 Q. So did you compare the damage to the floor pan there to

13 your exemplar by, like, pulling the carpet back?

14 A. Yeah, we pulled the carpet back and looked at the actual

15 sheet metal of the floor pan.

16 Q. Next slide.

17 A. And that's what's shown in this photograph.  And what I

18 saw is that there is -- there is buckling or movement of the

19 floor pan, and there's a couple of areas where I believe it's

20 obvious.  One is here where it looks like the movement of the

21 components rearward have pushed or buckled that floor pan

22 outward or toward you in the photograph.  And we even see

23 along this line, the deformation is such that it is beginning

24 to pull apart some of the welds where there's a seam there.

25 So you can see the normally red painted area has been 
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 1 separated and you can see the gray primer color underneath. 

 2 Q. The next slide, please, Mr. Doyle.

 3 Is this just a close-up of the same view? 

 4 A. Close-up of the same view.  The accelerator pedal has

 5 been removed at this point.  I should have said that earlier

 6 so this isn't too confusing.  The accelerator pedal had been

 7 removed.  We took a close look at the pedal itself out at the

 8 vehicle.  But this also gave us a clear view of the floor pan

 9 structure underneath.

10 Q. Okay.  Go to the next slide.

11 A. And, again, this just highlights the fact that these

12 components were pushed rearward a significant amount in the

13 crash.

14 Q. Okay.  Now, going back to the throttle body -- and I

15 think Dr. MacLean actually showed a photograph of the

16 measurement of the throttle return spring.  But did you

17 measure the throttle return springs there on May the 7th?

18 A. Yes.

19 Q. Once you've taken this piece of plastic out that was

20 holding the throttle open, were you able then to manipulate

21 the throttle itself, throttle plate?

22 A. Yes.  So if you can see in this throttle body, the

23 plastic was keeping this lower part of the valve from coming

24 fully down.

25 Once we were able to remove that piece of plastic and 
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 1 release the throttle valve, the springs that are included as a 

 2 part of this design forced the throttle valve closed and kept 

 3 it closed.  And so what we did subsequently -- so what I did 

 4 subsequently was to make a measurement of the force of that 

 5 spring that's holding the throttle closed. 

 6 Q. Okay.  So if you flick that throttle plate or the pan

 7 here on the side, does it -- when you release it, did the

 8 springs close on Mr. Nease's vehicle?

 9 A. Yes, they do, just like that.

10 Q. And is this throttle body that you have, which is --

11 what? -- 188A?

12 A. Yes, it is.

13 Q. Does that -- do those springs operate just like the

14 springs in Mr. Nease's vehicle?

15 A. Yes.  It's what's called a double torsional spring.

16 There's actually two separate springs, and they're wrapped

17 around the shaft, and they create a continuous closing force

18 on the throttle.

19 Q. Okay.  And when you release it -- if you pull that back

20 and release it, does it snap shut?

21 A. It snaps shut, yes, with a lot of force.  You wouldn't

22 want your finger in there.

23 Q. Okay.  Could we see the measurement of the spring?  You

24 measured it at -- what? -- at 7.2 pounds?

25 A. 7.2 pounds.  And what I have there is a digital force
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 1 gauge, and I'm simply pulling on this connection point for the

 2 cables, just like I was moving it here previously, and making

 3 a measurement of that force as I move it back.

 4 MR. BIBB:  Your Honor, we'd move the admission of

 5 Exhibit 188A, the exemplar throttle body.

 6 THE COURT:  Any objection?

 7 MR. HEISKELL:  No objection, Your Honor.

 8 THE COURT:  It's admitted.

 9 MR. BIBB:  We'd like to publish that to the jury, if

10 we could.

11 THE COURT:  You may.

12 MR. BIBB:  May I approach?

13 THE COURT:  You may.

14 BY MR. BIBB: 

15 Q. And should the jury be careful if they open that throttle

16 about getting their finger in the way?

17 A. Yes.  

18 THE COURT:  Mr. Javins?

19 MR. JAVINS:  I just wanted to make sure -- I assume

20 there's a proffer that this return spring is verified at

21 7.2 pounds.

22 THE WITNESS:  It's a standard -- it's a standard

23 spring on this throttle body.  

24 BY MR. BIBB: 

25 Q. And it's the same spring that was on the spring in Mr.
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 1 Nease's vehicle.

 2 A. It would be identical.

 3 THE COURT:  All right.

 4 BY MR. BIBB: 

 5 Q. Do they make a different spring for this vehicle?

 6 A. No.

 7 Q. Now, while the jury is looking at that -- and we want to

 8 pause just for a moment and let them finish looking at the

 9 throttle body.  But is there a Federal Motor Vehicle Safety

10 Standard applicable to the accelerator control system?

11 A. Yes, there is.  It's similar to what we looked at for the

12 braking system, but it applies to the throttle control system.

13 Q. All right.  Could we see that, Mr. Doyle?

14 Is it Federal Motor Vehicle Safety Standard 124? 

15 A. Yes.

16 Q. And does that require that there be two springs to close

17 the throttle?

18 A. Correct.  That's one of the requirements for the design,

19 is there needs to be two what are called sources of energy to

20 complete the closure of the springs or the closure of the

21 throttle.  If one of the springs failed, there needs to be a

22 back-up or a redundant system to make sure that the throttle

23 will close.

24 Q. Okay.  And have you also reviewed the compliance package

25 prepared by Ford Motor Company showing compliance with the
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 1 requirement of the Federal Motor Vehicle Safety Standard 124?

 2 A. Yes.

 3 MR. BIBB:  May I approach?

 4 THE COURT:  You may.

 5 BY MR. BIBB: 

 6 Q. And you've reviewed the compliance package for 124?

 7 A. Yes.

 8 Q. And does it require under normal ambient temperatures

 9 that the throttle close within one second of the accelerator

10 pedal being released?

11 A. Right.  Of the source of energy that's holding it open,

12 released -- yes, it needs to close within one second.

13 Q. And, Mr. Stopschinski -- well, first of all, we'd move

14 the admission of Federal Motor Vehicle Safety Standard 124

15 that is 49 C.F.R. Section 571.124 as Defendant's Exhibit 168,

16 and the compliance package prepared by Ford Motor Company

17 showing compliance to that is Exhibits 168.1.

18 THE COURT:  Any objection?

19 MR. HEISKELL:  No objection, Your Honor.

20 THE COURT:  They're each admitted.

21 MR. BIBB:  Thank you, Your Honor.

22 BY MR. BIBB: 

23 Q. Now, did you -- in turn, did you finally,

24 Mr. Stopschinski, after examining the spring force, did you

25 then, having removed the parts that were broken and stuck
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 1 underneath the throttle plate, were you able to test the

 2 system to see if it in fact met the Standard 124?

 3 A. Well, I did.  I tested it by applying the accelerator

 4 pedal and releasing it and showing that the springs were

 5 indeed effective and that they were closing the throttle and

 6 holding it closed.

 7 Q. So even after this crash, would this vehicle comply with

 8 the requirements of FMVSS 124?

 9 A. I believe it would, yes.

10 Q. Okay.  Now, do we have a video of you moving the

11 accelerator pedal on this vehicle?

12 A. Yes.

13 Q. And why were you doing that?

14 A. Well, one of the things I wanted to check, given the

15 claim, is was there any problem with the movement of the

16 pedal; would the pedal stick.  If I pushed the pedal down,

17 would it remain in some position or would it, you know, come

18 up slowly or for some reason not respond properly to releasing

19 of the pedal.

20 And so, you know, I evaluated that.  But I created a 

21 small video when I was pressing on the pedal of the Nease 

22 vehicle so I could show it here today. 

23 Q. Okay.  Could we see that video?  

24 (Video played) 

25 Q. This is actually the Nease vehicle.

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 97 of 295 PageID #: 6356

JA2110

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 412 of 634



Stopschinski - Direct

98

 1 A. Yes, it is.  That's my hand.

 2 You can see I applied and released the pedal at different 

 3 speeds and multiple times to see if there was any problem with 

 4 its operation.  And what I found was it operated smoothly 

 5 throughout its travel and it responded properly by returning 

 6 to the idle position when it was released. 

 7 Q. Okay.  Did you find any evidence on your inspection of

 8 the vehicle on that day of anything causing the cable to stick

 9 or bind, the accelerator pedal to stick or bind?

10 A. No, I did not.

11 Q. Now, could we go to the next slide?  The next after that,

12 I believe.

13 All right.  So now looking back at these cables, again 

14 did you find anything on this end of the throttle assembly 

15 that would cause the throttle to stick or bind? 

16 A. No, I did not.  And as you can see there, the springs are

17 in place on the throttle body right next to the cable

18 attachments.

19 Q. All right.  So now we've done -- we've sort of gone

20 through all the mechanical work.  Did you also then try to

21 measure the damage to the exterior of the vehicle in order to

22 try to arrive at some speeds that this vehicle was traveling

23 when it hit the wall, when it left the roadway and so forth?

24 A. Yes.

25 Q. Okay.  And you mentioned earlier that you did a scan of
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 1 the vehicle.  How do you go about doing that?

 2 A. Using the laser scanner, it captures 3-D data.  So it's

 3 very similar to taking a photograph, but this device is

 4 actually shooting out a laser and measuring a point of each

 5 object that it intersects, and then it moves over a very tiny

 6 amount and it makes those measurements again, and it captures

 7 all of that measured data into a computer file.

 8 So you end up with a 3-D object that's to scale that you 

 9 can use, make measurements on, whatever you'd like. 

10 Q. Okay.  Could we see the next slide?  

11 So is this a scan of the Nease vehicle? 

12 A. Correct, this is of the Nease vehicle.  This is the

13 actual scan data.  And what we've done is we've highlighted

14 the bumper line there in dark blue.  And what we're doing is

15 we're using that as a reference for making a measurement for

16 how far the bumper moved rearward in the crash or how far the

17 components moved rearward in the crash.

18 Q. Okay.  So could we see the next slide?

19 Is this a driver's side view?   

20 A. It gives you an idea of what the scan data looks like.

21 We have captured the entire vehicle.

22 Q. And this is one of those things where you see it on TV

23 sometimes.  You can kind of turn a vehicle or an object all

24 the way, 360 degrees?

25 A. Yeah.  You can turn around, you can zoom in, you can make
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 1 measurements between different components.

 2 Q. Could we see the next slide, please?  

 3 So did you also scan an undamaged Ranger for comparison? 

 4 A. Yes.

 5 Q. Okay.  And does this show them side by side?

 6 A. This gives you an idea of what it would look like, the

 7 line, damaged to undamaged.  And you can see the extent of the

 8 rearward deformation from the impact.

 9 Q. Okay.  And you can see the blue line on the bumper on the

10 top undamaged vehicle and then we can kind of see it squiggled

11 around there on the crashed vehicle.

12 A. That's correct.

13 Q. And you were using that as some sort of a reference

14 point.

15 A. Correct.  What we want to do is measure the damaged

16 versus the undamaged to see how much damage we have.

17 Q. Now, did you also compare it to crash testing, because I

18 think we've all probably seen on television vehicles being

19 driven into a barrier at a set speed to determine the efficacy

20 of the air bags or seat belts or whatever.

21 Did you do that as well? 

22 A. We looked up available crash data information, and what

23 that means is we can take a test of a vehicle that's been run

24 into a frontal barrier and make calculations of how much

25 energy it takes to create deformation to the vehicle.  What
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 1 accident reconstructionists call that is the stiffness of the

 2 particular vehicle.

 3 So really what I'm doing now is I'm trying to put 

 4 together or calculate how much energy is involved so I can 

 5 determine what the speed of the vehicle was during this crash.  

 6 And to get to the energy, you need two things.  We've talked 

 7 about the measurement, how far did it deform.  And from the 

 8 crash test we get the second piece of information, which is 

 9 what is the stiffness of a particular vehicle.  Each vehicle 

10 will crush a different amount, you know, based upon how it's 

11 constructed. 

12 Q. All right.  So could we see the next slide?  

13 And this would be from NHTSA.  Does that stand for the 

14 National Highway Traffic Safety Administration? 

15 A. Yes, it does.

16 Q. And they're the people that publish the star ratings or

17 whatever of crash test data.

18 A. That's right.

19 Q. Every so often you read in the newspaper about they've

20 released some new tests.  Do they actually test a 2001 or

21 equivalent Ranger?

22 A. Yes.

23 Q. And so this is from theirs, and they would run it

24 35 miles an hour?

25 A. Right.  They run it into a frontal barrier at 35 miles
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 1 per hour, and then they document how much it crushed knowing

 2 the impact speed.

 3 Q. Okay.  Could we see the next slide?  

 4 So the bottom one would be the 35-mile-an-hour barrier 

 5 test.  And is the top one Mr. Nease's vehicle? 

 6 A. Correct.  That's a police photograph on the top portion.

 7 And what we found, you know, right off the bat in looking at

 8 this is that they were very similar.  So it's very similar

 9 damage to a 35-mile-per-hour barrier test.

10 Q. Okay.  And were you then able to use that to arrive at

11 some speed or barrier equivalent speed for Mr. Nease's crash?

12 And now we're looking at the passenger side.

13 A. Right.  You go to the passenger side.  You see the same

14 sort of thing.  The damage is very similar to the test

15 vehicle.

16 Q. Can we see the next slide?

17 A. Right front.

18 Q. Next slide.  And then comparing to the scan of Mr.

19 Nease's vehicle.

20 A. Correct.

21 Q. And then the next slide.

22 So is this some measurements that you all made? 

23 A. Right.  So on the left side are -- you see this line that

24 indicates the extent of the damage to the Nease vehicle, and

25 we've taken a measurement from the undamaged bumper back to
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 1 that line.  And what we found is that the maximum damage is

 2 right at about 22 inches.  So we had nearly 2 feet of rearward

 3 motion of the components as a result of that impact.

 4 And so the right side of this screen, what you see is a 

 5 software package called EDCRASH.  It's a package that performs 

 6 reconstruction calculations for these types of crashes, and it 

 7 allows me to determine what's called a barrier equivalent 

 8 speed for this amount of damage.   

 9 And if you -- if you see there, 34.1 miles per hour is 

10 how the equations work out or how the calculations work out. 

11 Q. And that agrees fairly closely with the 35-mile-an-hour

12 barrier test?

13 A. Right.  And it's what we'd expect just from visually

14 comparing the two.  It looked very close to 35-mile-per-hour

15 test results.

16 Q. So was there some damage to the brick wall as well?

17 A. Correct.  So we have to account for extra energy for what

18 the object was hitting, which was the brick wall.  And if you

19 take that into account, what I gave as an impact speed of the

20 brick wall of about 35 to 36 miles per hour.

21 Q. Okay.  Now, we're still wanting to know what speed Mr.

22 Nease's vehicle would have been going at the time it left the

23 roadway.  Did you have to do some additional testing to try to

24 arrive at that?

25 A. I did.  I did some testing to allow -- to give me some
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 1 acceleration rates that I could use to work on the

 2 reconstruction now back up the road.

 3 So from this analysis that we've been through, I've got 

 4 an idea of the speed where it hit the wall finally is 35 to 36 

 5 miles per hour.  But for an accident reconstruction, what you 

 6 do is start at the point of rest and you add up energy or you 

 7 work your way backwards calculating the speeds.   

 8 So I ran some tests to help me get numbers or inputs to 

 9 make those calculations. 

10 Q. All right.  And to do these tests did you acquire a 2001

11 Ford Ranger?

12 A. Yes, I did.

13 Q. And did you take it to a test track?

14 A. Yes, I did.

15 Q. And did you instrument it with special instruments to

16 measure speeds and acceleration rates and braking force and so

17 forth on this vehicle?

18 A. Yes.

19 Q. Okay.  Could we go to the next slide?  

20 And is this your exemplar Ford Ranger? 

21 A. That's the exemplar vehicle at the track.

22 Q. Did it have a 4.0-liter V6 engine?

23 A. Yes.

24 Q. Did it have the same braking system as was on Mr. Nease's

25 truck?
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 1 A. Yes.

 2 Q. It looks like you even had the same wheels as on Mr.

 3 Nease's truck.

 4 A. Same wheels, same color.

 5 Q. Okay.  So did you take some photographs -- can we see the

 6 next slide?  

 7 Again, there's a compliance -- this vehicle is similar in 

 8 all respects to Mr. Nease's truck? 

 9 A. Yes.

10 Q. Or all significant respects.  I think the interior may be

11 a slightly different color.  But can you go and show us, then,

12 what sort of instrumentation you used?

13 A. So this is an idea of the set-up of the instrumentation.

14 We have a computer into which all the instrumentation signals

15 were fed so we can record the data while we're running the

16 tests.

17 The data we would record, as Mr. Bibb indicated, is the 

18 speed of the vehicle, the engine speed, the position of the 

19 accelerator pedal, the position of the throttle, the brake 

20 pedal position, the force on the brake pedal.  And I think 

21 that's it. 

22 Q. Okay.  And how many runs or tests did you perform using

23 this vehicle?

24 A. We ran 53 different runs of different combinations of the

25 acceleration and brake input.
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 1 Q. Now, for your reconstruction did you do some acceleration

 2 and braking runs just to get some baselines on how fast the

 3 vehicle would accelerate and how fast the vehicle would coast

 4 down?

 5 A. Right.  What I wanted to do -- yes, I did.

 6 Q. Okay.  Can you tell us -- I guess the first one would be

 7 a test of acceleration, full throttle acceleration.

 8 A. Yes.  Yes, this test.

 9 Q. Now, this is the data that would be captured on your

10 computer?

11 A. Right.  And we're going to plot it out here.  And what

12 I've done is I've taken it in a step-by-step method to be a

13 little bit easier to see.  The values that we're going to be

14 reading are on the Y axis or the vertical access, and the

15 distance traveled during the test is along here on the X 

16 axis.

17 Q. Okay.  So could we see the first line?  What is this

18 green line?

19 A. The green line shows the throttle opening.  So that's

20 actually measuring how far the throttle is opening during the

21 test.  And it's shown in a percent from zero to a hundred

22 percent.

23 And if you look at the beginning of the test, I'm driving 

24 along -- I think this test is at 50 miles per hour.  We'll see 

25 that in a minute.  But you see I have a small amount of 
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 1 throttle opening with what I'm driving along at the start of 

 2 the test, and then I push the accelerator pedal to the floor 

 3 and hold it at full throttle.  So this is at a hundred percent 

 4 throttle. 

 5 Q. Okay.  Now, overlay that with what, Mr. Stopschinski?

 6 A. It's going to now be the braking channel.

 7 Q. Okay.

 8 A. The braking channel is shown in red, and for this test

 9 really the indication is -- that it's meant to show is that

10 we're not applying any brakes while we're accelerating.  The

11 braking channel is zero along that path, along that time of

12 the acceleration, and it's not till at the conclusion of the

13 test that I'm applying the brakes.  And that's when you see

14 the red channel go up.

15 Q. Now, you have a blue line for speed.

16 A. Yes.  So you see the speed coming in of 50 miles per

17 hour, and the speed is relatively constant until the

18 accelerator pedal is pressed to the floor, the throttle is at

19 full throttle, and then you see the speed beginning to

20 increase.

21 Q. It looks like it goes up to a little more than 80 miles

22 an hour?

23 A. Yes, a little more than 80 miles per hour.  And this is

24 data that I want to use in my reconstruction analysis.  I want

25 to see this particular truck, what its acceleration capability
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 1 is, what its acceleration rate is.  So this gives me that type

 2 of data.

 3 Q. Now, to get to that speed, you cover -- it's hard for me

 4 to read, but it looks like 1,100 feet.

 5 A. Yeah, that's about right.  Yeah.

 6 Q. All right.  Now, did you also do some coast-down testing?

 7 A. I did, yes.

 8 Q. And why did you do that?

 9 A. Well, there were two scenarios that I wanted to look at

10 on the reconstruction.  Again, I know the impact speed of 35

11 to 36 miles per hour, and I wanted to look at two scenarios

12 from the point where the vehicle left the roadway.  

13 One scenario is if it was accelerated at full throttle 

14 and the pedal fully down, the accelerator pedal fully down and 

15 held the entire distance up to that point.  If I had the 

16 acceleration rate, I could start at the point of rest and I 

17 could work my way back and determine a speed at that point.  

18 So that was one scenario.   

19 The second scenario I wanted to see is if we assumed that 

20 the accelerator pedal was not pressed at all.  Now, both of 

21 these scenarios, I don't want to deal with any brake 

22 application at all.  I just wanted to look at accelerator 

23 pedal.  So we have full pedal and no pedal.  And so I needed 

24 those two sets of data.   

25 This test, which was number 15, gives me the full 
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 1 throttle acceleration rate.  This next test will give me a 

 2 coast-down or no accelerator pedal application rate. 

 3 Q. Can we see the next slide?  

 4 And we can deal with this one fairly quickly. 

 5 A. It's the same pattern.  The green is the throttle.  So

 6 you can see I have it in at the beginning of the test a small

 7 amount and then it drops down to zero and held at zero.  So no

 8 throttle opening.  The brakes again are maintained at zero.

 9 I'm just allowing the vehicle to coast.

10 Q. Now the speed?

11 A. Now you see the speed.  Initially 50 miles an hour.  And

12 once the accelerator pedal is released or the throttle is

13 closed, the speed will drop down.

14 Q. Okay.  And over the same distance of 1,100 feet, we saw

15 another one.  This one goes from 50 to about 35 miles an 

16 hour.

17 A. Yeah, around 35; maybe 36, 37.

18 Q. Now, how do you apply this to your reconstruction

19 diagram?

20 A. Well, I need to take into account the events from the

21 scene diagram.  The key events that we have are, of course,

22 the final impact, and we've dealt with that, the impact into

23 the stall of the car wash, and we have the curb strikes along

24 the way, three major curb strikes.  And I believe that the

25 front tires were deflated after the first curb impact.
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 1 So all of these events, what I'm calling decelerating 

 2 events, have to be taken into account, along with the 

 3 distance, which I now know from my scene diagram, along with 

 4 these acceleration rates from the test data.  So all of that 

 5 is compiled together to calculate the speeds given, you know, 

 6 different scenarios. 

 7 Q. Could we see the next slide, Mr. Doyle?  

 8 All right.  So, again, here we are.  Here's the 

 9 reconstruction diagram. 

10 A. And, again, this gives me key points.  It gives me key

11 deceleration events, where they occur, and it gives me the

12 distance -- the distances between those events.

13 Q. All right.  So let's take the first scenario.  That's

14 full throttle acceleration like you had with test 5.

15 Could we see the next slide, Mr. Doyle?

16 So tell us how this works. 

17 A. Okay.  This is a reconstruction chart of the speed of the

18 vehicle, and this first chart we're going to show is assuming

19 that the accelerator pedal is held fully down or the throttle

20 is fully open the entire time.

21 Now, the way this works is you start at the final impact 

22 with the wall.  And that is distance along this channel or 

23 along this axis.  This is distance back from the wall.  And, 

24 you know, if you go up and you look and you'll see 35 miles 

25 per hour at that impact.  So that's the point that we've 
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 1 calculated the energy from the damage and we know that point.  

 2 And I start applying the acceleration rate and the 

 3 decelerating events as we go through and work our way 

 4 backwards to the point where the vehicle left the road.   

 5 In accident reconstruction everything is always working 

 6 from -- it's working upstream.  It's working sort of in 

 7 reverse.  You start at the point of rest and you work 

 8 rearward.   

 9 So the first event we have is impact with the car wash 

10 stall.  You see that here.  And you see the large change in 

11 speed due to that or you see, you know, a steep change in 

12 speed I should say.  And then along here you see the three 

13 curb impacts, and those are essentially these vertical changes 

14 in speed; one, two, and three.   

15 And then as you work your way back, you get back to 

16 350 feet.  That is the point where the vehicle departed the 

17 road.  And all of those distances come from the scale of the 

18 scene diagram.  And so these are using average values, and 

19 what I get is a roadway departure speed of about 30 miles per 

20 hour. 

21 Q. Well, that doesn't sound right because I think we've had

22 testimony that Mr. Nease was driving a lot faster than that

23 down the highway.

24 A. We have.  We've had testimony that this speed appears to

25 be low.  And what that tells me is that the scenario doesn't
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 1 really fit that the throttle is held open over that entire

 2 distance.

 3 Q. In other words, to end up at the brick wall at 35 miles

 4 an hour and have the hits to the car wash and the three curbs,

 5 you've got to start out at a lower speed if you're at full

 6 throttle acceleration.

 7 A. That's right.

 8 Q. Well, let's take it the other way.  Let's say there's no

 9 throttle input at all.  Did you look at that?

10 A. Right.  And that's the data I got from the second --

11 Q. Next slide.  There we go.

12 A. And so we go through the same process.  I go through the

13 same calculations.  I begin again at the wall.  We have a

14 35-mile-per-hour speed coming into the wall.  And then we just

15 simply work the calculations back with the deceleration of

16 coasting, the decelerating events, the wall and the curbs, and

17 coming back to the point of departure of the roadway.

18 And what I get there is a speed -- average speed of about 

19 60 miles per hour. 

20 Q. Neither one of these have any braking.

21 A. Neither one of these have any braking at all, braking

22 meaning applying the brake pedal.

23 Q. And why not figure in some braking, Mr. Stopschinski?

24 A. Well, because that was my choice on these scenarios.  I

25 want to look at the range of accelerator pedal application
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 1 from full throttle to -- full pedal application to no pedal

 2 application in the absence of braking.

 3 Q. And was there any evidence of braking at the scene?

 4 A. Not that I saw, no, and not that's been reported.

 5 Q. Okay.  So now what does this tell us?  Are you somewhere

 6 in between those?  Is that going to be your opinion?

 7 A. Yeah.  And so what that tells me is I now have a range or

 8 I have a cone here that I've highlighted, this shaded area.

 9 And what it tells me is I want to know if it's possible that

10 without braking and with accelerator pedal application, would

11 this crash happen the way we know that it happened, would the

12 vehicle go through these events that we know, over the

13 distances that we know, and arrive at the impact for 35,

14 36 miles per hour at the wall.

15 And what this shows me is that if you assume a speed of 

16 about 50 miles per hour, just a nominal value given the speed 

17 limit of the roadway and the testimony from the witnesses, 

18 that it is indeed possible.  It's within this cone of 

19 possibilities from zero percent to full throttle application.  

20 And what I've determined -- and we can click on the next 

21 slide. 

22 Q. Next slide.

23 A. As you see, it says here accelerator pedal pressed, not

24 constant full throttle.  And so what that means is, it's

25 likely that the accelerator pedal is pressed some amount, but
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 1 it's not consistently held down fully.  It's somewhere between

 2 no pedal and full pedal.

 3 Q. And does that make some sense with these curb impacts

 4 being involved?

 5 A. Sure.

 6 Q. And driving off-road across --

 7 A. Right.

 8 Q. But you also heard Mr. Daily this morning talking about

 9 that he was doing 50 and that Mr. Nease came up quickly behind

10 him.  Let's say Mr. Nease leaves the road at 60 miles an hour,

11 what does your analysis tell you?

12 A. Well, if it's at 60 miles an hour, then he would be

13 coasting, no accelerator pedal application, coming down to the

14 crash.

15 Q. Pressing but not -- pressing on something but not

16 accelerating.

17 A. Not accelerating or -- 

18 Q. And -- 

19 A. -- very lightly on the accelerator.

20 THE REPORTER:  Or -- I'm sorry.

21 THE WITNESS:  Or very lightly on the accelerator.

22 BY MR. BIBB: 

23 Q. All right.  And if he were braking, then he would have to

24 be outside of this parameter, correct?

25 A. Correct.  And we're going to review that when we deal
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 1 with the braking aspect.  All of this has been to try to

 2 quantify the idea of the accelerator application, and next

 3 we're going to deal with the performance with brake

 4 application.

 5 Q. Right.  And this is going to bring us, I think, up to the

 6 lunch hour here.  But you did some throttle and braking

 7 testing with the subject -- with the exemplar vehicle; is that

 8 correct?

 9 A. That's correct.

10 Q. All right.  And let's take a look, if we could, I think

11 it's -- is it your test number 3?

12 A. Yes.

13 Q. Okay.  Tell us what this test shows.

14 A. One of the things I wanted to look at with this

15 vehicle -- and I've already talked about this a little bit --

16 is what is the performance of the throttle for the speed we've

17 been discussing, which is 50 miles an hour on the roadway; how

18 much throttle does it take actually to drive at 50 miles per

19 hour.

20 And what I found is -- and this is the same type of 

21 chart, and you can see this section here of the throttle is 

22 right at about 5, maybe 6 percent throttle opening.  And the 

23 reason for that is when you're driving a vehicle and you're 

24 accelerating it, it takes more energy to bring it up to a 

25 speed, to cause it to accelerate, for the speed to increase; 
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 1 but once you achieve that speed, once you're at that speed, 

 2 you really only have to overcome a certain amount of force to 

 3 hold that speed.  And that force is mainly aerodynamic forces 

 4 and losses in the engine and the tires.  And those forces 

 5 really aren't that significant.   

 6 And so once you get your vehicle up to speed, it really 

 7 takes a lesser amount of accelerator pedal input to hold that 

 8 speed.  And on this particular vehicle, what I found is that 

 9 it's about 5 -- 5 to 6 percent. 

10 Q. And, again, were you driving a flat road like Mr. Nease

11 was?

12 A. Yes.

13 Q. And, again, you were running these tests -- when? -- in

14 August of last year?

15 A. Yes.

16 Q. At that time were you using the information from the

17 police report and the scene witnesses and Mr. Nease to try to

18 get these baseline speeds?

19 A. Correct.

20 Q. All right.  And at that time was it your understanding

21 from reviewing those depositions that Mr. Nease was driving at

22 approximately 50 miles an hour down MacCorkle Avenue or Route

23 60 at the time of the crash?

24 A. Right.  And that is the speed limit in that area.

25 Q. Okay.  So we've got the chart here, but if we've got a
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 1 5 percent throttle opening, or thereabouts, 5 to 6 percent,

 2 how much does that move the speed control cable?

 3 A. It moves it a very small amount.  It's on the order of

 4 about -- I think I measured .088 inches.

 5 Q. Okay.  And is that about 2 millimeters?

 6 A. About 2 millimeters.

 7 Q. And I think Dr. MacLean described that as the thickness

 8 of a 50-cent piece.  Is that about right?  Is that about

 9 correct?

10 A. That sounds about right.

11 Q. So now why is it so important -- we've only got, like, a

12 2-millimeter movement in the speed control cable to hold the

13 vehicle at 50 miles an hour.  What is the significance of

14 that?

15 A. The significance is the claim is that the cable somehow

16 became bound and -- well, there's two points.  One is that the

17 cable somehow became bound, and I wanted to see at what

18 position that cable would be in at while the vehicle is

19 traveling at 50 miles per hour.  And what I found is that it's

20 a very small amount.  I think it's a little over 2 millimeters

21 above or change from its idle position when you're not

22 pressing the pedal at all.

23 The other thing I wanted to see is if the throttle was to 

24 become bound while Mr. Nease was driving down the road at 

25 50 miles per hour, what would the throttle position be, and 
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 1 would it be something that would be -- that you could overcome 

 2 by application of the brakes.  And what I found is that, 

 3 again, it's about 5 to 6 percent, and it can easily be 

 4 overcome by applying the brake pedal. 

 5 Q. So now did you run a test at 50 miles an hour and then

 6 hold the throttle open at that opening at 50 miles an hour --

 7 what would be the equivalent of 50 miles an hour and then

 8 apply the brakes?

 9 A. Yes.

10 Q. And do you have that data with us?  

11 Could we see the next slide?   

12 We may have just talked about that.  This is what we were 

13 talking about.  Would you go back for just a second?   

14 This was the amount of throttle opening? 

15 A. Right.  I made a table on the left from our measurements

16 on the vehicle, and I just simply measured it at different

17 speeds.  So you can see 30 miles per hour is about

18 2.7 percent; 40 miles per hour, 3.7; 50 miles per hour, 5.2;

19 60 miles per hour, 7.8.  And this gives you an idea of the 50-

20 mile-per-hour throttle opening versus full throttle here on

21 the left.

22 Q. And then in the middle is at zero?

23 A. Zero.

24 Q. So let's go look at your 50-mile-per-hour test.  Do we

25 have the data first?
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 1 A. Yes.

 2 Q. And this is your test number 28?

 3 A. Correct.

 4 Q. All right.  So we've got throttle --

 5 A. Yeah, and you can see now, when I'm coming into this

 6 test, what I'm doing is I'm trying to hold 50 miles per hour.

 7 So you see the throttle, the green line there is again the

 8 same number we've seen over and over now.  It's about 5 to

 9 6 percent.

10 Q. And then the brake?

11 A. Then the brake, and I'll explain this brake channel a

12 little bit more now that we're dealing with it.  This is a

13 transducer that is mounted to the brake pedal itself.  And so

14 when I'm applying the brake pedal, what I'm doing is I'm

15 stepping on this transducer.  And what transducer means is it

16 converts that energy into a signal.  And so this is a

17 measurement of how many pounds of force I'm using with my foot

18 to press on the brake pedal.

19 Q. Okay.

20 A. And there's a good shot from our instrumentation of the

21 transducer itself mounted on the brake pedal.

22 Q. So to run this test, you hold the accelerator pedal down

23 with your right foot and then to maintain the throttle opening

24 at what it would be for 50 miles an hour and then also apply

25 the brake at the same time?
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 1 A. Right.  And so you may see some variation, a little

 2 variation in the throttle.  What I'm attempting to do is I'm

 3 driving with my right foot in fairly normal standard fashion

 4 holding 50 miles per hour, and then I'm trying to lock that

 5 foot into position as steady as I can and then apply the brake

 6 pedal with my left foot.  

 7 So I'm holding the throttle open to the 50-mile-per-hour 

 8 position and applying the brake pedal with my left foot.  So 

 9 once -- 

10 Q. What happens to the speed of the vehicle when you do

11 that?

12 A. The speed drops and the vehicle --

13 Q. Next slide.

14 A. -- the vehicle stops.

15 Q. And you said it was -- what? -- 25 to 30 pounds of force

16 on the pedal, brake pedal?

17 A. Right.  And you can read the -- the peak force here is a

18 little less than 30 pounds on the brake pedal.  That's the red

19 line.  And then what you see is when the brake pedal is

20 applied -- of course, this measures when I first touch the

21 brake pedal.  It takes a little bit of time for the system to

22 begin to grab the brakes.  And when they do grab, you see the

23 speed decline here in the blue line all the way down to zero.

24 Q. And how many feet did it take?

25 A. That's about 175 feet from the first instant that I
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 1 touched the brake pedal.

 2 Q. Now, were you pressing as hard as you could on the brake

 3 pedal there?

 4 A. No.

 5 Q. Can you quantify what 25 pounds of force is like on a

 6 brake pedal?

 7 A. I would say that's -- it's difficult to say what a normal

 8 stop would be.  I would say this would be a little bit higher

 9 than what somebody would apply for a normal stop, meaning

10 coming up to a stop sign or a stoplight in traffic, something

11 like that.

12 I think that, you know, it's different for different 

13 drivers, but, you know, you could be on the order of 10 to 

14 15 pounds in a normal -- maybe 7, 8 to 15 pounds in a normal 

15 kind of stop.  So this would be a little bit higher than that, 

16 but it would basically, I think, not be that much more 

17 noticeable than a normal stop. 

18 Q. Okay.  And did you do a video of this test?

19 A. I did.

20 Q. Could we see the video?  

21 (Video played) 

22 A. Can we pause it there?  We show it in two different --

23 two different times through the run because the run happens

24 pretty quickly, as you can just see, but we're going to show

25 more of these.  So it would be good to take a second to orient
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 1 you to the layout here.

 2 But in the upper left is a camera that's mounted in the 

 3 vehicle, and it's looking over my shoulder, sort of out the 

 4 windshield.  We have in the large view, we have a camera 

 5 that's up on a lift and it's looking down on the track.  And 

 6 at the initiation of the particular test is at these cones.  

 7 That's where I'm putting in the particular input, depending on 

 8 what the test is.  And then we've overlaid the speed of the 

 9 vehicle here from our sensors that we have on the vehicle.   

10 We're going to show another view right after this of the 

11 same run.  We also have a camera that's on the pedals 

12 themselves, so it's mounted under the dash, looking at the 

13 pedals.  So you can see my feet as I'm applying the pedals.  

14 And then we have another camera that's in the engine 

15 compartment that's looking at the throttle body and the cable 

16 attachments to the throttle body. 

17 Q. You're going to see this piece moving back and forth.

18 A. Yeah, you can see that gray -- that gray piece, what's

19 called the guide tube of the throttle body -- of the speed

20 control cable.

21 Q. But this is the very same run just synched up with a

22 different view.

23 A. So we can see different camera views, correct.

24 Q. Could we see that?

25 (Video playing) 
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 1 A. So you can see my two feet, one holding the accelerator

 2 pedal, one applying the brake.  And at the end, I release the

 3 accelerator pedal and you see the throttle move.  I don't know

 4 if you noticed that at the end, but it's just really a very

 5 small amount that the throttle was open.  I released the pedal

 6 and it comes back to idle.

 7 Q. Now, of course, part of Mr. Nease's path of travel was

 8 across some grass.  That was run on pavement.  Did you also

 9 run the same test on grass?

10 A. Yes, I did.

11 Q. And maybe we can just go through that a little quicker

12 here.

13 A. Sure.

14 Q. Now the jury is oriented again.  Here's your

15 demonstration 48, held at 50 miles an hour.

16 A. Right.

17 Q. Applied the brake up to what's -- the average is around

18 30, peak is around 40?

19 A. Maybe closer to 45.  Average is just under 30 pounds,

20 probably right in here.

21 Q. And -- 

22 A. Or I'm sorry.  Just over 30 pounds.

23 Q. And then when the brake is applied --

24 A. The speed begins to drop and comes down to zero.  The

25 vehicle comes to rest.
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 1 Q. Let's see this video then, test 48.

 2 (Video played) 

 3 A. You see driving along the grass now.  The brakes are

 4 applied.  I think you maybe even heard the engine a little bit

 5 there.  I'm holding the throttle open and in that same amount

 6 I'm applying the brakes.  And you see the release of the

 7 throttle there at the end.

 8 Q. And how far did it take to stop the truck under those

 9 circumstances?

10 A. This one was about 185 feet I believe is what we have.

11 Q. Okay.  Now, you understood that the claim was that the

12 throttle is running wide open.  Did you run some tests trying

13 to hold the throttle wide open?

14 A. Yes, I did.

15 Q. And then apply the brakes to stop the vehicle?

16 A. Right, in a similar fashion to what we've seen, although

17 this time we're traveling at 50 miles per hour and I just take

18 my right foot and push the accelerator pedal to the floor and

19 hold it there.

20 Q. Let's see what the data plots look like first.  A hundred

21 percent throttle.

22 A. Yeah, this is the throttle, and you can see the same

23 thing that we saw before on the acceleration run, only this

24 time I'm going to apply the brakes while I'm holding the

25 throttle fully open.  So you see under this -- while the
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 1 throttle is fully open, we have the brake application coming

 2 in, which is the red.  And then you see the speed.  The full

 3 throttle goes in and it takes a little bit of time for the

 4 engine to begin to build up the torque, and then you see the

 5 speed begin to increase before the brakes are applied.  Once

 6 the brakes are applied, the speed decreases down and the

 7 vehicle stops.

 8 Q. Again, with the throttle being held wide open.

 9 A. The throttle is wide open the entire time.

10 Q. Okay.  And how long did it take to stop the vehicle with

11 around 60 pounds of force on the pedal at wide open?

12 A. That's about -- I'd say about 250 feet.

13 Q. And could we see the video for this?

14 (Video playing) 

15 A. Now it's full throttle with braking.

16 So there's even a little bit of tire spin there at the 

17 end.  The front brakes and the rear brakes were working 

18 together to slow the vehicle, but at that point near the end, 

19 the rear brakes aren't holding the drive wheels quite enough 

20 and they're spinning a little bit, but the front brakes are 

21 holding the vehicle stationary.   

22 So you see coming into the course, and then you see full 

23 throttle with my right foot.  The brakes are applied with my 

24 left foot.  

25 THE REPORTER:  I'm sorry.  I can't hear you.
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 1 A. Full throttle with my right foot.  Brakes were applied

 2 with my left foot.

 3 Q. Could we run that last run since Mr. Stopschinski was

 4 trying to talk and show it at the same time?  

 5 (Video played) 

 6 Q. And did you do this same run on grass?

 7 A. I did, yes.

 8 Q. Could we see -- I think it's test 50.

 9 You've got the same sort of data plots again.  Maybe just 

10 go to the video on this one. 

11 A. Sure.

12 (Video played) 

13 Q. Now, on that one, if we went back to the data plots, you

14 had to apply around 70 pounds of force to the brake pedal?  Do

15 you see those data plots for test 50 to bring it to a stop?

16 A. Yeah.  Initially it's about 45 pounds, and you can see

17 when the -- as soon as the brakes come in and we're at about a

18 45-pound level, the speed begins to decrease.

19 Now, as we get down to this lower portion to bring it to 

20 an absolute stop against full throttle, I've increased the 

21 brake force up -- it looks like there's a little spike here at 

22 the end where it seems to go up to 90, but that's for a 

23 fraction of a second.  But, yeah, I'd say about 70 miles per 

24 hour -- or 70 pounds of force here, which is this level. 

25 Q. And, in fact, as you listen to it, you could hear the

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 126 of 295 PageID #: 6385

JA2139

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 441 of 634



Stopschinski - Direct

127

 1 engine seem to rev up there as you were slowing down.  Is it

 2 downshifting?

 3 A. Right.  Because of the full throttle input and the

 4 decreasing speed, the engine will want to downshift at that

 5 point, which gives it a little more torque.

 6 Q. And does that make it a little bit more difficult to stop

 7 or to apply more force to stop the vehicle?

 8 A. Right.  And you see that in this chart.

 9 Q. All right.  And this case on grass, you were able to stop

10 the vehicle with wide open throttle starting out at 50 miles

11 an hour in how many feet?

12 A. It looks like a little -- maybe about 290.

13 Q. Okay.  So, Mr. Stopschinski, in your tests -- and we've

14 got a lot more of them that we could show if we wanted to.

15 But these tests, did you find in every case that the brakes

16 would overcome the throttle and stop the vehicle?

17 A. Right.  The application of the brakes will cause the

18 vehicle to slow down, and continual application will cause the

19 vehicle to stop.

20 Q. Based on the field testing you did there at the racetrack

21 with an exemplar vehicle, were you then able to correlate

22 those results with your reconstruction speed calculations?

23 A. I did.  So I have new data now with braking that I can

24 again look at in terms of the reconstruction speeds.

25 Q. Okay.  And can we see the next slide?  
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 1 And tell us, there's your cone there of coast-down and 

 2 full throttle. 

 3 A. Right.  So this is the coast-down and the full throttle

 4 that lead to the impact with the wall at the 35 miles per

 5 hour, 36 miles per hour.  When I now add the plots for the

 6 braking versus an open throttle, I have a plot in the light

 7 green there of braking versus 50-mile-per-hour throttle

 8 position and I have a plot there in purple of braking versus

 9 full throttle.  

10 And if I apply those plots, what I see is that the speed 

11 just continues to increase, continues to -- or continues to 

12 decrease, continues to decrease, and the vehicle would come to 

13 a stop before it reached the wall. 

14 Q. So what conclusion can you reach from your reconstruction

15 and your vehicle testing?

16 A. Is that the vehicle was not being braked as it was

17 traveling through this path on the roadway or off the roadway.

18 The vehicle would have decelerated to a speed lesser than the

19 speed we know from the reconstruction.

20 Q. So even if it hit the wall, it would be going less than

21 35 miles per hour?

22 A. Right, and it probably wouldn't even get to the wall.

23 Q. And in using either the 50-mile-an-hour constant speed or

24 the full throttle, if the brakes were applied as you did in

25 the videos there, would you even reach the wall?

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 128 of 295 PageID #: 6387

JA2141

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 443 of 634



Stopschinski - Direct

129

 1 A. No, you would not.

 2 Q. And it looks to me then at full throttle, you've got a

 3 hundred feet short of the wall?

 4 A. Correct.  And this is just using the scale of the

 5 off-the-road portion.  Obviously if you applied these

 6 distances on the road where we had 1,600 feet plus, the

 7 vehicle would have more than enough room, of distance and time

 8 to come to a stop.

 9 Q. Now, based on all of your work, your review of the

10 compliance packages, the federal safety standards, your

11 reconstruction, your vehicle inspections, your testing with an

12 exemplar, do you have an opinion within a reasonable degree of

13 engineering certainty as to whether the 2001 Ford Ranger is a

14 reasonably safe vehicle?

15 A. Yes, I believe it is.

16 Q. And why?

17 A. Because of all the work that I've done and the analysis,

18 particularly with regard to the throttle control system and

19 the braking system of the vehicle.  I believe it functions in

20 a reasonable manner and in a safe manner.

21 Q. Based on your examination of the vehicle, your review of

22 the Ford documents, the engineering specifications, the

23 drawings, the compliance packages, do you have an opinion and

24 conclusion, Mr. Stopschinski, within a reasonable degree of

25 engineering certainty as to whether there was reasonable care
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 1 exercised by Ford Motor Company in the design of this vehicle?

 2 A. I believe there was.

 3 Q. And, again, would that be for the same reasons?

 4 A. Yes.

 5 Q. Finally, Mr. Stopschinski, do you have an opinion as to

 6 whether the speed control cable stuck at the time of Mr.

 7 Nease's crash?

 8 A. I don't believe that it did.

 9 Q. And, again, have there ever been any history of a stuck

10 throttle with this vehicle before?

11 A. No, there is not.

12 Q. When you inspected the vehicle, was the accelerator --

13 excuse me -- the speed control cable stuck at that time?

14 A. No, it was not.

15 Q. Did the vehicle appear to operate normally up until the

16 time of the crash on the day of the crash based on your review

17 of deposition testimony in this case?

18 A. Yes.

19 Q. And was your testing on the vehicle following the crash,

20 did that show any problems with the accelerator control cable

21 or the speed control cable or any binding or sticking in the

22 operation of those systems?

23 A. No, it did not.

24 Q. Mr. Stopschinski, do you have an opinion as to whether,

25 if the vehicle's throttle had stuck for whatever reason,
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 1 whether the brakes would have stopped the vehicle?

 2 A. I believe the application of the brakes under that

 3 condition will slow the vehicle and eventually stop the

 4 vehicle.

 5 Q. Were all of the braking and throttle components in place

 6 and operating correctly when you examined the vehicle after

 7 the crash?

 8 A. Other than the damage that we've noted, yes.

 9 Q. And was -- based on your evaluation of Mr. Nease's truck,

10 your knowledge of vehicles in general, and your testing of the

11 exemplar vehicle, will this 2001 Ford Ranger accelerate

12 without -- by depressing the brake pedal?

13 A. No, I don't believe it will.

14 Q. Will it decelerate if the brake pedal is depressed?

15 A. Yes.

16 Q. Will it decelerate if the brake pedal is depressed even

17 if the throttle is held wide open?

18 A. Yes.

19 Q. Finally, Mr. Stopschinski, do you have an opinion within

20 a reasonable degree of engineering certainty as to whether Mr.

21 Nease pressed the accelerator pedal instead of the brake pedal

22 at the time of the crash?

23 A. I believe he pressed the accelerator pedal, causing the

24 vehicle to accelerate.

25 Q. And did you find any evidence of any braking at all at
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 1 the scene based on your review of the available records, the

 2 photographs, and your analysis of this crash?

 3 A. No.

 4 Q. If the vehicle had been braked, would the speed have been

 5 even less than 35 miles an hour at the brick wall or the

 6 vehicle would've stopped altogether prior to the brick wall?

 7 A. Yes, it would have.

 8 MR. BIBB:  Your Honor, one moment, please.

 9 THE COURT:  All right.

10 MR. BIBB:  Lunchtime, Mr. Stopschinski.  I have no

11 further questions at this time.

12 THE COURT:  All right.  Ladies and gentlemen, it's a

13 good time to take a break.

14 Doctor, you may step down, but don't discuss your 

15 testimony with anyone.   

16 Ladies and gentlemen, we're going to take a break until 

17 1:30.  Please remember my instructions on the other days.  

18 Don't discuss the case or deliberate.  Make sure you have a 

19 sticker if you leave the jury room.   

20 With that, we'll return at 1:30.   

21 I'm going to advise counsel I've got another matter I 

22 need to take up.  So if you would quickly move your papers so 

23 that counsel from the other case can come up, I would 

24 appreciate it.   

25 We stand in recess.   
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 1 (Jury Out) 

 2 (Lunch recess from 12:08 p.m. to 1:29 p.m.) 

 3 THE COURT:  All right.  Are we ready to proceed?

 4 MR. HEISKELL:  Yes, Your Honor.  We have one

 5 preliminary matter prior to my cross-examination of the

 6 witness.

 7 THE COURT:  Okay.

 8 MR. HEISKELL:  Your Honor, Mr. Stopschinski as part

 9 of the materials he reviewed in doing his work for Ford in

10 this case attached a listing of documents and materials that

11 he reviewed with his report, and among those documents are

12 plaintiffs' Rule 26(a)(1) disclosures.

13 In our plaintiffs' Rule 26(a)(1) disclosures on page 4 at 

14 paragraph 38, there is an entry with the name of Casey Mulder 

15 and a description of Mr. Mulder's testimony, which is that he 

16 is a former employee of Ford Motor Company who has given 

17 deposition testimony in Huber v. Ford and Olson v. Ford as to 

18 the fact that brake pedal forces may not be sufficient to 

19 overcome the open throttle in Ford vehicles of the type at 

20 issue in this case.   

21 And I'd like to be able to inquire of Mr. Stopschinski 

22 what part of that may have informed his opinions in this case, 

23 to what extent he read the materials that he said he reviewed, 

24 and then to the extent that we need to, or there's a 56-second 

25 clip of what Mr. Mulder said and which was available to 
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 1 Mr. Stopschinski. 

 2 THE COURT:  All right.  What's the defendant's

 3 response?

 4 MR. BIBB:  Well, again, this seems to be just an

 5 effort to backdoor in Mr. Mulder's testimony.  The email

 6 that's being read from relates to an issue of wide open

 7 throttle, no vacuum assist, and whether he could open the

 8 brake pressure switch, which is not a claim in this case at

 9 all.

10 THE COURT:  That's Mr. Mulder's email?

11 MR. BIBB:  It is.

12 THE COURT:  All right.

13 MR. BIBB:  We've got a copy of it, and that's what

14 they apparently are reading from in his transcript.

15 THE COURT:  Was he provided the video of

16 Mr. Mulder's --

17 MR. BIBB:  I don't think so, Your Honor.

18 THE COURT:  -- deposition?

19 MR. BIBB:  I think this is -- what they've put on

20 the screen here would be the sum total of what

21 Mr. Stopschinski would have received with respect to the Rule

22 26(a)(1) initial disclosures.  There's just an identification

23 of people and not a transcript.  I don't know if

24 Mr. Stopschinski has ever been furnished -- we certainly

25 didn't furnish him a copy of Mr. Mulder's transcript.
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 1 MR. HEISKELL:  Your Honor, just because Ford Motor

 2 Company and their attorneys decided not to provide the

 3 testimony of a former employee in full to Mr. Stopschinski

 4 who's inquiring about a product defect, we think it'd be

 5 certainly fair game to see what he did study about Mr. Mulder.

 6 THE COURT:  Well, I don't know that I have any

 7 problem with you asking specifically what he was provided in

 8 the way of any statement or email for Mr. Mulder, but I think

 9 you'll have to show and can only go so far as he acknowledges

10 having reviewed a particular document in order to examine him

11 about it.

12 MR. HEISKELL:  All right.  Your Honor, if I

13 understand correctly, we're limited to asking him what was

14 shown on plaintiffs' 26(a)(1) disclosures?

15 THE COURT:  I'm not saying it's plaintiffs'

16 disclosure.  Are you saying that's what he lists as part of

17 the material he reviewed and relied upon?

18 MR. HEISKELL:  That he reviewed.  It's part of his

19 report.

20 THE COURT:  All right.  I think you can ask him

21 specifically what was in the plaintiffs' disclosure pertaining

22 to Mr. Mulder.  And I think you're pretty much stuck with his

23 answer.  If he says he reviewed an email, then I'm not going

24 to allow you to play the videotape to contradict the email

25 because it won't matter.  It's what he actually reviewed that
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 1 you may ask him about.

 2 MR. HEISKELL:  And at that point we're not allowed

 3 to ask him questions related to what was available to him if

 4 he had looked behind this name and description of what he

 5 testified --

 6 THE COURT:  Well, I guess you can ask him what he

 7 looked at and therefore what's listed there that he didn't

 8 look at.

 9 MR. HEISKELL:  Okay.

10 THE COURT:  All right.

11 MR. BIBB:  Thank you, Your Honor.

12 MR. HEISKELL:  Thank you, Your Honor.

13 THE COURT:  Let's bring the jury out.

14 (Jury in) 

15 THE COURT:  All right.  You may be seated.

16 Cross-examination. 

17 MR. HEISKELL:  Thank you, Your Honor.

18 CROSS EXAMINATION 

19 BY MR. HEISKELL: 

20 Q. Good afternoon.  Good afternoon, Mr. Stopschinski.

21 A. Good afternoon.

22 Q. My name is Hike Heiskell, and I'm one of the attorneys

23 representing Mr. and Mrs. Nease.

24 You and I have met before, have we not? 

25 A. Yes, we have.
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 1 Q. And I've taken your deposition a couple of times in

 2 previous cases, correct?

 3 A. Yes.

 4 Q. Now, if I understand correctly, you and Lee Carr, the

 5 owner of Carr Engineering, have a long history of testifying

 6 for Ford Motor Company.  Is that a fair statement?

 7 A. Well, I've provided my testimony history, and Lee Carr

 8 has been doing this kind of work for a longer period than I

 9 have.

10 Q. So when you joined Carr Engineering in 1988, Mr. Carr had

11 already testified quite a bit for Ford Motor Company.  Is that

12 a fair statement?

13 A. He had done this kind of work.  He had analyzed crashes,

14 you know, worked for attorneys analyzing crashes basically.

15 Q. All right, sir.  And you, after you got broken in at Carr

16 Engineering, so to speak, I take it you began assisting Mr.

17 Carr in this type of work.  Is that a fair statement?

18 A. I'm not sure what you mean by "broken in," but I started

19 working with Mr. Carr right off the bat, and others at Carr

20 Engineering, which was commonplace there.

21 Q. Right.  And that's a little more than 26 years ago,

22 correct?

23 A. Yes.

24 Q. And let's go through just very briefly some of the types

25 of cases you've testified on behalf of Ford in.  Do you recall
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 1 testifying in the case of Tarango v. Ford?

 2 A. Yes, I do.

 3 Q. And what did that -- what was the defect allegation in

 4 that case, sir?

 5 A. There were multiple allegations, as I remember.  I

 6 believe there was an allegation related to the seat belt or

 7 restraint system in the vehicle, there was an allegation

 8 related to the throttle control system, and I believe an

 9 allegation related to the braking system.

10 Q. And Ford Motor Company was the defendant in that case,

11 correct?

12 A. Yes.  They would be the defendant or one of the

13 defendants, yes.

14 Q. And it was a Ford vehicle that was the subject of that

15 case, correct?

16 A. Yes, not a Ranger pickup, not a 2001 Ranger pickup.

17 Q. I understand.  What about the Stimpson case?  Did you

18 testify in the Stimpson case on behalf of Ford Motor Company?

19 A. Yes, I did.

20 Q. And what was the alleged defect in that case, sir?

21 A. I believe it was an allegation of electronic failure of

22 the speed control system causing unintended acceleration.

23 There may have been an additional allegation related to the

24 braking system.  I just can't recall that specifically.

25 Q. All right, sir.  And how about the Schanel case out West?
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 1 Did you testify for Ford in that case?

 2 A. That was in Colorado.  I testified for attorneys

 3 representing Ford Motor Company, yes.

 4 Q. And what was the principal defect allegation in that

 5 case?

 6 A. A claim of throttle malfunction and braking system defect

 7 claim.

 8 Q. In your time with Carr Engineering and in testifying on

 9 behalf of Ford Motor Company, approximately how many defect

10 cases have you and Carr Engineering prepared for Ford Motor

11 Company?

12 A. I don't know.

13 Q. Would it be more than a hundred?

14 A. For the company as a whole?

15 Q. Yes.

16 A. It could be, yes.

17 Q. All right.  And in each case, isn't it generally true

18 that in each case someone was killed or injured and that gave

19 rise to the claim?  Is that a fair statement?  

20 MR. BIBB:  Objection, Your Honor, going into the

21 facts of these cases.

22 MR. HEISKELL:  I'm not going beyond that.

23 THE COURT:  All right.  Overruled.  I'll allow this

24 on a limited basis.

25 THE WITNESS:  I would say the majority of the time,
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 1 yes.

 2 BY MR. HEISKELL: 

 3 Q. And in each of those cases, a lawsuit had been brought on

 4 behalf of the victims; is that true?

 5 A. Most of them, yes.

 6 Q. And each of those lawsuits claimed that a defect in a

 7 Ford vehicle had caused a crash; is that correct?

 8 A. Or caused injuries, had some causation, yes.

 9 Q. And you testified -- either you and/or Mr. Carr testified

10 on Ford's behalf in each of those cases, correct?

11 A. Well, there are others at Carr Engineering that can

12 testify, that have testified for attorneys representing Ford.

13 So you say me and/or Mr. Carr.  That would be a subset of the

14 total.

15 Q. All right.  How many other people have, in fact,

16 testified for Ford Motor Company who are employees of Carr

17 Engineering?

18 A. I would say there are four.  I'd estimate four additional

19 engineers who analyze crashes and have provided testimony.

20 Q. Now, of those 26 years in which you've been with Carr

21 Engineering and testifying for Ford Motor Company, you've

22 testified in each of the cases in which you've testified that

23 there was no defect; isn't that correct?

24 A. After conducting my analysis similar to what I've

25 presented here today, I've given my opinions on the function
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 1 of the product, the function of the vehicle; and, no, I have

 2 not found a defect on the matters I've been involved in.

 3 Q. So it would be correct to say that in your 26 years of

 4 involvement in helping Ford's lawyers defend against claims of

 5 defects in Ford vehicles, you have never found a Ford

 6 component or system to be defective; is that true?

 7 A. In the matters I've been engaged in, no, I have not.

 8 Q. All right.  In each of those cases when you find that

 9 there's no defect, isn't it true that the result usually

10 allows Ford to blame the driver?

11 A. Well, it depends on the circumstance.

12 Q. So wouldn't it be fair to say that when you were hired by

13 Ford's attorneys in this case, you could be trusted to find no

14 defect in the 2001 Ford Ranger that Mr. Nease drove on

15 November 20th, 2012?

16 A. I would say that I could be trusted to perform a complete

17 analysis and give my opinions of the results of that analysis.

18 Q. And in this case, you can be trusted to let Ford lay the

19 blame for this crash on Mr. Nease, correct?

20 A. Again, I conducted my analysis and I've presented the

21 results of that analysis.

22 Q. Has Mr. Carr billed time to this file?

23 A. I don't believe so, no.

24 Q. Now, when you undertook this investigation into this

25 matter, isn't it fair to say that when you were given your
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 1 assignment to help Ford defend this case at trial, you already

 2 knew that your opinion had to be there would be no defect?

 3 A. I didn't form my opinions until I did my work.  I have to

 4 go through the work.  I have to analyze the vehicle.  I

 5 explained how when we looked at the vehicle, you can't even

 6 see the throttle.  We had to investigate the vehicle bit by

 7 bit, and what we learned is what I've presented here.

 8 Q. Well, sir, let's talk a minute about that dust cover that

 9 you put up on the screen and then showed us what was

10 underneath.  That dust cover is often called an appearance

11 cover, isn't it?

12 A. It can be called that.

13 Q. Right.  And it makes a prospective purchaser see a nice

14 clean engine after that dust cover is cleaned up, right?

15 A. It can be one of its functions, but that doesn't take

16 away from the cover function.

17 Q. Right.  And it can also hide what's underneath, which is

18 dirt, grease, and grime on the speed control cable, correct?

19 A. I don't understand that question.  If it's a cover, then

20 it's intended to cover what's underneath.  Saying that it's

21 hiding what's underneath doesn't really make sense to me.

22 Q. Have you ever lifted the appearance cover on a Ranger and

23 found a perfectly clean accelerator cable and speed control

24 cable after a vehicle has been driven fifty or sixty or, in

25 this case, a hundred and sixteen thousand miles?
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 1 A. No.  On a ten-year-old vehicle, I wouldn't expect that,

 2 no.

 3 Q. All right.  And that's because the dirt, grease, and

 4 grime are actually usually airborne and land somewhere

 5 underneath the dust cover, as well as all the other parts

 6 inside the engine compartment, right?

 7 A. Dust can be airborne, yes.

 8 Q. And, in fact, if the dust cover took care of the problem

 9 of dirt, grease, and grime on that cable, Ford Motor Company's

10 design engineers would not have had to declare the severity of

11 a stuck cable as being a 10 or assign an occurrence of 1,

12 would it?  There would be no opportunity for the cable to

13 stick if there's no dirt, grease, or grime because the dust

14 cover protects it.  Am I right?

15 A. I don't follow that question.  I'm sorry.

16 Q. All right.  You're familiar with the FMEA because I think

17 you said you reviewed it in your report.

18 A. Yes.

19 Q. And we've been talking here for the past week about

20 failure modes.  And the failure mode that is at issue in this

21 case is dirt, grease, and grime causing the cable to stick.

22 You understand that, don't you?

23 A. Yes, I do.

24 Q. All right.  Now, my question to you is, if the dust cover

25 as you characterize it actually does protect the cable against
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 1 dirt, grease, and ice, or water that forms ice, then what

 2 would be the point of having the failure mode of dirt causing

 3 the cable to stick or bind on the failure mode effects

 4 analysis?

 5 In other words, if the cover takes care of everything, 

 6 why would it show up as a potential failure mode? 

 7 A. Right.  But that's -- that's sort of flipping the

 8 process.  The process of the failure mode analysis is to

 9 brainstorm and identify any potential failure modes.  And as

10 you refer to, one of the failure modes could be grime or some

11 sort of debris entering into the cable and causing sticking.

12 That is a conceivable failure mode.  So it would rightly be

13 listed in a brainstorming session of failure modes.  

14 But then additionally, the design is created and tested 

15 and shown to perform within these, you know, potential failure 

16 modes.  So one of the mitigating design features is an engine 

17 cover. 

18 Q. All right.  But you're not suggesting that the engine

19 cover fully takes care of the problem so that there's no

20 longer a potential failure mode for that cable, are you?

21 A. No, there's multiple features in the design.  It's one of

22 the design features.  Another feature is that the throttle is

23 put high up on the engine.  You mentioned airborne particles.

24 Well, airborne particles in different sizes are affected by

25 gravity.  Bigger and heavier particles take more force to be
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 1 forced up or moved up by air to the top of the engine.

 2 Smaller dust-like particles are easily -- more easily moved up

 3 to the top of the engine.  And it's protected from the

 4 underside by the engine itself.

 5 So there are multiple features in the design.  The engine 

 6 cover is simply one of those features. 

 7 Q. All right, sir.  If there's a runaway car or truck as a

 8 result of a throttle on that car or truck sticking wide open

 9 or near wide open, what is the worst risk of harm that you can

10 foresee happening?

11 A. If the throttle is stuck open?

12 Q. Yes, sir.

13 A. Well, the worst risk of harm for any operator of an

14 automobile is to have a crash.

15 Q. All right.  So if a family minivan happens to get in the

16 way of such a vehicle, that could be pretty horrific, correct?

17 A. Sure.  A crash is an impact into an object, and you can

18 imagine many horrific scenarios of an impact into an object.

19 Q. And that could include objects but also people,

20 pedestrians, correct?

21 A. Absolutely, yes.

22 Q. Schoolchildren?

23 A. You can imagine many horrific scenarios.

24 Q. And isn't that perhaps one reason why Ford Motor

25 Company's design engineers assigned a severity level of 10 out
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 1 of 10 on the FMEA for the Ranger?

 2 A. The severity level would be a 10.  It has to do with the

 3 operator controlling the vehicle.  If the operator cannot

 4 control the vehicle by some failure mode of the vehicle, then

 5 it would be a high severity level.

 6 Q. All right.  Now, we'll get more to your brake testing a

 7 little bit later.  But if brakes will, as you say, always

 8 overcome an open throttle, then there's no basis to assign a

 9 10 out of 10 for a severity rating, is there?

10 A. That's incorrect.

11 Q. All right.  Tell us why that would be.

12 A. Because it would be a -- the severity would be a function

13 of the control system.  This is one of the control systems of

14 the vehicle for the throttle.  They don't want it to

15 malfunction.  So the severity for a malfunction in this system

16 is a 10.

17 Q. All right.  And isn't it true that there are some

18 reductions in the efficacy of braking when you induce pumping

19 into the braking process?

20 A. It depends.

21 Q. All right.  And you've heard Mr. Nease's testimony in

22 this case that he was pumping his brakes, correct?

23 A. I read that in his deposition, yes.

24 Q. All right.  Now, you told Mr. Bibb what you think you

25 know about Mr. Nease's crash.  Let's take a few minutes and
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 1 explore what you I think have said you don't know or what is

 2 apparent you don't know.

 3 As a part of your scientific approach to this 

 4 investigation, did you seek to look at the customer complaint 

 5 database that Ford Motor Company maintains on unintended 

 6 acceleration complaints from its customers? 

 7 A. No, I did not.

 8 Q. Did you -- did you look at the reports sent to Ford,

 9 whether by hotline calls or email communications or other

10 communications from its dealers and service representatives

11 regarding complaints by Ford customers of unintended

12 acceleration?

13 A. No, I did not.

14 Q. Don't you think that a database with customer complaints

15 that may be very similar to Mr. Nease's complaint would be

16 something that could inform your study to see just what might

17 have happened in this case?

18 A. Maybe it could, maybe it couldn't, but these are customer

19 complaints, and they require a thorough investigation to

20 understand what's going on.  And so these were uninvestigated

21 complaints.  And what I've done is I've looked at this

22 particular crash and I've looked at this particular vehicle

23 and the circumstances of this crash and come to my

24 conclusions.

25 Q. So if a number of Ford customers had called Ford and
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 1 complained of sticking throttle pedals or sticking gas pedals

 2 or running through some shrubbery or having unintended

 3 acceleration and those calls had been made to Ford and were

 4 reposed in Ford's database, you made no effort to look to see

 5 what the Ford customers were saying.  Is that a fair

 6 statement?

 7 A. No, I did not, for the reasons I explained.

 8 Q. And I take it also you don't know how many deaths or

 9 injuries may have been caused by the circumstance of throttles

10 sticking on vehicles owned by Ford customers.

11 MR. BIBB:  Objection, Your Honor.  It's going beyond

12 the permitted scope I think.

13 THE COURT:  Sustained.

14 BY MR. HEISKELL: 

15 Q. By extension of not looking at Ford's databases of what

16 the technicians, the dealers, and the customers were reporting

17 to Ford, then is it fair to say that you had no interest in

18 the risk that this system poses to other drivers or

19 pedestrians or schoolchildren?

20 MR. BIBB:  Same objection, Your Honor.

21 THE COURT:  Overruled.

22 THE WITNESS:  No, that's not true at all, but what

23 I've done is I've looked at this single event and I've looked

24 at it in detail.  Other events or other claims made by

25 customers or others would take a similar type of
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 1 investigation, and I have not engaged in that type of

 2 investigation.  Looking at a listing of complaints would not

 3 assist me in that matter.

 4 BY MR. HEISKELL: 

 5 Q. Let's explore for a minute, sir, your accident

 6 reconstruction.  Isn't it true that in this case you have not

 7 been able to determine the point on MacCorkle Avenue where 

 8 Mr. Nease released pressure on his gas pedal after perceiving

 9 the need to slow down?

10 A. No, I have not.  I don't know of a way to do that.  The

11 information we have is based upon the diagram that I've shown

12 where Mr. Nease indicated Accelerator and Brake.  There's no

13 other physical evidence on the roadway that allows me to make

14 that conclusion.

15 Q. And isn't it true that you've also been unable to

16 determine the point at which Mr. Nease first began applying

17 brakes in an effort to slow his vehicle?

18 A. The only information we have on the roadway is the

19 diagram by Mr. Nease.  I've shown you the results of my

20 reconstruction where I've made assumptions of the inputs by

21 the driver, whether it be full throttle, full accelerator

22 pedal, no accelerator pedal, or braking, and braking against

23 throttle.

24 Q. Now, you put up some diagrams, charts, demonstration

25 charts on the screen that purported to show braking, brake
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 1 pedal forces that you applied in your demonstration.

 2 By the way, sir, how tall are you? 

 3 A. Six foot four.

 4 Q. And how much do you weigh?

 5 A. About 240 pounds.

 6 Q. And were you approximately that same height and weight at

 7 the time you did these demonstrations?

 8 A. Yes.

 9 Q. All right, sir.  Now, you've been unable to determine, if

10 I understand correctly, the amount of brake pedal force that

11 Mr. Nease first applied when he perceived the need to slow

12 down.  Is that a fair statement?

13 A. Yes, or whether there was any.

14 Q. Well, Mr. Nease said there was, right?

15 A. Correct.

16 Q. All right.  And so are you suggesting that that should be

17 discounted?

18 A. No.

19 Q. Okay.  Now, you've also not been able to determine the

20 point at which Mr. Nease first perceived that his gas pedal

21 was stuck; is that right?

22 A. Other than what has been testified to and shown by Mr.

23 Nease, no.

24 Q. And with all your scientific means and photogrammetry and

25 all the devices you have, you really haven't been able to
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 1 determine the point at which Mr. Nease began trying to get his

 2 gas pedal unstuck after he thought it was stuck; is that

 3 correct?

 4 A. Same answer.

 5 Q. Were you able to determine the amount of increased torque

 6 that was generated when his gas pedal was further depressed as

 7 he tried to release it?

 8 A. I don't have a way of determining the position of the

 9 throttle at those points on the roadway.  That's why I had to

10 go through a scenario analysis to try to bracket the results.

11 So, no, the answer is no, I don't have a way to determine

12 that.

13 Q. And you haven't been able to determine with any certainty

14 the speed at which Mr. Nease left the paved surface of

15 MacCorkle Avenue, have you?

16 A. Well, you've seen my speed calculations, and what I was

17 able to determine was a range.  It's a pretty broad range,

18 admittedly, but what it shows me is that the possibility of

19 accelerator-pedal-only input by the driver works out in the

20 crash scenario.

21 Q. All right.  And that would be true, though, if the pedal

22 were stuck as opposed to manual input by the driver that would

23 also fit that scenario, correct?

24 A. It could be in the absence of braking; however, Mr. Nease

25 claims that he was braking.
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 1 Q. All right.  And have you been able to determine the

 2 amount of brake pedal force that Mr. Nease was applying as he

 3 left MacCorkle Avenue?

 4 A. No, but my opinion is that if he's applying the brake

 5 pedal, the vehicle is going to decelerate and stop, but I

 6 don't know that he was pressing the brake pedal at all or to

 7 what force.

 8 Q. Well, again, he testified that he was applying the brake,

 9 correct?

10 A. That's what he testified to.

11 Q. And, in fact, that he had pumped his brakes, correct?

12 A. That's what he testified to, yes.

13 Q. And, in fact, you --

14 A. That's what he testified to in deposition.

15 Q. All right.  And, in fact, you've done some testing that

16 we're going to review here in a little bit that shows that

17 when you pump the brakes, you don't get the same response as

18 if you have steady force on the brake pedal; isn't that true?

19 A. No, it's different input.

20 Q. Is what I've said true?

21 A. Yes, it's true because it's a different input.  You don't

22 get the same response.  You wouldn't expect to.

23 Q. Right.  Because why?

24 A. Because the inputs are different.  In other words, you're

25 applying the brake in a different way.
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 1 Q. All right.  And what's going on with the vacuum that

 2 provides the assist for the brakes in the pumping scenario?

 3 A. If you're in a scenario where the throttle is open

 4 significantly or fully, then the application of the brakes --

 5 repeated application of the brakes can begin to diminish the

 6 vacuum assist of the braking system.

 7 Q. In fact, on your direct testimony you were talking about

 8 being able to apply 70 pounds of brake pedal force.  At one

 9 point it went up to 90 in the one demonstration.  Do you

10 recall that just momentarily it went to 90?

11 A. Yeah, but very much momentarily, a fraction of a second.

12 Q. All right.  We didn't hear anything this morning, did we,

13 about the pumping scenario where that peak went from 90 up to

14 147 pounds of brake pedal force, did we?

15 A. No, we did not.

16 Q. All right.  We'll get there.

17 A. Okay.

18 Q. Now, Mr. Stopschinski, you haven't been able to determine

19 the speed or velocity of Mr. Nease's vehicle at the moment it

20 slammed into the first curb, have you?

21 A. Only in the sense of the reconstruction calculations that

22 I've presented.

23 Q. All right.  And did that calculation -- I didn't see

24 anything in your calculation that provided a component for the

25 downgrade movement of the vehicle as it left MacCorkle Avenue.
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 1 He went downhill to get into the Mousie's Car Wash paved

 2 surface, did he not?

 3 A. Yes.

 4 Q. And how did you account for that, sir, in your

 5 reconstruction, if at all?

 6 A. I accounted for that.  I did account for that, and I

 7 accounted for that through the speed calculations.  It's a

 8 factor in the speed calculations.

 9 Q. Does that show up, sir, in your report?

10 A. It shows up in the material provided with the report.

11 Q. All right, sir.  Now, with respect to your

12 reconstruction, did you make any effort to determine whether

13 Mr. Nease had been able to keep his foot on the brake after

14 that -- let me stop right there.

15 Would you agree that that first curb strike was a very 

16 violent force applied to his vehicle? 

17 A. I don't know that a violent force helps us very much, but

18 it was a Delta-V I have listed in my report.  I think it was

19 on the order of maybe 4 to 6 miles per hour, something like

20 that.

21 Q. All right.  And I'm not sure you've really explained this

22 morning what Delta-V means in that context.  Why don't we try

23 to make that clear?

24 A. In that context or in any context in a reconstruction

25 sense, Delta-V, the "V" is meaning velocity.  "Delta" means
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 1 change.  So change in velocity.  So for any impact that

 2 vehicle has -- in this case, we're talking about a curb

 3 strike -- it's how much the speed into that impact versus the

 4 speed out from that impact changes.  It's the change in the

 5 speed.

 6 Q. So the change in the speed with that first curb strike I

 7 believe you said was in the range of 5 to 6 miles per hour; is

 8 that correct?

 9 A. I said 4 to 6, but I'd --

10 Q. I'm sorry, 4 to 6.

11 A. -- have to look at the report to give you the exact

12 number, but, yes, I believe it was in that range.

13 Q. All right.  And so that had a slowing effect on the Nease

14 vehicle at that point, correct?

15 A. Yes.

16 Q. All right.  Then it went across the mulch and over --

17 down over the next curb, correct, curb number two?

18 A. Correct.

19 Q. All right.  And from there it went and struck yet another

20 curb rather violently.  Is that a fair statement?

21 A. Curb number three.

22 Q. Curb number three.  And what was the Delta-V change with

23 that?

24 A. I'd have to refer to the report.  In my mind, I'm

25 thinking 2 to 3 miles per hour, something like that.
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 1 Q. All right.  It had a slowing effect on the Nease vehicle

 2 at that point, correct?

 3 A. Yes, it would.

 4 Q. All right.  Now, did you have any physical -- can you

 5 point to any physical evidence, sir, that indicates that 

 6 Mr. Nease as of the time he struck that first curb did not

 7 have his foot on the brake?  If so, tell us what that physical

 8 evidence is.

 9 A. Evidence that he did not have his foot on the brake?

10 Q. Yes, sir.

11 A. Well, what my testing shows is that the vehicle will

12 decelerate and it won't fit the curve of the reconstruction

13 down to the point of impact if he's pressing on the brake.

14 Q. Do you believe that Mr. Nease had his foot on the brake

15 at that first curb strike?

16 A. No, I don't believe he did.

17 Q. All right.  And, again, what physical evidence do you

18 have that confirms that?

19 A. The evidence that I have is what I presented today, which

20 is the reconstruction, including all of the available and

21 physical evidence and the testing of the vehicle showing its

22 performance in light of accelerator pedal and braking

23 application.

24 Q. All right.  So you conclude that because of Mr. Nease's

25 velocity at the point he hit that first curb, that he would

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 156 of 295 PageID #: 6415

JA2169

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 471 of 634



Stopschinski - Cross

157

 1 not have been braking; is that correct?

 2 A. Well, that's part of what I've just described, yes.

 3 Q. All right.  And doesn't that contradict what Mr. Nease

 4 has testified to?

 5 A. In terms of applying the brake?

 6 Q. Yes, sir.

 7 A. Yes.  I've been pretty clear that it's a contradiction.

 8 The findings of my analysis are contrary to what Mr. Nease

 9 testified to as far as applying the brake.

10 Q. All right.  With respect to your brake testing, sir, if

11 we could call up your demonstration number 37 -- I think it

12 may have been originally numbered as 49.  It's the pumping

13 demonstration.

14 This chart, sir.  Can you bring it up tighter?   

15 Describe for the jury, if you would, what you were   

16 doing here because I don't think we saw this this morning,   

17 correct? 

18 A. No, we did not.

19 Q. All right.

20 A. And along with several others.  I conducted 53 runs

21 total.

22 Q. All right.  Well, this one I think because it relates to

23 the pumping of the brakes may be informative here.  Tell us

24 what you did, sir, to create this demonstrative chart.

25 A. In this chart or in this data run, what I did was I
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 1 applied full throttle with my right foot on the accelerator

 2 pedal.  The initial speed was 60 miles per hour.

 3 Q. Is that a speed, sir, that is within the realm of the

 4 description of both Mr. Daily and Mr. Nease as to the speed of

 5 Mr. Nease's vehicle on MacCorkle Avenue?

 6 A. It appears to me it's higher than that.  The numbers

 7 we've been discussing are around 50 miles per hour or a little

 8 bit less.

 9 Q. Well, didn't Mr. Daily testify that Mr. Nease went past

10 him at a high rate of speed?

11 A. Well, he said he accelerated, seemed to accelerate at a

12 high rate of speed.  

13 Q. Right.

14 A. But he was able to see him out the side of his window is

15 the way I interpreted his testimony.

16 Q. All right, sir.  So 60 miles an hour on MacCorkle is not

17 out of the question here in terms of the scenario; is that

18 correct?

19 A. Well, it appears to be high to me.

20 Q. Well, but you drove this demonstration starting at 60,

21 right?

22 A. Yes, I did.

23 Q. Okay.  I can understand there might be good reason for

24 that.

25 All right.  Go ahead and tell us about the demonstration 
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 1 then, sir, how the vehicle performed. 

 2 A. The accelerator pedal was held to the floor fully

 3 depressed.  After -- I'm sorry.  I have to bend down to see

 4 this better.  After about one second in time, after the

 5 accelerator pedal is depressed, I applied the brakes while

 6 holding the accelerator pedal fully.  The brakes were applied

 7 with a little over 60 pounds of force, and the speed dropped

 8 down to about 35, 36 miles per hour, and that occurred in less

 9 than two seconds.

10 Q. And then tell us what happened and what you did.

11 A. And then differently from the previous test, I then --

12 even though the vehicle was decelerating, I released my foot

13 from the brake pedal, all the while maintaining full throttle.  

14 And so if you look at the blue line, which is now the 

15 speed, which is the speed signal, you can see -- I'm going to 

16 draw a green line over it.  That's the deceleration or the 

17 change in speed dropping from the first brake application.  

18 The first brake application is this apply and release in 

19 black.   

20 Once the brake is released but the throttle is still 

21 applied, you see the blue line, although it was going down and 

22 dropping, dropping, dropping, it now turns and begins to go 

23 back up.  That's because the brakes were released and the 

24 accelerator pedal is held fully down.  So, of course, you're 

25 going to begin to accelerate again.   
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 1 After about a little more than half a second, I apply the 

 2 brakes again.  This is the black line you see coming up here.  

 3 And when the brakes are applied again, you see the blue line 

 4 changes direction again.  It goes from going uphill to going 

 5 down.  That means the speed is dropping. 

 6 Q. All right.  Show us on that last line drawing that you

 7 did the point at which you reach 65 pounds of brake pedal

 8 force.

 9 A. I don't know that I can draw that accurately, but right

10 about there.  (Indicating)

11 Q. All right, sir.  And that's represented by that black

12 line that's descending, correct?

13 A. Yes.

14 Q. All right.  And then you had to keep applying more brake

15 pedal force, correct, to more or less maintain the speed or at

16 least have it diminish at a fairly low rate?  Is that fair to

17 say?

18 A. I'm not sure I understand that.

19 Q. All right.  Well, let's take -- go ahead and trace the

20 black line on up.  What's your next -- right there.  How many

21 pounds of brake pedal force are you applying at that point?

22 A. It looks like about 115 pounds.

23 Q. All right.  So that's 25 pounds higher than any of the

24 ones you mentioned this morning, correct?

25 A. Yes.
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 1 Q. All right.  Now, let's take us on through.  You maintain

 2 that level of brake pedal force or above, then, for another

 3 six or seven seconds; isn't that correct?

 4 A. Yes.

 5 Q. All right.  And, in fact, take us out to that peak and

 6 tell us how much brake pedal force you were applying at that

 7 time to maintain the speed shown on the blue line.

 8 A. The overall peak there, it's really an instantaneous

 9 peak, is about 147 pounds.

10 Q. All right.  And you still haven't stopped the vehicle,

11 right?

12 A. Well, it's in the process of decelerating.

13 Q. All right.  But you haven't stopped it.

14 A. No.  It takes time for it to stop.

15 Q. All right.  What's the speed at that point you're trying

16 to apply 147 pounds of brake pedal force?

17 A. The speed is down to less than 30 miles per hour.

18 Q. All right.  So you're going 30 miles an hour.  You

19 wouldn't want to hit a brick wall at 30 miles an hour, would

20 you?

21 A. No.

22 Q. All right.  In fact, Mr. Nease hit a brick wall you say

23 34 to 36 miles an hour; is that right?

24 A. 35 to 36.

25 Q. All right.  So we're halfway through your chart now.

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 161 of 295 PageID #: 6420

JA2174

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 476 of 634



Stopschinski - Cross

162

 1 You're pressing 147 pounds, and you're six four, two hundred

 2 and --

 3 A. 240 pounds.

 4 Q. -- forty pounds.  You're able to press 147.

 5 All right.  And tell us then your brake pedal forces and 

 6 speed correlations as this plays out to where you finally get 

 7 it stopped. 

 8 A. Well, the speed continues to drop.  The brake pedal force

 9 drops down to a little over 110 pounds.  That's in this area.

10 There's an increase to maybe 135 pounds, and the speed

11 continues to drop down to zero.

12 Q. All right.  So that plays out over how many seconds?

13 A. That's about 4-and-a-half to 5 seconds.

14 Q. Is that from the point of the 147-pound peak force?

15 A. Yes.

16 Q. All right.  So now from the time you first made the input

17 of the open throttle to the time you finally got the vehicle

18 stopped, pumping the brakes, how much distance did the vehicle

19 cover?

20 A. I'd have to look up the data chart on that one.

21 Q. Would you do that, please?

22 A. Sure.  I have about 292 feet.

23 Q. All right.  That's just about the length of a football

24 field, correct?

25 A. Well, a football field is three hundred -- a hundred
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 1 yards, three hundred feet, so --

 2 Q. All right.  Pretty close.

 3 A. Pretty close.

 4 Q. Yeah.  Now, have you done any calculations as to what

 5 would have happened if you had only been able to apply

 6 65 pounds of brake pedal force with the wide open throttle?

 7 A. Well, I have a run similar to that.  We showed it this

 8 morning.

 9 Q. Pumping?

10 A. No, it was not pumping.

11 Q. Well, I'm asking you about pumping against an open

12 throttle but only being able to apply 65 pounds of brake pedal

13 force.  How much greater time and distance would have been

14 required on your demonstration?

15 A. I haven't made that calculation.

16 Q. It would be a whole lot more, wouldn't it?

17 A. Well, I don't know what "a whole lot more" means, but I

18 would expect the slope of this line to flatten out somewhat,

19 the slope of the speed line to flatten out somewhat.

20 Q. And the distance would be substantially greater, would it

21 not?

22 A. I would expect it to be greater.

23 Q. Yes, sir.  Now, Mr. Stopschinski, as part of your

24 preparation to testify in this case, you prepared a report,

25 and attached to that report was a list of a number of

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 163 of 295 PageID #: 6422

JA2176

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 478 of 634



Stopschinski - Cross

164

 1 documents and document categories that you reviewed.

 2 Do you recall that? 

 3 A. Yes.

 4 Q. And was that list prepared by you or under your

 5 direction?

 6 A. Yes, it was.

 7 Q. And does it list the various documents and photographs

 8 you reviewed in the course of your investigation and in

 9 forming your opinions and writing your report in this case?

10 A. I'm sorry.  I didn't follow that question.

11 Q. Okay.  I'm sorry.  Did you do the various -- are the

12 various documents and photographs that you reviewed in

13 preparing for this case listed on that list that you attached

14 to your report?

15 A. Yes.  Well, there's -- yeah.  There's I believe two lists

16 attached to the report, and so what it's trying to do is

17 catalog all the information, all the documents that were sent

18 to me that I have in my file.  Some of them I reviewed and

19 relied upon; others, I just did a cursory review and really

20 didn't rely upon them.

21 Q. Did you keep records of the time you spent reviewing

22 these documents, the documents on that list, so you could

23 properly invoice for it for your time, the time you spent

24 reviewing them?

25 A. Yes, in a general sense, but not particular to a
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 1 document.

 2 Q. Okay.  I understand.  So if you spent an afternoon

 3 reviewing a number of documents, you would bill your time for

 4 that afternoon but wouldn't necessarily itemize the documents

 5 reviewed.  Is that fair?

 6 A. Correct.

 7 Q. Okay.  Let me direct your attention, sir, to that list.

 8 Do you have that handy?

 9 A. Yes, I do.

10 Q. And do you see where you have said that you reviewed the

11 plaintiffs' Rule 26(a)(1) disclosures in this case?

12 A. Yes.

13 Q. All right, sir.  And do you have a copy of those 26(a)(1)

14 disclosures in your file there at your fingertips?

15 A. No, not at my fingertips, but it's in a large stack of

16 papers.  I'm not sure how quickly I could get to it.

17 MR. HEISKELL:  All right.  If I might approach, Your

18 Honor.  May I --

19 THE COURT:  You may.

20 MR. HEISKELL:  -- tender a copy?

21 THE WITNESS:  Thank you.

22 BY MR. HEISKELL: 

23 Q. All right, sir.  Can you identify that as being what

24 appears to be a copy of plaintiffs' 26(a)(1) disclosures in

25 this case?
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 1 A. I believe so, yes.

 2 Q. All right, sir.  I'd like to direct your attention to

 3 paragraph 38 on that list.

 4 A. Yes.

 5 Q. And read for us what you see as the entry of paragraph

 6 number 38.

 7 A. Casey Mulder - former employee of Ford Motor Company who

 8 has given deposition testimony in Huber v. Ford and Olson v.

 9 Ford as to the fact that brake pedal forces may not be

10 sufficient to overcome the open throttle in Ford vehicles of

11 the type at issue in this case.

12 Q. All right, sir.  And did Ford's attorneys or Ford Motor

13 Company make that deposition or deposition transcript or video

14 of that deposition available to you for your review?

15 MR. BIBB:  Objection, Your Honor.  I think it goes

16 beyond the Court's ruling.

17 THE COURT:  Overruled.

18 THE WITNESS:  I did not review that, no.

19 BY MR. HEISKELL: 

20 Q. Now, sir, if I understand this entry, you had the

21 opportunity to read the actual testimony of a Ford employee

22 who's talking about the fact, presumably, based on his

23 experience, that the brake pedal forces may not be sufficient

24 to overcome the open throttle in Ford vehicles of the type at

25 issue in that case.
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 1 MR. BIBB:  Objection, Your Honor.  I think this goes

 2 beyond the Court's ruling.  He's just reading what's --

 3 THE COURT:  Overruled.

 4 BY MR. HEISKELL: 

 5 Q. So my question, sir, is why would you, as someone who is

 6 sincerely interested in finding out if there's support for

 7 what you told this jury before lunch today that brakes will

 8 always overcome the open throttle and that brakes will always

 9 bring the vehicle to a stop -- I think, and to correct myself,

10 because you said it, to slow and stop the vehicle.

11 There's missing words aren't there, sir, in that 

12 statement? 

13 A. In the disclosure?

14 Q. No, in your statement to this jury this morning about

15 brakes will always be able to bring the vehicle -- be able to

16 slow the vehicle and bring it to a stop.

17 A. I believe my testimony was that applications of the brake

18 would slow and/or stop the vehicle.

19 Q. All right.  And you didn't tell this jury that you were

20 leaving out how much time it takes when the throttle is open

21 and the vacuum assist is not available, did you?

22 A. Well, the vacuum assist would be available in this

23 vehicle, and the data shows the time involved, the time and

24 distance involved.

25 Q. But when the brakes are pumped, that time is increased
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 1 and the distance is increased.  Am I correct?

 2 A. It can be increased, yes.

 3 Q. Yes, sir.  Against an open throttle, right?

 4 A. Yes.

 5 Q. Because?

 6 A. Because of the diminish of the vacuum assist.

 7 Q. All right.  So here you had a Ford employee who had given

 8 testimony as described in that passage, and you didn't bother

 9 to inquire about what his experience was; is that correct?

10 MR. BIBB:  Objection again, Your Honor.  This

11 doesn't even involve a Ford Ranger in this reference in this

12 deposition.

13 THE COURT:  Overruled.  You can inquire on direct.

14 THE WITNESS:  I did not read that testimony.  I

15 believe these were different vehicles involved, different

16 circumstances of the crash.  Again, what I did was I looked at

17 this particular vehicle and this particular crash scenario and

18 I conducted my analysis of that.

19 BY MR. HEISKELL: 

20 Q. Is that because your methodology is really to discount

21 anything that tends to prove a defect in a Ford product?

22 A. No.

23 Q. Mr. Stopschinski, an automaker should never needlessly

24 endanger the public, should they?

25 A. I don't believe so, no.
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 1 Q. It's never prudent to needlessly endanger the public,

 2 correct?

 3 A. I don't think that would be prudent.

 4 Q. And for the purposes of this question, I want you to

 5 assume there are two ways to design a product and that both

 6 designs are easily feasible and cost about the same.

 7 The first way is to design the product in a safe way.  

 8 That way is safer than the second way.  The second way, 

 9 although safe, is not as safe as the first way. 

10 Would you agree with me that if the company chooses the

11 second safest way to design a product, that it is needlessly

12 endangering its customers and the public?

13 A. I don't know that that question makes sense to me.  As an

14 engineer, you need to evaluate the designs and detail, and you

15 need to make determinations of how they function through

16 design evaluation, testing, etcetera.  So generic statements

17 about one is safe or one is not, you know, it really

18 doesn't -- it's something that I can't evaluate as an

19 engineer.

20 Q. In your history of testifying for Ford Motor Company, has

21 it ever occurred to you that it might be a good rule that

22 carmakers must design gas pedals that don't stick to prevent

23 runaway cars and trucks and protect the safety of us all?

24 A. Has it occurred to me?

25 Q. Yes, sir.
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 1 A. Yeah, it's occurred to me and it's occurred to automobile

 2 manufacturers as well.  That's why they conduct the design and

 3 testing that they do.

 4 Q. So you're here as an advocate for the automakers; is that

 5 right?

 6 A. No, I'm just saying what is common sense and based upon

 7 my experience exists through the design of these systems.

 8 Q. And it would be wrong for an automaker not to follow that

 9 rule, wouldn't it?

10 A. It would be wrong and what's the rule again?

11 Q. The rule again is that the carmaker must design gas

12 pedals that don't stick in order to prevent runaway cars and

13 trucks to protect the safety of all of us.

14 A. I think that's the goal of the manufacturers, yes.

15 Q. And if a car manufacturer doesn't follow that rule, then

16 that automaker would be responsible for its harms and losses,

17 right?

18 A. I've never seen an example of that.

19 Q. And is that because you've testified always that Ford

20 vehicles have no defects?

21 A. No, it's because I've conducted analyses in detail and

22 I've looked at crash scenarios in detail and I've come up with

23 my own opinions in regard to these claims.

24 Q. Well, let me ask you this:  You're aware, are you not,

25 that Ford had the opportunity to redesign this speed control
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 1 cable that you've given testimony about it, several times from

 2 1987 through 2004?  Correct?

 3 A. I'm not sure what you mean by opportunity to redesign.

 4 Q. Well, did you check the design history on the component

 5 to see if that type cable had been used in previous designs?  

 6 A. Not in any detail, no.

 7 Q. All right.  So you don't know whether earlier designs of

 8 this Ford cable had the same failure mode of sticking; is that

 9 correct?

10 A. When you say failure mode of sticking, you're saying on

11 another vehicle, potential failure mode analysis was created

12 and in that failure mode analysis the potential was listed for

13 sticking?

14 Q. Yes, sir.

15 A. Well, I would expect it to be, yes.

16 Q. All right.  Now, a company with an experience of stuck

17 cables should redesign those cables, if feasible.  Would you

18 agree with that?

19 A. I'm not sure what you're talking about.  There's no

20 evidence that this cable stuck in this matter, and I'm not

21 aware of investigative evidence that shows that these cables

22 stick.

23 Q. So even if -- so from your standpoint, in order to answer

24 that question, if you had to look at the databases of customer

25 complaints and dealer service issues, you just choose not to
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 1 do that to get to the answer of what Ford's experience has

 2 been; is that correct?

 3 A. Incorrect.  That is not correct.  What I said is that a

 4 simple listing of complaints wouldn't assist, from my

 5 perspective, wouldn't assist in that matter.  It would take an

 6 in-depth evaluation of each vehicle, of each situation, to

 7 find out what the conditions, circumstances, and causes were

 8 and try to determine those.  It's a case-by-case basis.

 9 Q. All right, sir.  In the testing you did with the brakes,

10 I asked you what would the distance and time be if you applied

11 only -- could only apply 65 pounds of brake pedal force, and

12 you said you actually had not done that kind of test, and we

13 talked about how it would extend the time and difference --

14 distance.  

15 Let me ask you, as part of your preparation for this 

16 case, I think you said that you have reviewed the deposition 

17 testimony of the other experts on both sides; is that correct? 

18 A. Yes.

19 Q. All right.  And so I take it you have read the deposition

20 of Dr. Nathan Dorris.

21 A. I have, yes.

22 Q. All right.  And did you take anything away from that with

23 respect to that 65-pound marker, so to speak?

24 A. Did I take anything away from that?

25 Q. Yes, sir.  Did anything in Dr. Dorris's deposition inform
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 1 your investigation in this case or the preparation of your

 2 charts?

 3 A. No.

 4 Q. All right.  Could you -- Your Honor, if I may, we have an

 5 exhibit I'd like to bring up.  It's part of Dr. Dorris's

 6 deposition testimony.

 7 MR. BIBB:  I don't know what it is.

 8 THE COURT:  All right.  Identify it.

 9 BY MR. HEISKELL: 

10 Q. These are pages from the transcript of Dr. Dorris's

11 testimony, sir.  

12 And, yeah, Rich, if you could bring it up.   

13 I'll just ask you to read, sir, the answer that you see 

14 in front of you. 

15 A. Tentatively it is recommended that 65 pounds be the

16 maximum force required -- and then parenthetically, on the

17 brake pedal, closed parentheses -- to obtain full braking

18 during a power system failure.

19 Q. All right.  So he was speaking of 65 pounds of brake

20 pedal force, correct?

21 A. Well, we'd have to look at the whole passage.  I believe

22 that he's reading from a report or some study.  

23 Q. Right, the Man Factors Report, correct?  

24 A. Okay.

25 Q. Are you familiar with that study?
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 1 A. Not in-depth, no.

 2 Q. All right.  Well, let's see what else he is able to read

 3 from that and what his comments are.  Let's go to the next

 4 passage.

 5 A. Shall I read?

 6 Q. Yes, if you would, please.

 7 A. In our previous study we recommended that a maximum force

 8 limitation for service brakes in a standard passenger vehicle

 9 would be established at 65 pounds.  And they have a page

10 reference.

11 Q. All right.  And then if you'd go on to the next passage

12 on that page, sir, and it goes over then to the following.

13 A. Read the question?

14 Q. Yes, sir, if you would.

15 A. And go down, if you would, to the section entitled

16 Compliance Testing and read the second paragraph that begins

17 with the upper limit force criteria.

18 Upper limit force criteria developed during this study 

19 represents the maximum forces that reasonably can be expected 

20 of the weakest segment of the driver population, e.g., the 

21 fifth percentile.  Any new vehicle that requires greater 

22 braking or steering forces runs the risk of becoming a traffic 

23 casualty and therefore should not be allowed to be sold 

24 assuming that these criteria are established as the measure 

25 for compliance.  A practical method is required to test sample 
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 1 vehicles from a new car output. 

 2 Q. All right, sir.  Is there a correlation, sir, between the

 3 65 pounds of force that you cited in your report that you

 4 thought Mr. Nease might be capable of and the 65 pounds in

 5 this study?

 6 A. Well, I didn't -- I didn't make a claim in my report of

 7 the capabilities of Mr. Nease I don't believe.  But no,

 8 there's no correlation with that to the study.  

 9 Q. So when you talk about --

10 A. Other than the number being the same.

11 Q. Yeah.  Thank you.  So when you talked about your being

12 able to bring this Ranger to a stop over time and distance,

13 you're really talking about what you were able to do behind

14 the wheel using your size, your -- and forgive me, how old are

15 you, sir?

16 A. Fifty years old.

17 Q. Fifty years old.  And you're obviously in good health.

18 A. So far, so good.

19 Q. Then you were able to bring that vehicle under control,

20 but you got to a point in the brake pumping demonstration, you

21 got to a point where you had to sustain a force greater than

22 65 pounds for several seconds, right?

23 A. I did, yes.

24 Q. And, in fact, for a big part of that time, you had to

25 exert a force on the brake pedal of more than a hundred
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 1 pounds, correct?

 2 A. That's what the data showed.

 3 Q. Let's bring the chart back one more time.

 4 Show us with your magic device there what -- at what 

 5 point you began exerting more than a hundred pounds of brake 

 6 pedal force and then follow it all the way through to where 

 7 you were able to exert less. 

 8 A. (Indicating)

 9 Q. All right, sir.  And could you draw -- that's wonderful.

10 That's really good.  Could you draw a contrasting line that

11 shows the difference between a hundred pounds and 65 pounds?

12 A. You'd like a line at 65 pounds?

13 Q. If you could, please, straight across through the whole

14 event.

15 A. Through the whole thing?

16 Q. I'm sorry.  From the time your brake pedal force goes to

17 65, and then draw a horizontal line over to where it comes

18 back down to 65.

19 A. It's just below 65 on the first brake application.

20 Q. Okay, sir.

21 A. (Indicating)

22 Q. Okay.  So that red and yellow together represent brake

23 pedal forces above 65 pounds over the time and distance there,

24 correct?

25 A. It looks like it does, yes.
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 1 Q. Okay.  And you -- if I understand correctly, you don't

 2 have a chart showing the steady application of brake pedal

 3 force at 65 pounds; is that correct?

 4 A. Not with multiple applications.

 5 Q. All right.

 6 A. Well, the first application in this run is 65 -- about

 7 65 pounds.

 8 Q. All right.  That did not involve pumping, correct?

 9 A. Well, it's an apply and release of the brake pedal.

10 Q. All right.  So the 147 pounds here is more than twice the

11 65 pounds that was mentioned on the previous screen as being

12 the upper limit and that any vehicle requiring more than that

13 in an emergency braking application should not be allowed to

14 be sold; is that correct?

15 A. Well, from the publishers of the study, that's what they

16 said in that particular study.  That wasn't adopted as a

17 number anywhere.

18 Q. All right.  Let's go to the subject.  You showed us some

19 video, and I'm just about to finish up, sir, but I was

20 interested in your video of the Ranger pickup demonstration

21 where you went off in the grass and you brought the vehicle to

22 a stop.

23 First of all, does the Ranger exemplar that you were 

24 driving, is that equipped with anti-lock brakes? 

25 A. Yes.
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 1 Q. Okay.  And tell the jury just briefly how anti-lock

 2 brakes work and what their purpose is.

 3 A. Anti-lock brake system on a vehicle allows the monitoring

 4 of the spinning of the wheels.  And what that determines, it

 5 enables the system to calculate the slip.  And the slip of the

 6 wheel is how much it is locked up.  A hundred percent slip

 7 would mean it's fully locked up and skidding along, and zero

 8 percent slip means that it's just traveling along with the

 9 road.

10 And once a certain amount of slip is determined, the 

11 system will automatically begin to pulse the brake fluid 

12 pressure, begin to -- which begins to lessen slightly the 

13 amount of braking on that wheel to prevent it from locking up.   

14 One of the purposes is to -- for the driver to retain 

15 control of the vehicle and not just be able to apply the 

16 brakes, lock up the wheels, and then just be along for the 

17 ride, so to speak.  With an anti-lock braking system, you can 

18 apply the brakes in a severe fashion and still be able to 

19 retain some directional control, meaning some steering of the 

20 vehicle. 

21 Q. In fact, I noticed in the Ranger as you drove it on the

22 grass in the demonstration -- Rich, I think you can bring up

23 either one of those.

24 This is your run 50 where you're driving at 50 miles an

25 hour, and it's already full throttle, and then braking.
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 1 (Video played) 

 2 Q. In that video, sir, it's apparent, isn't it, that

 3 anti-lock brakes were being employed, correct, because you

 4 were able to maintain directional control, number one, right?

 5 A. No, not necessarily.

 6 Q. All right.

 7 A. In other words, if that was not an anti-lock brake

 8 vehicle, I don't think this demonstration would have looked a

 9 whole lot different because the vehicle is oriented straight

10 and is traveling straight down the track.

11 Q. All right.  Do you see any turf marks that are different

12 when the brakes were being applied?

13 A. I did in the demonstrations, yes.

14 Q. All right.  Is it apparent on the screen here?

15 A. I think it is.

16 Q. Do you want to show us where you think that the turf is

17 different?

18 (Video played) 

19 A. Well, that's why I said it is difficult to tell because

20 it looks like it's run over a previous track.

21 Q. All right.  Let's go to -- I think it may be your

22 photograph actually of the Nease Ranger at the crash site

23 where it's been up against the wall.

24 I'm curious about your characterization of some black 

25 marks that appear -- I think appear to you to be tire marks 
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 1 close to the vehicle.  Do you recall that photograph? 

 2 A. Rearward of the right rear tire?

 3 Q. Yes, sir.

 4 A. I indicated that there was some debris that was from the

 5 right rear tire churning at the point of rest.

 6 Q. All right.  And if I am correct, looking from that point

 7 from your photographs, from that point on back up to the main

 8 road, I didn't see any skid marks on any of the paved surface

 9 at Mousie's Car Wash or on any of the paved surfaces.

10 Are you able to point to any skid marks other than the 

11 curb marks? 

12 A. Well, I went through the evidence that was available to

13 me, and the only other mark that I indicated as far as a tire

14 mark was in the bay of the car wash stall.  That was the mark

15 with the two parallel lines that I indicated was a deflated

16 tire mark.

17 Q. So you think it was the deflated tire that left the black

18 mark on the pavement at that point of rest?

19 A. At the point of rest?

20 Q. Yes, sir.

21 A. No.  I was indicating in the car wash stall.  At the

22 point of rest, I believe what we see behind the right rear

23 tire is debris from the tire spinning at the point of rest.

24 Q. Okay, sir.  Do you -- you've had a lot of experience in

25 looking at Ford vehicles and particularly Ford light trucks.
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 1 Ford takes a lot of pride in its durability, does it not?

 2 A. Sure.

 3 Q. And Ford's trucks are built tough to last, right?

 4 A. That's what they say.

 5 Q. All right.  And so that means that a hundred thousand

 6 miles should be nothing and even two hundred thousand miles is

 7 what you'd expect from your Ford truck, correct?

 8 A. It depends.

 9 Q. All right.  But Ford advertises and builds them so that

10 they do have durability well past the hundred-thousand-mile

11 mark, right?

12 A. Well, they're built to be durable and they're built to be

13 long-lasting, but it depends on how they're used and how

14 they're taken care of.  Maintenance is a big part of vehicles

15 when it comes to long-lasting.

16 Q. Are you aware of any effort on the part of Ford Motor

17 Company to, as a matter of servicing the Ranger pickup, the

18 2001 Ranger pickup, to inform either dealers or owners that

19 they should replace their speed control cable at any point,

20 whether it's 75,000 miles or 100,000 miles?

21 A. No, I don't think that's a part of the notification or a

22 part of the process.

23 Q. If Ford were aware that this was a problem with a number

24 of their pickup trucks, do you believe they would have a duty

25 to recall those pickup trucks to replace the cables?
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 1 MR. BIBB:  Objection.  Calls for speculation.

 2 THE COURT:  Sustained.

 3 BY MR. HEISKELL: 

 4 Q. Sir, at the scene of the crash, Mr. Nease said the gas

 5 pedal stuck, correct?

 6 A. I believe there was some testimony to that, yes.

 7 Q. And before making that statement, he didn't -- did not

 8 have time to consult lawyers or experts; true?

 9 A. I don't know.  I wouldn't think so.

10 Q. And the throttle getting stuck in the open position up on

11 MacCorkle Avenue would explain erratic driving, trying to get

12 the pedal unstuck, would it not?

13 A. In reference to Mr. Daily's account?  That he's the one

14 that described erratic driving, but he also described the

15 driving as being slow.  So that wouldn't be consistent with

16 the throttle being stuck.

17 Q. All right.  Taking -- excuse me -- his testimony together

18 with that of Mr. Nease, though, that could explain erratic

19 driving, in other words, trying to get your pedal unstuck and

20 looking down and trying to operate a vehicle after you

21 perceive a need to slow down.

22 A. If he perceived the need to slow down -- or after he

23 perceived the need to slow down, but Mr. Nease's testimony is

24 that he was driving about 50 miles per hour.  Mr. Daily said

25 he was driving at 50 miles per hour, 51, and he was
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 1 approaching Mr. Nease, indicating that Nease was traveling at

 2 a slower speed.  So that wouldn't be consistent with a stuck

 3 throttle.

 4 Q. The throttle getting stuck in the open position could

 5 explain the burnout of the tires after the collision with the

 6 wall, would it not?

 7 A. I think it does.

 8 Q. Yes, sir.

 9 A. And we found the debris that shows that.

10 Q. And it would explain why everyone that got to Mr. Nease

11 said that there was no medical emergency or indication of

12 appropriate -- inappropriate behavior consistent with a

13 medication issue affecting his driving; isn't that true?

14 A. I don't know that I can answer that question.

15 Q. And the circumstances of Mr. Nease's crash would be

16 consistent with Ford's failure mode effects analysis that says

17 the throttle can get stuck open by the accelerator -- or by

18 the actuator cable and stuck open just the way Mr. Nease says

19 it did, correct?

20 A. No.  It's the opposite, actually.

21 Q. Excuse me.  You're going to have to explain that.

22 A. Sure.  The sticking of the cable was one of the ideas or

23 thoughts that had come as a potential failure mode, and so it

24 was accounted for in the design.  So the fact that it's in the

25 potential failure mode list simply means that it was something
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 1 that the engineers were keeping in mind, something that they

 2 were thinking about when they were creating this design.

 3 Q. And they were dealing with a mechanism in which a cable

 4 passes -- a lost motion device passes in to a tube and carries

 5 with it the substances that we've talked about, the dirt,

 6 grease, and in some cases road salts, cinders, all the

 7 contaminants found under the hood, and they recognized based

 8 on their experience as engineers that, hey, this could be a

 9 problem; and if it happens, we're going to ascribe to it a

10 severity level of 10 because it can hold that throttle open,

11 correct?

12 A. Right.  That's part of the design process.

13 Q. All right.  And in Mr. Nease's case, do you believe that

14 the severity of his collision with that brick wall is

15 explained in terms of a severity level of 10?  In other words,

16 should it have been something less?

17 A. Would I ascribe a severity less than 10?

18 Q. Yes, sir.

19 A. No.  I think from his perspective, it would've been a

20 loss of control and it would be considered the maximum

21 severity.

22 MR. HEISKELL:  Your Honor, if you'll give me just a

23 minute -- 

24 THE COURT:  Sure.

25 MR. HEISKELL:  -- I think I can finish up.
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 1 (Counsel conferred privately off the record) 

 2 BY MR. HEISKELL: 

 3 Q. Finally, a couple of questions, Mr. Stopschinski.  On the

 4 video demonstration that you did on the paved surface -- could

 5 we bring that up, Rich?

 6 It's at the -- I think that was the airport runway 

 7 surface; is that right? 

 8 A. It's actually a racetrack, sir.

 9 Q. Oh, okay.

10 A. In Texas.

11 Q. We hate it, by the way, that Baylor came and beat West

12 Virginia twice this year.

13 A. Wait, West Virginia -- oh, never mind.

14 Q. All right.  We want -- can you show us, sir, the one that

15 indicates where you were applying 65 pounds of brake pedal

16 force and came to a stop on this surface?

17 A. Mr. Doyle can maybe help me out on that one.

18 Q. Okay.

19 A. It would be the full throttle on pavement.  It was one of

20 the four we showed this morning.

21 MR. KATZ:  37?

22 MR. CLARK:  Yes.

23 MR. HEISKELL:  Thank you.

24 (Video played) 

25 BY MR. HEISKELL: 
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 1 Q. All right, sir.  If we just see that one more time and

 2 then I'll have a final question.  Just replay that.  I'm going

 3 to ask you to look to see if there are tire tread marks left

 4 with braking on this video.

 5 (Video played) 

 6 A. Are there markings?

 7 Q. Yes, sir.  I didn't see any.  Am I correct in saying that

 8 I do not see any on this screen?

 9 A. I would agree with you on this view -- 

10 Q. Thank you.

11 A. -- but that doesn't mean they don't exist.

12 MR. HEISKELL:  Thank you.  I have no further

13 questions, Your Honor.

14 THE COURT:  All right.  Redirect?

15 MR. BIBB:  Yes, Your Honor, briefly.

16 REDIRECT EXAMINATION 

17 BY MR. BIBB: 

18 Q. Mr. Stopschinski, let me just jump around a little bit

19 just to address some of the points that -- some of the

20 questions that Mr. Heiskell asked you about.  

21 Now, you understood that -- and the jury's recollection 

22 is preeminent on this matter.  But there was testimony from 

23 Mr. Nease that he stood on the brake pedal. 

24 A. Yes.

25 Q. And the jury will recall what they recall about the
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 1 testimony, but that Mr. Nease stood on the pedal and remained

 2 on the brake pedal.  Do you recall that?

 3 A. Yes.  My recollection is that he said he pressed the

 4 brake pedal, he stood on the brake pedal, and when he pressed

 5 the brake pedal, he continued to press it.

 6 Q. All the way to the wall.

 7 A. That's what he said.

 8 Q. And this paper that Mr. Heiskell asked you about, the --

 9 well, actually, what he did is he read from I believe Dr.

10 Dorris's testimony about the paper rather than the paper

11 itself.

12 A. Correct.

13 Q. And this paper itself -- and some of this was published

14 it appears in July 1973.  Does that match with your

15 recollection?

16 A. I believe so.

17 Q. All right.  And so we're dealing with vehicles that were

18 built in the 1960s and early 1970s, not with a 2001 Ford

19 Ranger.

20 A. That would be true.

21 Q. Now, the proposal that Man Factors put together in this,

22 a lot of their testing was based on fifth percentile female

23 drivers.  Do you recall that?

24 A. Yes.

25 Q. And just for the benefit of the jury, they categorized
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 1 the size of people sort of in a Bell curve.  Is that your

 2 understanding?

 3 A. Yes.

 4 Q. So somebody who is right in the middle would be called a

 5 50th percentile.

 6 A. Right, and that would be the majority of the population.

 7 Q. I'm pretty close to a 50th percentile male.  You're

 8 pretty close to a 95th percentile male, right?

 9 A. Yes.

10 Q. But a fifth percentile female is about a little more than

11 5 feet tall and about a hundred pounds?

12 A. That would be my estimate.  I don't know exactly what

13 criteria they're using.  

14 Q. And they were trying to do some studies, if you recall,

15 from this paper to look at the minimum amount of force that

16 small-statured drivers could perform.

17 A. Yes.

18 Q. Now, that's not what the U. S. Government adopted as the

19 brake force standard, is it?

20 A. No.

21 Q. And, in fact, we've made as an exhibit 166 and 166.1,

22 which is the FMVSS 105, the standard applicable to the power

23 brake system on this 2001 Ranger.

24 A. Yes.

25 Q. And does the standard require that there are braking

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 188 of 295 PageID #: 6447

JA2201

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 503 of 634



Stopschinski - Redirect

189

 1 tests performed with the power -- if the vehicle is equipped

 2 with power brakes, with the power brakes disabled?

 3 A. Yes.

 4 Q. In other words, they take, just like Mr. Heiskell

 5 suggested pumping the brakes disables or reduces the power

 6 assist, here they just disconnected -- did they just

 7 disconnect the power assist system?

 8 A. Yeah.  This is more severe.  It's completely

 9 disconnected.  They just unplug it.

10 Q. All right.  And so if I were to -- may I approach the

11 witness, Your Honor?

12 THE COURT:  You may.

13 BY MR. BIBB: 

14 Q. This is the Ford results, but it also cites the standard

15 in there, and I'd like to direct your attention to the section

16 on inoperative power brake and power assist.  Do you see that?

17 A. Yes, I do.

18 Q. And the brake force, the maximum brake force that the

19 government tests at that they would assume an occupant could

20 provide, looks like it is less than or equal to 150 pounds of

21 force.

22 A. That's what it says.

23 Q. And they give a maximum distance that the vehicle -- and

24 I think it said 60 miles an hour.

25 A. Correct.  This test is 60 miles an hour initial speed.
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 1 Q. All right.  And they take out the power assist.  You

 2 can't press on the brakes with more than 150 pounds.  And is

 3 there a maximum stopping distance the vehicle has to stop

 4 within?

 5 A. Yes.  It's listed as 517 feet.

 6 Q. And this Ford Ranger, when it had its power assist

 7 removed and was stopped, how many feet did it take to stop?

 8 A. It's shown here the actual test result for this vehicle

 9 was 465 feet.  So it would be within the standard.

10 Q. Almost a hundred feet shorter than the standard.

11 A. Fifty feet.  

12 Q. Fifty feet.  All right.  I'm sorry.

13 A. Yeah.

14 Q. But it beats it by at least roughly -- what? --

15 10 percent?

16 A. Yes.

17 Q. Okay.  And that's the 150 pounds, not this 65 pounds that

18 these authors propose.  That was the standard in effect when

19 this vehicle was sold.

20 A. This is the standard.  That paper is not the standard.

21 (Indicating)

22 Q. Right.  And there are other papers, are there not,

23 Mr. Stopschinski, out there?  You're familiar with the

24 Mortimer paper on braking force?

25 A. Correct.  Yes.
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 1 Q. And they found that adult males could press more than

 2 300 pounds, did they not?

 3 A. Right.  In fact, I believe they could only measure up to

 4 300; and quite often, they just pressed off the scale.

 5 Q. And even small-statured females could press more than a

 6 hundred pounds.

 7 A. Sure.

 8 Q. So they just picked one study, but not the whole

 9 compilation and not the actual standard that the federal

10 government has to make a safe braking system.

11 A. Yes.

12 Q. Okay.  You were here for Mr. Daily's testimony this

13 morning.

14 A. This morning, yes.

15 Q. And he was going 50 miles an hour or 51 miles an hour

16 down the road.  Mr. Nease seemed to catch up to him, but I

17 thought his testimony was that he never passed him.

18 A. The way I understood it is that he was able to see Mr.

19 Nease through the right side of his vehicle, which would

20 indicate to me that he didn't pass him.

21 Q. And if he's doing 50, then Mr. Nease wasn't doing more

22 than 50 at that point if he didn't pass him.

23 A. If he didn't pass him, no.

24 Q. Now, Mr. Heiskell asked you some questions about a stuck

25 speed control cable.  Did you find the speed control cable in
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 1 Mr. Nease's truck stuck?

 2 A. No, it was not.

 3 Q. And you have reviewed the testimony of Mr. Sero from his

 4 deposition at least.  Is it your understanding that Mr. Sero

 5 has never found a stuck speed control cable on examination?

 6 A. Yes, that's my understanding.

 7 Q. Now, the tire marks at the test track, you said from that

 8 view you might not see them, but that doesn't mean that

 9 they're not there.  Can you explain that answer a little bit

10 further?

11 A. Well, sure.  I mean, it's a view from a tower looking

12 down on that area, so you're -- you know, it's very small in

13 the picture, the area we're trying to focus in on.  If you

14 actually walk down to the track and took a look, you may

15 indeed see marks there.

16 Q. And were there braking tire marks left there during the

17 day of that testing?

18 A. You know, I didn't analyze those marks, but I would

19 assume there would be something visible there.

20 Q. If you were down on the road surface and actually looking

21 for it.

22 A. Yeah, if you're standing there looking at the surface.

23 Q. And is it your understanding that the people who were

24 there looking for tire marks at the scene of this crash never

25 found any?
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 1 A. That's my understanding.

 2 Q. Oh, you were asked about the customer complaints.

 3 A. Yes.

 4 Q. And you did look through some of those, did you not?

 5 A. Yes.

 6 Q. And were, by and large -- let's say those contacts, the

 7 owner contacts, were the customers directed to a Ford

 8 dealership to have their concern addressed, by and large?

 9 A. Yeah, I think that's the procedure basically.

10 Q. Okay.  And you said you needed some more information.

11 Would that give more information to the company in order to

12 ascertain whether there was a concern there?

13 A. It could, yes.

14 Q. And then did you look at some of the concerns once the

15 vehicles were in dealerships, those so-called CQUIS reports?

16 A. Not in any detail really.

17 Q. Fair enough.  Fair enough.  But if you were to look in

18 those, you might find that the throttle plate was carbonized

19 or there were floor mats in the car or stuff like that that

20 could explain the concern.

21 A. That's my point, is that the investigation needs to be

22 taken on in a case-by-case basis.  You don't know the

23 maintenance of the vehicle.  You don't know the history of the

24 vehicle.  You have to go through that and see what exists.

25 MR. BIBB:  One moment, Your Honor.
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 1 Thank you very much, Mr. Stopschinski. 

 2 THE COURT:  All right.  Any recross?

 3 MR. HEISKELL:  Very briefly, Your Honor.

 4 RECROSS EXAMINATION 

 5 BY MR. HEISKELL: 

 6 Q. Mr. Stopschinski, the video we last saw up there with the

 7 Ranger on the test track, you were asked about the tire

 8 tracks, and you said in response to Mr. Bibb there may have

 9 been.  Do you remember your answer?

10 A. I think I also said I would expect there to be, but,

11 yeah, I may have said there may have been.

12 Q. You would expect there to be, and there may have been.

13 Sir, with all the photographs you've taken in this case, 

14 all the videos you've taken in this case, all the studies 

15 you've done in this case, where are the photographs that show 

16 that? 

17 A. I didn't take photographs of the track.  I simply wasn't

18 focusing in on tire marks at that time.  I was focusing in on

19 the performance of the dynamics of the vehicle.

20 Q. And isn't it also true, sir, that you keep track of some

21 of NHTSA's testing -- that is the National Highway Traffic

22 Safety Administration's testing of brakes on vehicles where

23 there is a concern on NHTSA's part about the braking efficacy;

24 is that right?  You keep track of that?

25 A. I've seen such testing.
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 1 Q. All right.  And isn't it true that in 2010 NHTSA did some

 2 testing on a vehicle that was -- about which there was a

 3 concern of sudden acceleration, and NHTSA concluded that the

 4 brake pedal force that was required in its tests of 150 pounds

 5 were beyond the capability of most drivers?  Isn't that true?

 6 MR. BIBB:  Objection.  Vague and ambiguous.  There's

 7 no identification of whether it's related to a Ford Ranger

 8 pickup truck or --

 9 THE COURT:  Overruled.  He can answer.

10 THE WITNESS:  I'd have to look at particularly what

11 you're talking about.

12 BY MR. HEISKELL: 

13 Q. Well, sir, so you're not able to sit here and confirm

14 NHTSA's finding that the vehicle test called for the

15 application of a brake pedal force of 150 pounds and that was

16 concluded by NHTSA to be beyond the capability of most

17 drivers.

18 A. Well, they've conducted many, many tests and come to

19 different conclusions based on the test.  I'd have to see

20 exactly what you're referencing.

21 Q. All right.  You have nothing to dispute that right now,

22 correct?

23 A. I don't believe so, no.

24 Q. All right.  And on your test where the brakes were

25 pumped, you had to apply 147 pounds of brake pedal force,
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 1 correct?

 2 A. Well, I wouldn't say that I had to.  I'd say that's the

 3 force that was measured in that test, and the vehicle

 4 performed as was shown.

 5 Q. And in order to stop it within the time and distance you

 6 reported, you had to apply 147 pounds as represented on your

 7 graph, correct?

 8 A. Right.  That is the input.

 9 MR. HEISKELL:  Thank you, sir.

10 THE COURT:  All right.  Any other questions?

11 MR. BIBB:  One question.

12 FURTHER REDIRECT EXAMINATION 

13 BY MR. BIBB: 

14 Q. Very simply, if you pressed harder on the brake pedal,

15 will you generally stop in a shorter distance?

16 A. Generally, yes.

17 Q. And if you press lighter on the brake pedal, will the

18 distance increase?

19 A. Yes.

20 Q. And with this 147 pounds, or whatever it is, after the

21 pumping, the vehicle stopped.  And I've forgotten right now

22 what the distance was.  It was less than 300 feet.

23 A. Less than 300 feet.

24 Q. Less than 300 feet.  And if the brakes had been applied

25 at the point where Mr. Nease marked it as being brake applied
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 1 on the street, would he have stopped before ever exiting the

 2 road?

 3 A. Yes.

 4 MR. BIBB:  That's all I have.

 5 THE COURT:  All right.  Anything else?

 6 MR. HEISKELL:  Nothing further, Your Honor.

 7 THE COURT:  All right.  Sir, you may step down.

 8 Ladies and gentlemen, we'll take a ten-minute recess at 

 9 this time.  You may retire to the jury room.   

10 Have your next witness ready when we come back.   

11 (Jury Out) 

12 (Recess from 3:12 p.m. to 3:24 p.m.) 

13 THE COURT:  All right.  Before we bring the jury

14 out, what else does the defendant anticipate putting on today?

15 MR. COOKE:  Your Honor, we have Dr. Nathan Dorris.

16 I believe his direct examination should be no longer than 30

17 to 45 minutes.  And then we also have Dr. Lisa Gwin.

18 MR. BIBB:  And I would anticipate the same length

19 for the direct on her.

20 THE COURT:  All right.  And then beyond those two,

21 what other witnesses?

22 MR. BIBB:  That's it.

23 THE COURT:  That's it?  All right.  Well, I'm not

24 sure we're going to get through both of them today, but it

25 certainly looks like we'll be able to do that tomorrow.  So
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 1 let's bring the jury out.

 2 MR. COOKE:  Your Honor --

 3 THE COURT:  I'm sorry.  Wait.  Hold on.

 4 MR. BIBB:  What's your thought on the charge

 5 conference?  Maybe we could do a little planning here.

 6 THE COURT:  Sure, happy to talk about it.  Sandy and

 7 I have been working on instructions.  I've got a draft to look

 8 over.  My hope would be that by the end of today, around five

 9 or so, that she and I will at least have a rough draft that we

10 will -- she will then email to you.  You can look it over

11 tonight.  I would expect that we'll convene at 8:30 tomorrow.  

12 If we're down to just one witness, I'll probably bring 

13 the jury in a little bit later, maybe at 9:30 or 10:00, so 

14 that we can work through instructions in the morning, 

15 hopefully get them final by then, and, if not, then we'll 

16 proceed with completion of the evidence and then take them up 

17 as quickly as we can, even if it's over lunch. 

18 MR. BIBB:  You're kind of reading my mind.  That's

19 what I was thinking might work out as the schedule too.

20 THE COURT:  Hold on a second.  

21 Oh, have you all prepared verdict forms? 

22 MR. COOKE:  Ford has, Your Honor.

23 MR. JAVINS:  We've got our drafts.

24 THE COURT:  All right.  Why don't you -- I don't

25 know that I've seen Ford's yet.  Did you file it with your
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 1 instructions, or do you know?

 2 MR. COOKE:  I thought we did, but --

 3 THE COURT:  You may have.  So that's fine.  Why

 4 don't you all talk about it when we conclude today and see if

 5 there's agreement on a verdict form and make it simpler.  If

 6 not, I'm sure we can deal with that tomorrow, but that would

 7 be my preference.

 8 MR. COOKE:  Yes, sir.  One other clarification, Your

 9 Honor, and this was maybe my misspeaking this morning.  The

10 parties have submitted transcripts of deposition testimony

11 that was read to the jury.  And I think I -- in large part I

12 think we submitted the transcript highlighted.  That was for

13 the benefit of Miss Ruffner, obviously not as an exhibit to go

14 back to the jury.

15 THE COURT:  Yes.  It's my understanding that any

16 transcripts that were used in lieu of a live witness are

17 submitted just for the purposes of the record.  They will not

18 be made available to the jury, and I'll explain to the jury

19 that those are transcripts that are marked up, not all of it

20 is in, and so they can't use that any more than they could get

21 a new transcript.

22 MR. COOKE:  Thank you, Your Honor.

23 THE COURT:  All right.  Let's bring the jury out.

24 (Jury In) 

25 THE COURT:  All right.  Be seated.  Defense may call

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 199 of 295 PageID #: 6458

JA2212

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 514 of 634



200

 1 its next witness.

 2 MR. COOKE:  Your Honor, the defense calls Dr. Nathan

 3 Dorris.

 4 THE COURT:  All right.  Dr. Dorris, if you'll step

 5 up here, my clerk will administer the oath.

 6 THE CLERK:  Please raise your right hand.

 7 NATHAN DORRIS, DEFENDANT'S WITNESS, SWORN 

 8 THE COURT:  You might need to adjust the microphone

 9 down a little bit.

10 THE WITNESS:  How's that?

11 THE COURT:  That's great.

12 DIRECT EXAMINATION 

13 BY MR. COOKE: 

14 Q. Sir, would you please introduce yourself to the jury.

15 A. Yes.  My name is Nathan Dorris, D-o-r-r-i-s.  I'm from

16 Atlanta, Georgia, and I'm a consultant in the area of human

17 factors and safety issues.

18 Q. And are you a doctor?

19 A. I have a Ph.D., yes, sir.

20 Q. So you're not a medical doctor.

21 A. That's correct.

22 Q. All right.  A Ph.D. from -- post-graduate education I

23 take it.

24 A. Yes, sir.  Both my masters and my Ph.D. are from Auburn

25 University in Alabama.

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 200 of 295 PageID #: 6459

JA2213

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 515 of 634



Dorris - Direct

201

 1 Q. Let's -- Mr. Doyle, could you pull up Exhibit 100,

 2 please?  

 3 Dr. Dorris, do you recognize that document? 

 4 A. Yes, sir.  That's my CV, sort of my resumé.  It's a

 5 general description of the kind of work I do as a human

 6 factors specialist, sometimes call ergonomist.

 7 Q. And do you -- are you also a professor from time to time?

 8 A. Yes, sir.  I'm an adjunct faculty member, which is I help

 9 out from time to time at Auburn.  I have taught there in -- I

10 made the mistake when I left of saying if there's anything I

11 can do to help out, just let me know, and they took me up on

12 it.  And I taught the graduate course in human factors.

13 I've done that a second time as a special learning for 

14 one student, kind of as a directed learning, but my schedule 

15 doesn't permit me to do that now.  So my role now is more 

16 sitting on advisory committees with Ph.D.s and masters 

17 students, guest lecturers, that type of thing. 

18 Q. Okay.  And so you're here today to teach us a little bit

19 about ergonomics and some human factors?

20 A. I hope so.  

21 Q. But there's not going to be a test.

22 A. Well, it would be for you, then, right?

23 Q. Why did you choose Auburn for your post-graduate work?

24 A. Auburn has a NIOSH-funded education and research center.

25 NIOSH is N-I-O-S-H.  It is the National Institute for
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 1 Occupational Safety and Health.  A lot of people have heard of

 2 OSHA, the Occupational Safety and Health Administration.  An

 3 easy way to think about it is OSHA are kind of the safety

 4 police in the workplace, and NIOSH are the safety scientists.

 5 So they do research, they fund research centers and students

 6 to develop safety and human factors.  It's really the focus at

 7 Auburn, which was my interest area.  So that's why I chose

 8 Auburn.

 9 Q. Is there a NIOSH facility in West Virginia?

10 A. Morgantown, yes, sir.

11 Q. Okay.  Have you been there?

12 A. I've not been there but met with folks from Morgantown,

13 and we've got a guy on the full-time faculty at Auburn now who

14 previously had been at Morgantown.

15 Q. I'll represent to you that it's at the other end of the

16 parking lot from the football stadium.

17 What about professional organizations related to human 

18 factors and safety engineering? 

19 A. I participate in a number of different professional

20 societies, things like the Human Factors and Ergonomic

21 Society.  That's usually more academics, researchers, those

22 types of folks.  They have an annual meeting where there's

23 research presented and papers published.  They publish an

24 academic journal where scientific literature is published.

25 I participate in the American Society of Safety 
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 1 Engineers, the National Safety Council.  Dorris and Associates 

 2 is a member of the National Safety Council.  Society of 

 3 Automotive Engineers.  I'm a member of that group and have 

 4 presented papers to that group several times.   

 5 So those are probably the most relevant societies that I 

 6 participate in. 

 7 Q. And so you're actually -- you've published some safety

 8 research literature?

 9 A. Oh, yes, sir, not as much as I used to when I was a

10 graduate student and more involved in academics, but still do

11 continue to publish from time to time, always in a human

12 factors-related area.

13 Q. And do you hold any professional certifications?

14 A. I do.  It's called Certified Professional Ergonomist, or

15 CPE, and it is -- there's not, like, a professional

16 engineering designation for human factors, so it's the closest

17 thing we have in our field to having kind of that sort of

18 designation or accreditation.

19 Q. And for that certification, you do have to take a test.

20 A. I do.  You have to submit a portfolio to the Board.  You

21 have to have a certain level of education requirements.  You

22 have to have a certain level of work experience.  You have to

23 submit examples of work that you've done in terms of human

24 factors design and analysis.

25 Once that's reviewed and the Board deems you qualified to 
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 1 sit for the exam, it's an all-day examination, a lot of 

 2 different types of questions, essay, as well as calculations, 

 3 as well as multiple-choice and all that kind of stuff.  And 

 4 then upon passing that, I was awarded the credential. 

 5 Q. You said you worked for a company called DAI.  What is

 6 DAI?

 7 A. Dorris and Associates International is the name of our

 8 company.  It was founded by my father Alan about 30 years ago.

 9 And so it really is a small family business.  We work in the

10 same area.  He does the same type of work as I do.  We're both

11 kind of principals in terms of taking the lead in both

12 litigation and non-litigation consulting.  And all of our work

13 will focus on kind of the intersection of human factors and

14 safety issues.

15 Q. And so you said some of your work is in a courtroom like

16 this?

17 A. Yes, sir.

18 Q. Okay.  And some of it is outside consulting?

19 A. Yes, sir, outside of any specific accident or lawsuit.

20 We'll work with whoever contacts us.  Typically trade

21 associations, manufacturers are probably the most frequent

22 categories.

23 Q. Okay.  I think, you know, we've heard of human factors

24 and maybe we've heard of ergonomics.  Are those the same

25 thing?
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 1 A. They are.  You know, it's kind of interesting, the

 2 Society did a study to look and see is there a

 3 differentiation.  Some people hear the terms and think of them

 4 differently.  People tend to think of ergonomics as the chairs

 5 are ergonomically designed, they take comfort in mind, I'm

 6 able to adjust it.  They tend to think more of just physical

 7 interaction.

 8 But both human factors and ergonomics, they're synonyms.  

 9 They're both the same field, and they both deal not only with 

10 physical interaction with a product, but also from a cognitive 

11 perspective, so a mental perspective, how do I learn about 

12 products, what do I understand about a product, how do I 

13 process information as I'm interacting with a product. 

14 Q. Sometimes I've heard you talk about human-product

15 interaction.  What does that mean?

16 A. That's very much we look at interfaces.  So it could be

17 looking at an office, where is the keyboard position.  So

18 there might be a concern about carpal tunnel syndrome.  So

19 what sort of position is the keyboard and what sort of

20 position or posture do people take in terms of doing that kind

21 of work.  That's more of a physical example.

22 Work on assembly lines, looking at people and the 

23 postures they take and how much force is required, those are 

24 types of things that safety folks will bring to ergonomists to 

25 look at.  But also human-product interaction takes that kind 
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 1 of cognitive perspective, so how -- when I look at this 

 2 product, does it give me a cue, how do I understand how to 

 3 interact with it, is there a seat and a seat belt and handhold 

 4 that suggests to me this is an appropriate place for me to sit 

 5 on this piece of equipment.   

 6 So all of those things, both from a physical as well as a 

 7 cognizant or a mental perspective, can be interaction between 

 8 a human and the product. 

 9 Q. Okay.  Thank you.

10 Jim, would you pull up 100 again, pages 1 through 4, 

11 please?   

12 Your Honor, may I approach? 

13 THE COURT:  You may.

14 BY MR. COOKE: 

15 Q. Dr. Dorris, if you'll just take a quick look at your

16 four-page CV and let us know whether that's an accurate copy

17 of your CV.

18 A. Yes, sir.  This is the most recent version.

19 MR. COOKE:  Okay.  Your Honor, I would move that

20 Exhibit 100 be admitted into evidence.

21 THE COURT:  Any objection?

22 MR. JAVINS:  No objection.  

23 THE COURT:  It's admitted.

24 BY MR. COOKE: 

25 Q. Dr. Dorris, what did you do as you prepared to come here
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 1 today to share with us your opinions in this case?

 2 A. Well, I reviewed materials.  A lot of it has already been

 3 discussed I know, but looked at kind of the case-specific

 4 materials, the deposition testimony, evidence that's been

 5 identified, reports and depositions from other experts,

 6 eyewitness testimony, those sorts of things, so the case-

 7 specific things.

 8 Also, I looked at the available literature.  So what the 

 9 concept of unintended acceleration and pedal error that are 

10 being talked about, those have been addressed in publications, 

11 the reports and investigations.  So I went back and 

12 familiarized myself with that information, obviously was 

13 familiar with it before my involvement in this case, but went 

14 back and looked at that, pulled a lot of that together and 

15 reviewed it, ultimately prepared my report and then was 

16 available to come and testify. 

17 Q. Okay.  And in your business do you charge by the hour for

18 your work?

19 A. Yes, sir.

20 Q. How much do you charge?

21 A. Dorris and Associates charges 325.

22 MR. COOKE:  Your Honor, I would tender at this time

23 Dr. Dorris as an expert in the field of human factors

24 engineering and ergonomics.

25 THE COURT:  All right.  I'm satisfied that he has
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 1 minimal qualifications.  You may proceed.

 2 MR. COOKE:  Thank you, Your Honor.

 3 BY MR. COOKE: 

 4 Q. Dr. Dorris, let's just do a quick preview of your

 5 opinions in this case.  I know they're fairly straightforward.

 6 And I understand you have two main conclusions from your

 7 review and analysis of this matter.

 8 A. I think that's fair.  The two primary ones that I wanted

 9 to get across I think are important are the concept that

10 unintended acceleration has been found, the vast majority of

11 the time, has been caused by pedal error, that is, someone

12 mistakenly pressing on the accelerator instead of the brake,

13 that that's a very robust finding.

14 We see it in many different places and in many different 

15 studies that have looked at it through many different ways.  

16 So they've approached it.  It's a very robust finding.  It's 

17 not something that is unique or has been made up, you know, 

18 just for this case as a potential explanation. 

19 Q. All right.  And do you have an opinion about whether the

20 facts of Mr. Nease's case are consistent with pedal error?

21 A. Yes, sir.  That's really the other areas.  Based on my

22 review, the understanding of the accounts of the accident, the

23 scenario, that it's consistent with pedal error in terms of

24 the sort of factors and hallmarks that we look at that have

25 been identified in the research that we'll talk about.  His
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 1 incident, this scenario is consistent with pedal error.

 2 Q. Okay.  And that's based necessarily on some of the

 3 technical work that some of the other expert witnesses have

 4 done in this matter.

 5 A. Sure.  They've done some work obviously in terms of

 6 looking at, you know, the validity of a vehicle-based cause,

 7 is there any merit to that, the sort of things that

 8 Mr. Stopschinski just testified about.  That's not my area.  I

 9 don't give an independent conclusion about that.  But, you

10 know, when you look at these sorts of things, you look at

11 vehicle-based causes, environment-based causes or human

12 driver-based causes.  And obviously my focus is on the driver.

13 Q. Okay.  So you focus on the human factors, correct?

14 A. Sorry?

15 Q. You focus on the human factors.

16 A. Human factors, absolutely.

17 Q. And are your opinions that you offer in this case, are

18 they stated to a reasonable degree of engineering certainty?

19 A. Yes, sir.

20 Q. All right.  So you've mentioned safety research

21 literature, and I want to talk to you about your methodology

22 and your analysis in this case.

23 Did you approach this matter similarly to the way that 

24 the safety researchers have done over the years in looking at 

25 unintended acceleration? 
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 1 A. Yes, sir.  So a very similar methodology that we see,

 2 whether it's NHTSA, the National Highway Traffic Safety

 3 Administration, or NTSB, the National Transportation Safety

 4 Board, as they approach it they look for trying to identify

 5 vehicle-based causes that can be identified and confirmed

 6 after an accident.

 7 They look for environmental potential causes.  They look 

 8 at the driver.  And they rely upon the body of research that's 

 9 out there, what sort of characteristics are common in these 

10 events, what sort of attributes of the driver are associated 

11 with more commonly seen unintended acceleration incidents, and 

12 so that my approach is very much the same.   

13 I don't do the vehicle-based part.  Other experts have 

14 kind of spoken to that.  But in looking at the human factors 

15 part, it's trying to mirror that sort of methodology. 

16 Q. And you don't do the environmental part either, looking

17 at -- for example, you didn't do an accident reconstruction.

18 That wouldn't be your job in this case, correct?

19 A. Correct.  I'm going -- to gone out to try and survey 

20 the scene and look at site distances or anything like that,

21 I'm not aware of any of those issues being raised by either

22 side in this case, but that would be a different 

23 discipline.   

24 Q. Okay.  You mentioned the NTSB and NHTSA, the National

25 Highway Traffic Safety Administration, those are U. S. safety
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 1 entities, correct?

 2 A. Yes, sir.

 3 Q. Are there other similar safety agencies around the world

 4 that have also studied unintended acceleration?

 5 A. Yes, sir.  Groups, Transport Canada, which would be

 6 similar to NHTSA but in Canada obviously, and the equivalent

 7 in Japan, the ministry in Japan that deals with automotive

 8 safety issues, they've both researched these issues and

 9 published on this issue.

10 Q. Okay.  So you were here I think just when

11 Mr. Stopschinski testified, correct?

12 A. Yes, sir.

13 Q. And there were some questions I think by Mr. Heiskell

14 about Ford and driver error.  Did you hear those questions?

15 A. Generally I recall those.

16 Q. Did Ford invent the concept that a driver can make a

17 mistake?

18 A. No, obviously Ford did not invent that.  I think they're

19 aware that drivers can make mistakes.  I think most people

20 intuitively understand that and probably have heard about

21 human error or driver error.

22 Q. Human mistakes were probably invented by a much higher

23 power than Ford.

24 A. In terms of inventing them and attributing them to a

25 human being, yeah.  You know, to err is human, as I've heard
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 1 that kind of phrase before.  I think people understand.  We've

 2 made mistakes in our own life, and we understand that human

 3 beings can make mistakes even as it's applied to driving.

 4 Q. Let's take a look at the research on human error in the

 5 driving context.

 6 Jim, could you pull up slide 2, please?   

 7 Dr. Dorris, this looks like an overview of research 

 8 regarding driver mistakes or driver error; is that correct? 

 9 A. Yes, sir.  They're two pretty comprehensive studies that

10 were done that have tried to look at human error applied to

11 driving and have found that more often than not -- in fact,

12 the majority of the time -- driver error is involved in an

13 accident or a causal factor in terms of an accident.

14 In fact, the Treat study, the first one, found that it 

15 was either a definitive or probable or in severity increasing 

16 factor in 92.6 percent of the accidents that they looked at or 

17 that he looked at. 

18 Q. Why are these researchers doing these studies?

19 A. A lot of that work was just sort of look at human error

20 and come up with ways to talk about it and discuss it, look at

21 creating what we call a taxonomy or a way of categorizing

22 types of errors.  So rather than just have driver error

23 generally, we might want to look at that and say what sort of

24 errors occur, and there might be some research that we want to

25 do in terms of human capabilities to address that.  So it was
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 1 really an idea to look at error in terms of is it perceptual

 2 error; I looked but I failed to see something, I pulled out in

 3 front of a motorcycle and I didn't see him approaching, why

 4 might that be the case, or I didn't realize the person in

 5 front of me was stopping, what sort of perceptional issues

 6 might be involved.

 7 Also, response selection and response execution.  So did 

 8 I choose the right avoidance action.  I realize the person 

 9 stopped in front of me.  Should I steer, should I brake, how 

10 should I respond.  And then execution of a response would be I 

11 attempted to steer, but I didn't steer enough.  I didn't make 

12 enough steering input.  Or like we talked about in this case, 

13 I intend to press a certain pedal, the brake pedal, and I end 

14 up on the accelerator pedal.  Those types of errors would be a 

15 response execution error. 

16 Q. So this body of research has also looked specifically

17 into unintended acceleration; is that correct?

18 A. I believe that it's addressed in, for example, the Treat

19 study.  I think it talks about pedal misapplication in there,

20 again of characterizing it as a type of error.  There's more

21 specific research that really looks at pedal error that we'll

22 find or, you know, we'll talk about, I guess, later.

23 Q. Let's go ahead and look at the scientific research

24 regarding unintended acceleration and human factors.

25 That's slide 3, please.   
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 1 So, first, we have to have a definition of unintended 

 2 acceleration, correct? 

 3 A. Yes, sir.

 4 Q. And so who came up with that definition?

 5 A. Well, this one I think is a more recent definition that

 6 we see, and I think it's a very good one, by NHTSA here.  And

 7 they define UA or unintended acceleration as the occurrence of

 8 any degree of acceleration that the vehicle driver did not

 9 purposely cause to occur.

10 So the idea, the concept is they're looking at the intent 

11 of the driver, what intended input did I make and what sort of 

12 response did I perceive from my vehicle.  So if I intended to 

13 brake or I intended to maintain speed, but the vehicle is 

14 accelerating, that's a very broad encompassing term that 

15 they've come up with. 

16 Q. So unintended acceleration clearly involves the situation

17 where I intend to brake, but instead I put my foot on the

18 accelerator and accelerate.

19 A. Sure.  An intention to brake and a perceived lack of

20 braking and, in fact, the contrary, acceleration occurring,

21 that's going to be a classic hallmark of UA.

22 Q. And that could be a fairly startling event for a driver.

23 A. Oh, absolutely.

24 Q. Is unintended acceleration a new phenomenon?

25 A. Oh, no.  This concept has been around and in particular
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 1 been addressed by safety agencies and groups going back to the

 2 '70s and '80s at least, if not before, but we see published

 3 reports in many, many decades.  So it's been looked at for

 4 many years by many different agencies from many different

 5 countries.

 6 Q. Let's look at slide 4, Dr. Dorris.  Tell us what you're

 7 showing with this slide, please.

 8 A. Again, I think the best way to explain it is that when we

 9 look at something from a scientific perspective, when we talk

10 about the scientific method and we teach that, we say, you

11 know, you have a hypothesis; you look for confirmation.  One

12 of the things you want to find is it's repeatable.  We want to

13 see that the same conclusion is coming up in studies, the same

14 finding is coming up in studies.  Also, that you approach this

15 using different tools, different research methods.

16 So if you look at the slide, there are simulator studies.  

17 People are actually in driving simulators.  They might be more 

18 advanced driving simulators that look like a video game.  They 

19 might be kind of a bucket part of a car where they can sit and 

20 press pedals and simply a movie is being shown; but simulated 

21 studies, observational and data analysis.  There's studies 

22 that are experimental where they've actually watched people 

23 drive and seen this occur.   

24 Data analysis, looking at accident data, trying to mine 

25 through accident reports.  Many times they'll get state 
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 1 accident reports and try and mine through that data and look 

 2 for information.   

 3 Literature reviews.  So they look at underlying 

 4 foundations, so physical attributes that might cause foot 

 5 errors in terms of placing it on a pedal error.  So 

 6 information from a psychological perspective, like you talked 

 7 about a startle a moment ago.  There's a concept of perceptual 

 8 narrowing, that when I become startled, I don't process as 

 9 much information from my surroundings because I'm concerned, 

10 I'm focused on this particular situation that might be 

11 frightening.   

12 Government investigations.  So NHTSA, NTSB, those sorts 

13 of things.  And so what I wanted to get across in the slide is 

14 that there's consensus across all of these different 

15 investigations and times, as well as different research 

16 methods, that the -- almost always the explanation has been 

17 pedal error.   

18 And so the strength of that conclusion I think is 

19 bolstered by the fact that it's been looked at many, many 

20 different ways. 

21 Q. Okay.  So there are -- looking on this slide, there are

22 dates that go back into the '80s, right?

23 A. Yes, sir.

24 Q. And so we've got decades of research.  Would you agree?

25 A. Yes, sir.
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 1 Q. And you say there's various methodologies.  So each one

 2 of those boxes represents a different methodology?

 3 A. That was my intent, yes, sir.

 4 Q. And in addition, there are various sources.  So whether

 5 it's an academic safety researcher or the government, the

 6 information comes from different sources; is that correct?

 7 A. Yes, sir.

 8 Q. Okay.  Let's look at simulator studies and just see what

 9 that research has told us.

10 A. Well, this is one explanation, this study by Freund --

11 and I'm not sure I'm pronouncing it correctly.  But they did a

12 driving simulator study.  And, in fact, in that study people

13 had committed pedal errors.  They observed the pedal error.

14 The person was stepping on the -- or multiple people had

15 stepped on the accelerator instead of the brake.

16 When they said, gosh, the car keeps accelerating, the 

17 researcher pointed out you're stepping on the accelerator, not 

18 the brake.  And more than one -- they didn't explain how many, 

19 but several people responded by saying, well, in my car the 

20 brake is on the right, which I guarantee is not the case.  

21 There's not been a car in modern times that is out on the road 

22 that has the brake on the right and the accelerator on the 

23 left.   

24 So even when confronted and pointed out this error, they 

25 were kind of coming up with an explanation.   
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 1 Q. What about observation and data analysis?  Let's look at

 2 what some of that research shows.

 3 A. So this was, again, just an example from Tomerlin and

 4 Vernoy.  And this was driving in a closed course, I think in a

 5 parking lot.  So they're actually driving in the vehicle.  The

 6 researcher observed the pedal error and, in fact, had hit the

 7 kill switch which was built into the car to stop the vehicle.

 8 The driver was not recognizing and correcting the mistake.  So

 9 the researcher had to literally pull the plug.

10 Q. And you mentioned also a literature review.

11 A. Yes, sir.

12 Q. Tell us about the literature reviews.

13 A. Well, this one, again, I chose from the Schmidt article

14 where he points out that analysis of the research literature

15 in terms of human factors, experimental psychology, and

16 kinesiology -- kinesiology is kind of movement.  So as I move

17 my arm and leg, studying that sort of motion.  That looking at

18 those -- research from those areas, they support the view that

19 the problems are caused by drivers in terms of producing foot

20 placement errors, with some of the errors actually being

21 observed in experimental driving studies.  So both simulator

22 and driving.  He's pointing out that the underlying

23 literature, as I would tell you, supports this idea that there

24 are pedal errors, and, in fact, we've seen it, we've observed

25 it as researchers.
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 1 Q. What about the government investigations?

 2 A. Well, this is I think another literature review article

 3 on this slide, but it just points out that several studies

 4 conducted by NHTSA and as well as other safety agencies in

 5 other countries have concluded that driver error -- and by

 6 that, they mean inadvertently pressing the accelerator when

 7 intending to press the brake -- is generally the cause of

 8 unintended acceleration.

 9 So, again, it's not just something from my review of the 

10 literature.  Others who are looking at the available 

11 literature are coming to the same conclusion as me.  There's a 

12 consistent, repeatable finding. 

13 Q. So I jumped ahead.  Now let's go to government

14 investigations.

15 A. So we've alluded to this obviously already, but this was

16 one from 1986 where NHTSA talked about the inadvertent,

17 unknowing application of the accelerator pedal when the driver

18 intended to apply the brake appears to be the cause of many of

19 the reported sudden acceleration-related accidents, even

20 though many of the drivers continue to believe that they had

21 been pushing on the brake pedal.

22 So the notion that I was pressing the brake pedal, I'm 

23 sure I was on the brake pedal, that's common in these sort of 

24 accidents where we see people persisting, even after an 

25 accident, not recognizing the error. 
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 1 Q. And is there another slide you have regarding government

 2 investigations?

 3 A. It looks like it.  So, again, this one I think is --

 4 again, it's just getting a little repetitive perhaps, but just

 5 trying to point out that it's not just my take on reading the

 6 literature.  They've pointed out, NHTSA in this study, it is

 7 not likely that all of these different vehicles produced by

 8 different manufacturers during different years in different

 9 countries would all have similar sudden acceleration symptoms

10 caused by defects which no one can find, but all of these

11 vehicles were being operated by human beings capable of

12 stepping on the accelerator pedal.

13 And so I think that's just kind of, again, summarizing 

14 and looking at the fact that we're seeing this across 

15 countries, across different agencies. 

16 Q. Now, are you saying that there can't be a vehicle-based

17 cause of an unintended acceleration accident?

18 A. No, I wouldn't suggest that.  What I would say is that

19 that's obviously part of an investigation, is to look at

20 vehicle-based causes.  But when a vehicle-based cause can't be

21 identified and confirmed, you start to look at what other

22 potential explanations are there.

23 Q. So, for example, a floor mat that entrapped a pedal, that

24 would be an example of a vehicle-based cause.

25 A. I would characterize that, yes, as vehicle-based.  That's
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 1 something where a floor mat or something else in the car, a

 2 pillow or something, falls on the floor and it interferes with

 3 a pedal.  That would certainly be a vehicle-based cause, as

 4 opposed to a driver error.

 5 Q. What you're telling us, though, is that if you look at

 6 the body of research, the vast majority of unintended

 7 acceleration accidents are the result of the driver making a

 8 mistake.

 9 A. That's my conclusion from looking at the literature, and

10 that's the conclusion of others when they look at the

11 literature as well.

12 Q. Well, what is it -- well, is there anything in the

13 literature that talks about why the driver doesn't detect that

14 they've made a mistake?

15 A. Yes, obviously that's something that gets discussed.  So

16 there again we talked about sort of perceptual narrowing as a

17 concept.  So if I become startled or frightened, what we

18 sometimes call hypervigilant, what we see in terms of drivers

19 is they begin to focus on obviously what's in front of them.

20 I'm driving down the road.  I'm going faster than I want.  The

21 car is continuing to accelerate.  I believe I'm trying to

22 brake.  And so you become focused on not having a collision,

23 to the extent that you can, and you are less able to process

24 information or less likely to process information in the

25 environment.  You kind of have blinders on a little bit.  It's
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 1 probably not the perfect analogy, but a good way to think

 2 about it.

 3 Q. Let's skip to number 12, please, Jim.

 4 A. So this was a study that was done after an unintended

 5 acceleration incident in Santa Monica that was found to be the

 6 result of pedal error.  And they noted that the failure to

 7 detect inadvertent activation of the accelerator is

 8 comparatively common, explain why drivers frequently insist

 9 they were pressing on the brake when in fact they were

10 pressing on the accelerator.

11 So, again, there are some instances where drivers -- they 

12 recognize that they made the mistake, and they will admit 

13 that.  But just because a driver is insisting that they were 

14 on the brake is not going to be conclusive.  You can't take 

15 that when we see this observed in front of us in literature, 

16 and that's a common finding, that people will persist in that 

17 mistake and not recognize it. 

18 Q. And let's go to slide 13, please.

19 Is there a -- can that failure to detect the mistake, can 

20 that last for a while? 

21 A. It can.  Obviously it's going to depend on the

22 circumstances; so is there something in front of me, am I in a

23 parking lot and I'm going to run into the Starbucks.  You

24 know, it can go for longer.  If I'm on the road and I'm able

25 to avoid obstacles, these events can go on for up to minutes
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 1 sometimes.  And so it just is really going to be dictated by

 2 the circumstances, what sort of input does the driver make,

 3 where do they decide to go and turn, as well as what's the

 4 environment, what is the traffic, what is the -- what are the

 5 buildings around them.

 6 So, you know, it depends on the circumstances, but they 

 7 have seen them go on for long distances, as well as long 

 8 lengths of time. 

 9 Q. Let's look to the factors that are associated with

10 unintended acceleration as borne out in the safety research

11 literature.

12 Let's go to slide 14, please.   

13 Tell us, Dr. Dorris, what are some of the factors that 

14 are relevant in our case here today? 

15 A. Sure.  One of the things that's been identified in terms

16 of unintended acceleration has been age.  It's kind of

17 interesting.  We see really a U-shaped curve where we see

18 younger drivers as well as comparatively older drivers making

19 these mistakes in terms of UA accidents.

20 It's not something that's predictive.  We can't look at 

21 an individual and say, well, you've gotten to a certain age 

22 and we need to take your driver's license away.  It doesn't 

23 allow us to do that.   

24 Each driver is going to be a unique circumstance.  But 

25 when you look at the accident data, we do see an over- 
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 1 representation of older drivers. 

 2 Q. Are you saying that older drivers are bad drivers?

 3 A. No, absolutely not.  People can drive -- people can have

 4 the mental and physical capability to drive for many, many

 5 years.  It really does become a unique person-by-person

 6 analysis.  And we, as a family, you know, we have to go

 7 through that and decide when we take the keys away from my

 8 grandmother, you know.  And so it really becomes a person by

 9 person.

10 There's not a cutoff date.  That's why I'm not aware of 

11 any states that are saying, hey, we need to, you know, take 

12 away driver's license at a specific age.  It's going to be 

13 unique to that person. 

14 Q. You're not saying that Mr. Nease's keys needed to be

15 taken away from him, are you, in this case?

16 A. Well, what I would say is now I think that should be

17 evaluated, but you can't say just because he was 71 at the

18 time, you need to take his keys away.  I think based on this

19 accident, this scenario, I think that would be something that

20 a doctor or a driving rehabilitation specialist should look at

21 and evaluate.

22 Q. What are some of the other factors?

23 A. The notion of this perceived unexpected acceleration, so

24 my intent was not to accelerate the car but usually decelerate

25 the car.  I'm intending to brake, but it's responding by going
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 1 faster, so that perceived unwanted and surprising

 2 acceleration.  Again, coupled with that is the perceived loss

 3 of braking effectiveness.  So I believe I'm pressing on the

 4 brake, but the car is not slowing down.  In fact, it's the

 5 contrary.  It's going faster.

 6 Those are two classic hallmarks of unintended 

 7 acceleration. 

 8 When we talk about unintended acceleration and we look at

 9 accidents, it's usually ending in a collision.  These errors

10 can and I believe do occur on the road without an accident.

11 Someone may press the wrong pedal, recognize that, and correct

12 it.  We don't get that report.  They don't go to the police

13 and fill out a non-accident report.  We don't get that kind of

14 literature.  

15 But so when we're looking at it, we have to look at those 

16 that have resulted in a collision.  So that's another pretty 

17 common hallmark.  The individual failed to recognize and 

18 correct an error before a collision occurred. 

19 Familiarity or a lack of familiarity with a given

20 vehicle.  So these are issues that have been identified in the

21 literature in terms of how long have you been driving this

22 specific car.  So it's not driving experience generally, but

23 rather for this particular car, is it new to you.  That's

24 something that's been identified in the literature as well as

25 being associated with more unintended acceleration crashes.
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 1 Q. And what about lower limb sensory issues?

 2 A. Obviously anything that would affect your ability to

 3 control or have appropriate sensory ability in your lower

 4 legs, particularly in your feet, in your right foot in

 5 particular for driving.

 6 So there's things like knowing where your foot is in 

 7 space, proprioception, the ability to feel the pedals and 

 8 recognize that, the ability to correctly get my foot where I'm 

 9 targeting.  Those sorts of things obviously I think make 

10 intuitive sense that would affect those sorts of issues.  And 

11 people who've had sensory issues in terms of the lower limbs, 

12 that's another group that's been found to have -- more 

13 frequently be associated with these UA accidents. 

14 Q. And in this case, you're not here to testify that Mr.

15 Nease was in such horrible health that he couldn't get around

16 and he couldn't take care of himself.  That's not your opinion

17 at all, is it?

18 A. No.  Obviously I think he had a lengthy medical history,

19 and I'm sure a lot of that has been talked about.  I've seen a

20 lot of that in the evidence.

21 My role or the reason I bring it up is I think it's 

22 appropriate to share with the jury the sorts of issues that 

23 have been identified in the literature.  They have to 

24 ultimately, you know, make the decision.  But in terms of why 

25 I'm bringing it up as relevant, it's clearly a factor that's 
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 1 associated with UA.   

 2 Again, it's not so predictive that I could say there's 

 3 one, two, or three things, and clearly then your keys are 

 4 taken away.  But it's something that I think on an individual 

 5 basis should be assessed.  But he's -- Mr. Nease is kind of 

 6 getting into an envelope where he's in two or three of these 

 7 groups that are associated with increased risk. 

 8 Q. Let's look very quickly at slide 15, which is the graph

 9 regarding NHTSA's research and age and unintended acceleration

10 or pedal errors.  Tell us about this graph, please.

11 A. Yes.  This is -- again, UA accidents are not terribly

12 rare.  When we look at all the crashes that occur, UA is not

13 that common.  But when you look at UA crashes, we see an over-

14 representation of age groups.

15 What you would see -- can I just press? 

16 Q. Uh-huh.

17 A. This is showing a ratio of pedal error crashes to all

18 crashes.  If you just looked at, by age bracket, pedal error

19 crashes, you'd see more of a U-shaped curve.  You'd see the

20 younger population also has a lot of pedal error crashes.

21 What this graph shows us is that when you try to work 

22 that out, when you statistically say let's do a ratio of the 

23 number of crashes or pedal error crashes to all crashes, 

24 that's what this ratio represents.   

25 What that tells us is 16-year-olds, that age group, are 
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 1 in a lot of crashes, period.  They're in a lot of UA crashes, 

 2 but they're in a lot of crashes; where on the other side, the 

 3 76-year-old-plus group, we find that they're not in as many 

 4 crashes as 16-year-olds, but they still have a lot of UA 

 5 crashes.   

 6 So that's what this is really trying to hone in and look 

 7 at, is UA-specific compared to just all crash risk generally. 

 8 Q. And it clearly shows that all age groups are involved in

 9 pedal error crashes even though they are pretty rare.

10 A. Absolutely.  This is really just looking at frequency,

11 you know, or this ratio in terms of age.  But you could be 16.

12 You could be 40.  You could be male or female.  But there's

13 representation.  This is just what the accident data has borne

14 out, and researchers -- this was information in the NHTSA

15 report.

16 They just pointed this information out, similar I think 

17 to what I'm doing.  I don't think anybody says it's predictive 

18 and we take keys away from all 76-year-olds. 

19 Q. Let's look more closely at familiarity with the vehicle,

20 and that's slide 16, please.

21 Tell us about this Reinhart research. 

22 A. Well, I mean they noted that a borrowed or newly obtained

23 cars, you know, drivers of those vehicles have experienced a

24 larger number of UA accidents, so similar to what I said

25 earlier.  And I think this is -- I think we may have another
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 1 slide on this.

 2 Q. Jim, let's go to the next slide.

 3 A. So we see again similar conclusions from Transport

 4 Canada, a similar conclusion from NHTSA that there is a clear

 5 indication that a lack of familiarity with a vehicle has been

 6 associated with more UA crashes.

 7 So, again, it's not one dataset.  It's not one analysis.  

 8 It's not just my opinion.  We see multiple analyses and 

 9 multiple groups coming to the same conclusion. 

10 Q. And that makes sense, and we're all familiar with getting

11 into a car that we haven't driven and not being able to find

12 the lights or the windshield wipers and that sort of thing.

13 A. Sure.  Or it could be I always sat a little bit this way

14 in my old car, and when I get in my new car, I'm somehow

15 misaligned; I'm not as well aligned with the pedals as I

16 should be.  

17 And so those kind of old habits, bringing them in the new 

18 car, that's been hypothesized as a potential explanation. 

19 Q. Okay.  Now, what about sensory problems in the lower

20 extremities?  You said that also can be a factor.

21 A. Sure.

22 Q. Okay.  Let's look at slide 18.

23 A. So sensory or control problems, again it's very intuitive

24 that if I can't feel the pedals, I can't tell where my foot is

25 in space, or I can't control it, so I'm missing my target, my
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 1 intended target.  NHTSA talked about -- in this quote they

 2 talk about DRSs.  Those are driving rehabilitation

 3 specialists.

 4 They convened a panel, an expert panel where they brought 

 5 in a number of these specialists who work with people who have 

 6 maybe an injury or they're getting older and their family are 

 7 concerned about having them drive, and they work with those 

 8 folks.  And there was consensus in those interviews that -- in 

 9 this case, they identified peripheral neuropathy of being a 

10 great concern.   

11 But as you note in the second part of that quote, that 

12 they've indicated over the past ten years, a larger percentage 

13 are people who are coming in with trouble feeling the pedals.  

14 So am I really on the pedal, how well am I on the pedal, am I 

15 misaligned on the pedal, those sorts of sensory issues. 

16 Q. And so have you looked at the emergency room report from

17 Charleston Area Medical Center on the day of Mr. Nease's

18 accident?

19 A. Yes, sir.

20 Q. All right.  Let's look at the next slide, please.

21 And with respect to sensory issues and the right lower 

22 extremity, what are the findings in that report? 

23 A. Well, in this report what we saw was a mention of

24 decreased dorsiflexion.  You see on that -- if this is my

25 foot, dorsiflexion is kind of lifting it up, lifting my toes
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 1 up.  Plantar flexion would be, you know, tipping my toes down.

 2 And so he was four out of five on the scale in terms of 

 3 that.  There was some control, some lack of ability off of 

 4 normal in the doctor's estimate or opinion.  But they said 

 5 otherwise, strength, for example, was five for five.  So they 

 6 didn't see a decrease in strength or those kind of abilities 

 7 but rather just in -- on this day, it was on that dorsi- 

 8 flexion, which is a potential control issue. 

 9 Q. You can take that down, Jim.

10 So, Dr. Dorris, I want to wrap up here.  Have all of the 

11 opinions that you've offered here today, have they been given 

12 to a reasonable degree of professional and engineering 

13 certainty? 

14 A. Yes, sir.

15 MR. COOKE:  All right.  I have no further questions.

16 Please answer counsel's questions.

17 THE COURT:  All right.  Cross?

18 MR. JAVINS:  Yes, Your Honor.

19 CROSS EXAMINATION 

20 BY MR. JAVINS: 

21 Q. Good afternoon.

22 A. Good afternoon.

23 Q. I'm going to work backwards.  The last thing you

24 mentioned was a medical record, an ER record from CAMC about

25 Mr. Nease's dorsiflexion?
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 1 A. Dorsiflexion, yes, sir.

 2 Q. You're not a medical doctor, correct?

 3 A. That's correct.

 4 Q. All right.  So in doing this work, you have to -- in

 5 doing the work you do to evaluate an individual -- let me

 6 strike that.

 7 You're not telling this jury that you believe a pedal 

 8 mistake caused this crash, right, because I don't think I 

 9 heard that?  Are you saying that to the jury? 

10 A. What I said is that the accounts of this accident,

11 everything I've learned is consistent with a pedal error.  I'm

12 not able to independently rule out, you know, other sorts of

13 factors.  That's why there's I think many different

14 disciplines. 

15 Q. So you cannot say to a reasonable degree of probability

16 that pedal error is the cause because you have -- and we'll

17 talk about those in a minute.  But am I correct?

18 A. Well, obviously it's my opinion that it's consistent with

19 pedal error.  I believe that there was a mistake in terms of

20 Mr. Nease pressing the accelerator in terms of the brake, if

21 that's what you're asking.

22 Q. We'll get to that, then.  Okay.  So you looked at the

23 CAMC record, right?

24 A. Yes, sir.

25 Q. Did you make any endeavor to contact Dr. Kebaish?
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 1 A. No, sir.

 2 Q. Do you know who Dr. Kebaish is?

 3 A. I've seen some testimony from him, but I don't know him

 4 personally.

 5 Q. Okay.  Did you make any endeavor to call Mr. Kebaish,

 6 write Mr. Kebaish, and ask what his thoughts were about

 7 dorsiflexion contributing to this event?

 8 A. No, sir.

 9 Q. Did you make any endeavor to contact Dr. Moreland?

10 A. No, sir.

11 Q. Do you know who Dr. Moreland is?

12 A. Again, one of the physicians I think who has testified in

13 this case, or at least I think there's some information from

14 him.

15 Q. What kind of information?  Can you be a little more

16 specific for the jury since you've done all this work?

17 A. I'm thinking that it's, if I'm not misattributing, that

18 there was some information from him in terms of either medical

19 records or a deposition.  I'd have to pull out my list to be

20 sure.

21 Q. Is he a consulting doctor?  Did he prepare a life care

22 plan?  What did he do in this case?

23 A. I don't know.  I'd have to go back and look at my list.

24 There's been a number of doctors.

25 Q. So when you offered that illustration from CAMC, that
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 1 wasn't to -- did you make any effort to contact any of Mr.

 2 Nease's treating doctors to determine if there was any merit

 3 to that document in terms of pedal mistake?

 4 A. I have not contacted any of his treating physicians for

 5 any reason.

 6 Q. So it's safe to say you have not verified that particular

 7 aspect of your research.

 8 A. In terms of contacting someone else, I've not attempted

 9 to do that.

10 Q. Well, certainly you haven't evaluated Mr. Nease, have

11 you?

12 A. Well, that's correct.

13 Q. And so the things the jury just saw with the CAMC record,

14 that has not been verified, correct?

15 A. I've not independently contacted them, but it's my

16 understanding it's produced as a document in this case.

17 Q. My question:  It's not been verified by you, the expert

18 witness.

19 A. I guess I'm -- maybe we're misunderstanding.  It was

20 produced as a record in this case.  It's certainly my

21 understanding it came from the emergency room in terms of the

22 day of the visit, but I haven't independently contacted them

23 to ask about that record.

24 Q. Okay.  Okay.  Now, you talked about a possible

25 explanation is pedal mistake.  That's a possible explanation
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 1 here, correct?

 2 A. Yes, sir.

 3 Q. Would you agree with me that running into a wall at

 4 35 miles an hour is also consistent with a stuck throttle

 5 scenario?

 6 A. Well, I mean not my understanding of the issues in this

 7 case.  But as a generalization, if we just say somebody ran

 8 into a wall, what caused it, can you make a conclusion from

 9 just that information?  No, sir.

10 Q. You can't.  So you have to look at all the information,

11 don't you?

12 A. Yes, sir.

13 Q. Now, you did a similar analysis in the Graves case,

14 right?

15 A. No, sir.

16 Q. The Graves case.  Do you recall that case?

17 A. Yes, sir.

18 Q. That was a Toyota case in Hattiesburg, Mississippi in

19 federal court?

20 A. Yes, sir, but it didn't address pedal misapplication.  It

21 addressed issues of warnings related to rollover as well as

22 potential for driver distraction.

23 Q. Driver distraction.  And -- okay.  So what I want to get

24 at, in that case the court said you were limited because you

25 didn't fully consider, for example, the police report; isn't
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 1 that true?

 2 A. No.  My recollection was that I had reviewed the evidence

 3 and offered opinions; and that subsequent to me offering that

 4 information, the judge ruled that testimony from an

 5 investigating police officer about the vehicle leaving the

 6 road, that he viewed that to be inadmissible.  And so based

 7 upon that, it took away a basis for a part of my opinions.

 8 And so the driver distraction opinions were limited 

 9 ultimately because that piece of evidence which I had seen and 

10 relied upon went away. 

11 Q. Dorris relied on the unsubstantiated and speculative

12 conclusions of the investigating officers.

13 Is that why your testimony was stricken? 

14 A. Again, my understanding is that was ruled to be

15 inadmissible because the judge viewed it as speculative.  And

16 so obviously if that goes away, that takes away my ability to

17 render opinions about driver distraction.

18 Q. Quote:  In fact, he seems to totally ignore the

19 eyewitnesses who saw no sign that W.A.G. never left the

20 traveled portion of the roadway before the accident.

21 Do you recall the court making that finding about your 

22 opinions? 

23 A. I don't recall the specific language, no, sir.

24 Q. So before -- now, getting back to a stuck throttle, have

25 you ruled that out as a cause in this case?
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 1 A. No, sir.  That would be outside of my discipline.  That's

 2 other experts to look at that.

 3 Q. So in order for you to make any conclusions about driver

 4 error, don't you first have to rule out stuck throttle?

 5 A. No, not me personally.  It's my understanding that

 6 there's some contention about that issue in this case, but it

 7 would be other disciplines to speak to that.

 8 Q. Did you make any endeavor to do any research like you did

 9 in the Graves case to rule out stuck throttle before you took

10 the leap to driver error?

11 A. I don't understand the question.  Graves did not have

12 unintended acceleration issues.  So I'm not sure I follow the

13 question.

14 Q. Graves had driver inattention issues, did it not?

15 A. Yes, sir.

16 Q. And so you have more than one time mentioned driver

17 inattention issues in this case, have you not?

18 A. I think it was on a slide when we talked about human

19 error generally; but beyond that, I don't recall discussing

20 it.

21 Q. Before you make the jump to driver inattention, I want to

22 know what you did to rule out what my client and others have

23 said is the root cause, which is stuck throttle.

24 Have you done anything to rule out stuck throttle as the 

25 underlying cause of this event? 
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 1 A. I don't independently deal with the vehicle cases.

 2 That's going to -- or vehicle-based causes.  That would be

 3 other disciplines who look at that.  So it would be not within

 4 my field of expertise to come in and opine about the vehicle

 5 itself.  But it's certainly my understanding that that's a

 6 contested issue and my understanding of Mr. Stopschinski's

 7 work in terms of his discussion of the vehicle response to

 8 different driver inputs.

 9 Q. And your opinion is only as good as Mr. Stopschinski's,

10 correct?

11 A. In terms of discussing his opinion about vehicle-based

12 causes?  Yeah, obviously I'd defer to him.

13 Q. You didn't consider vehicle-based causes in your

14 research.

15 A. Well, I did not address them because it would be outside

16 my area.  Much like the NTSB or NHTSA, they're going to have

17 folks with different disciplines that come in and work on an

18 investigation.  So my role is on human factors.

19 Q. So how many hours have you worked on this case?

20 A. Gosh, I think it's probably in the ballpark of I would

21 think 70 hours, maybe, something like that.

22 Q. Because within the list of things you've reviewed in this

23 case, you reviewed the police report, correct?

24 A. Well, I'd have to look at my list.  As a part of my

25 report, I provided a list of everything that I had received.
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 1 Yes, sir.

 2 Q. And so in that police report, you saw where John Kemplin

 3 stated that he believed -- and you remember that name, right,

 4 John Kemplin?

 5 A. Yes, sir.  I believe he was the eyewitness that was at

 6 the car wash at the time.

 7 Q. He had a pretty good vantage point, correct?

 8 A. Well, his back was to the vehicle, and he turned and

 9 heard noise and saw the vehicle go by is my recollection.

10 Q. And you recall reading his statement where he said in

11 that report that he believed the throttle was stuck, correct?

12 MR. COOKE:  Objection.  The jury will remember what

13 Mr. Kemplin said, but that's misleading.

14 THE COURT:  Well, overruled.  It's cross-

15 examination.

16 BY MR. JAVINS: 

17 Q. I'm asking for your foundation.  What did you consider in

18 your opinion or analysis?  Remember Mr. Kemplin saying that?

19 A. I don't recall specifically if he used the word "stuck"

20 or not.  In terms of what he has said in his statement, as

21 well as testimony that I've read, he described hearing very

22 high throttle, which he believed or considered to be kind of

23 full throttle.

24 Q. Okay.  And Officer Dent, were you informed that -- did

25 you make any endeavor to contact Mr. Kemplin and ask him what
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 1 his thoughts were in terms of stuck throttle as another -- as

 2 the cause of this event?

 3 A. No, sir.  That would be very unusual to contact a witness

 4 as an expert involved in a case without going through and

 5 having some discussion with attorneys if that would be

 6 appropriate, but it's not going to be helpful to me in terms

 7 of looking at the issues and talking about the literature.

 8 Q. Did you make any endeavor to read his deposition?

 9 Mr. Kemplin?

10 A. Mr. Kemplin?

11 Q. Yes.

12 A. Yes, sir, I believe I read his deposition.

13 Q. And in that deposition he again said that he believed

14 that the stuck throttle was the cause of this event, correct?

15 A. I'd defer to his testimony.  I remember him talking about

16 what he saw and heard, and I think there was some discussion

17 of what he observed after the accident.  But in terms of, you

18 know, what he said, obviously I defer to him.

19 Q. That's been made available to you, correct?

20 A. Mr. Kemplin's testimony?  Yes, sir.

21 Q. Okay.  And Officer Dent.  His deposition was made

22 available to you.

23 A. I think that's correct, yes, sir.

24 Q. And you also reviewed the MORS reports.

25 A. Some of the contacts to Ford from customers?  I've seen
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 1 some of that information, yes, sir.

 2 Q. Some of that.  How many claims -- how many customer

 3 claims of stuck throttle events did you read in the MORS

 4 reports?

 5 A. I don't recall.

 6 Q. But you do recall seeing something.

 7 A. I looked through the information.  There was a number of

 8 different -- I don't want to attribute it to one specific

 9 system, I guess, in terms of contacts.  You know, there's been

10 a number of acronyms used by Ford employees.  But I looked at

11 some information in terms of the contacts.  It's very high-

12 level, general information.  I didn't see anything that would

13 be helpful from a human factors perspective.

14 Q. And so you also had available to you the CQUIS reports,

15 the dealership service technician reports pertaining to their

16 finding of stuck throttles.

17 A. Again, I'd have to look at the specific documents.  I

18 don't want to misattribute it to a system, but there was

19 information from Ford in terms of I guess some warranty

20 claims, people contacting Ford for different reasons, and I

21 think some of the Ford witnesses have been deposed and talked

22 about those issues.

23 But I've seen some of that information where they were 

24 directed to go in and see dealers, but that's what comes to 

25 mind as I sit here. 
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 1 Q. Okay.  And, of course, the failure modes effects

 2 analysis, according to your report, that was something that

 3 was reviewed by you too, correct?

 4 A. I was produced some documents, a lot of information about

 5 the failure modes and effects analysis, and some of the Ford

 6 witnesses testified about it.

 7 As I said in my deposition, that's information I would 

 8 defer to others, but I generally recall some discussion about 

 9 that. 

10 Q. And so by looking at the failure modes effects analysis,

11 you know that when the speed control cable is jammed or

12 sticking, one effect is it will not return to idle position

13 because of binding issues.

14 You know that, right, because you had this document?  

15 (Indicating) 

16 A. I don't recall the specific language in the document, if

17 that's what you're asking, but my recollection was that stuck

18 cables or binding of cables was certainly something

19 identified.  I think Mr. Stopschinski has even kind of

20 testified about that earlier.  

21 That was consistent with my recollection, that it was 

22 identified as a potential cause, and Ford kind of talked about 

23 that process and that they would incorporate that into the 

24 design of products.  But beyond that, I can't add anything. 

25 Q. Okay.  So you considered all this information, but you
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 1 didn't deal with it one way or another in your report,

 2 correct?

 3 A. Sure, I -- again, that's not going to be within human

 4 factors to make a conclusion about was the design robust, how

 5 did they address that, is there merit to this particular

 6 allegation or not in terms of what Mr. Sero has suggested in

 7 terms of the binding of the cable.

 8 I'm aware of those claims as background, but I think 

 9 those are going to be design issues, not human factors issues. 

10 Q. But I mean when the witnesses say -- when two witnesses

11 or three witnesses say -- one, the driver, a police officer,

12 and eyewitness -- says it's a stuck throttle, is it

13 appropriate for you to disregard that and go straight to human

14 error as a potential root cause in terms of methodology?

15 A. Sure.  I cannot independently evaluate that.  My

16 understanding is that in terms of the throttle being in a

17 lowered position when the vehicle was found after the

18 accident, there was debris stuck in the throttle body that

19 Mr. Stopschinski has testified about, so I'm aware those are

20 issues.

21 I can't ultimately decide or rule in or out a 

22 vehicle-based cause.  It would be inappropriate for me to 

23 address those.  I'm not offering a conclusion about that. 

24 Q. Okay.  And you're not even offering a conclusion that

25 driver error caused this.  It just may be an explanation
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 1 according to research that you have.

 2 A. Sure.  It's absolutely consistent with this.  And based

 3 on what I've seen and my understanding of the evidence, that

 4 that would be consistent with a pedal error, that it would be

 5 inconsistent with actually correctly applying the brakes

 6 because they would expect to see slowing of the vehicle.

 7 Q. And so when you talk about pedal error research that you

 8 have and you talk about pedal mistake, when -- in all of the

 9 research, just generally speaking, what percentage of pedal

10 mistakes result in a crash?

11 A. Oh, I don't know that I can give you an accurate number.

12 I don't know if anybody has attempted to do that.  As I said

13 earlier, there's a, I think, consensus that there's likely

14 under-reporting of issues or occurrences of pedal error that

15 do not result in a crash.

16 You could look at one particular experiment like a 

17 driving simulator and you could look at what occurred there, 

18 but to generalize from that and say that accurately reflects 

19 what's occurring in the real world would be too far to go. 

20 Q. But with pedal error, is it oftentimes the case where

21 someone thinks they're hitting the brake or perhaps they hit

22 the gas, they're in traffic and you've got a bump, something

23 like that?  

24 Does that account for a fair number of the pedal 

25 mistakes? 
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 1 A. That's a possibility, yes, sir.

 2 Q. You're the expert.  I want to know is that the majority

 3 of cases, or what does that account for?

 4 A. I don't recall as I sit here.  We could look at the

 5 literature to see if there's some mention of that.  But in

 6 terms of trying to look at pedal errors, there's usually broad

 7 categories that could be at the start or stop of the driving

 8 sequence.  They could be well on the road.

 9 As we said, it's probably under-reported in terms of the 

10 numbers that don't result in a crash.  If you're thinking of 

11 some specific, you know, dataset, I'd be glad to pull it out 

12 and look at it, but I just don't recall seeing a number such 

13 as that as I sit here. 

14 Q. I just want to know, because you've been offered I think

15 as an expert.  I'm not sure.

16 Can you tell this jury as you sit here, based upon your 

17 experience, what percentage of pedal errors result -- are 

18 caused -- are the event where someone means to hit the brake 

19 and hits the gas and there's a small fender-bender? 

20 A. In terms of the severity of the outcome, I don't recall.

21 I'd have to go back and look and see if there's an answer to

22 that in any of the studies or an attempt to answer that in any

23 of the studies.

24 I think there has been some discussion of several levels 

25 of severity.  They recognize that that occurs.  But an attempt 
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 1 to generalize based on that and say nationwide here's what we 

 2 expect that to be, I just don't recall as I sit here. 

 3 Q. Within your data, what percentage of pedal error -- pedal

 4 error events take place over a quarter of a mile?

 5 A. Oh, I don't know.  In terms of extended duration events,

 6 there have been recognized and documented going on for long

 7 distances, some, you know, 1,800 feet, thereabout, in terms of

 8 one study of a bus accident that I recall off the top of my

 9 head.  But I don't recall seeing a table that reported

10 distances traveled where I could, you know, give you a better

11 answer to that.

12 Q. Did you make any endeavor to prepare a report that

13 says -- to identify each pedal application by my client and

14 determine which ones were pedal errors?

15 A. Oh, no.  I don't think there's any way for me to do that.

16 I don't think we have enough information to look at where his

17 foot was at a given moment in time and try to discern is he

18 accurately pressing the correct pedal or not.

19 I think in general we can look at it and see his 

20 description of pressing or attempting to press the brake and 

21 it responding -- the vehicle responding by going faster is 

22 consistent with pedal error.  But to try and put more 

23 specificity to that, I don't know of a way of doing that.  We 

24 don't have sufficient data either independently recorded or 

25 observed by someone else or a camera that shows us where his 
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 1 feet were.   

 2 So, you know, we're limited to Mr. Nease's recollection 

 3 in these kind of broad terms. 

 4 Q. Exactly.  And you also had a map prepared by

 5 Mr. Stopschinski, didn't you?

 6 A. Well, yes, his reconstruction, and then there was a map

 7 that Mr. Nease had marked on at his deposition.

 8 Q. And so you could have taken Mr. Nease's testimony and

 9 said here was a pedal error, here was a pedal error, here was

10 a pedal error, be it brake, gas, what have you.

11 You had that opportunity, didn't you? 

12 A. No.  That's exactly what I'm saying.  We don't have

13 enough information that somebody could do that.  We have this

14 high-level description, and nor would I expect a driver to

15 recall exactly when I put my foot or lifted it up or what

16 occurred during a rough ride over a curb.  I don't expect a

17 driver to have that recollection.

18 But without some other sort of dataset, like some 

19 recording of pedal placement, I can't independently come back 

20 and look at that. 

21 Q. Okay.  So you keep talking about datasets, and I can't

22 tell, because you haven't described them -- I can't tell if

23 Mr. Nease's event, which took up, according to

24 Mr. Stopschinski, nearly a quarter of a mile and he looks

25 down -- do you recall Mr. Nease saying, "I looked down.  I
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 1 looked at the pedal," right?

 2 A. No, sir.

 3 Q. You don't recall testimony where Mr. Nease said, "I

 4 looked down to make sure I was stepping on the brake.  I also

 5 looked down to try to unstick my gas pedal."  Do you recall

 6 that?

 7 A. My recollection of his testimony was in terms of trying

 8 to free up the pedal; but in terms of actually saying he

 9 looked down and observed the pedal, I don't recall that as I

10 sit here.

11 Q. Trying to free up the accelerator pedal, is that a pedal

12 mistake?

13 A. If he's, in fact, pressing on the accelerator and it's

14 not stuck, I don't think that would be correct.  He described

15 what he perceived as a struck -- excuse me -- a stuck pedal.

16 In response to that, he became concerned, frightened as 

17 the vehicle was accelerating.  And so that's my general 

18 understanding of his testimony. 

19 Q. So just so I'm clear, then, Mr. Nease reports, "I

20 perceived this pedal got stuck.  I looked down and I pressed

21 the accelerator again to unstick it."  Now, what I want to

22 know is in that moment when he intends to place his foot on

23 the accelerator and, in fact, his foot hits the accelerator,

24 do you define that as a pedal mistake?

25 A. No.  And in your question, if somebody intends to press
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 1 the accelerator pedal and they do, I would not consider that a

 2 pedal error, which is what I understood your question to say.

 3 Q. So you mentioned inattention.

 4 A. We talked about that generally.

 5 Q. I don't -- do you think inattention explains any of Mr.

 6 Nease's -- plays a role in Mr. Nease's crash?

 7 A. Oh, I don't know.  I don't have any specific information

 8 that I can point to of inattention or distraction.  I think we

 9 were talking about human error and accidents more generally

10 when we talked about that, but I'm not aware of any specific

11 evidence that I can point to.

12 Q. How many seconds elapsed from the time that you perceive

13 a possible pedal error until Mr. Nease hit the wall?

14 A. Oh, I don't know.  I think Mr. Stopschinski said that

15 based on looking at Mr. Nease's map, that he was 1,600 feet

16 from where he departed the road; and then it's, from where he

17 departs until he collides with the wall, another several

18 hundred feet.  

19 So it would depend on what speed you're actually 

20 traveling in terms of how quickly you get across those 

21 distances. 

22 Q. In all your research that you mentioned, what percentage

23 of the drivers affirmatively state, "I looked down and I know

24 I meant to hit my accelerator pedal," or say, "I looked down

25 and I know I meant to hit -- and I did, in fact, hit my brake
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 1 pedal"?  What percentage of pedal error complaints make up

 2 your studies?

 3 A. Let me try to understand the question.

 4 Q. You've got studies.  You keep talking about statistics,

 5 correct?

 6 A. I talked about the studies, and we pointed to them, many

 7 of them.

 8 Q. Do people who say, "I looked down and I meant to hit the

 9 brake and I hit the brake," or, "I looked down and I meant to

10 hit the gas and I hit the gas," does that -- first of all,

11 does that even qualify as a pedal error?

12 A. It can be if they're mistaken in their recollection.  I

13 think there's consensus that people can be mistaken.  They can

14 misattribute.  They can believe that they're on the correct

15 pedal.  They could even look down and believe they're on the

16 right pedal and still be mistaken.  So that's certainly a

17 possibility.

18 The truth of it is, whether they were on the pedal or 

19 not, and just from a witness description or a participant in 

20 accidents recollection, you can't definitively say he's on the 

21 correct pedal or not.   

22 I think what you want to do is back that up and look at 

23 physical evidence; is there physical evidence of braking, what 

24 does an accident reconstruction tell us.   

25 You look for another way or someone looks for another way 
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 1 to try and verify these accounts and would they be consistent 

 2 with a collision or not. 

 3 Q. You look for physical evidence of braking with a truck

 4 that has anti-lock brakes?  Is that what you do?

 5 A. Well, again, I don't look for those sorts of things.  It

 6 would be someone else.  But whether it has anti-lock brakes or

 7 whatever features might be involved, yeah, absolutely, people

 8 come in and do the accident reconstruction.  They take into

 9 account various terrains, lots of different variables.  

10 But in terms of evidence of braking, it's not always tire 

11 marks.  It could be eyewitness comments, did they see any 

12 brake lights come on.  There's different ways that you can 

13 look at physical evidence or things that might corroborate the 

14 account. 

15 Q. Would you agree with me that a runaway car is something

16 none of us wants?

17 A. Oh, sure.  I mean, clearly loss of control or an

18 unintended vehicle, something that's running away and is not

19 under control, that would be terrible.

20 Q. So did you -- did you make any endeavor to research the

21 failure modes effects analysis which says that we have a

22 potential for the throttle to stick open and we rate that a 10

23 out of 10?  

24 Did you follow up on that at all as a possible root 

25 cause, as opposed to driver error statistics? 
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 1 A. I mean, I think you're asking did I do something to look

 2 at the vehicle and look at that cause.  And no, sir.  I mean,

 3 from human factors, there's not something more for me to do to

 4 look at that failure modes and effects analysis.  They're

 5 talking about design attributes; is the design appropriate, is

 6 it robust enough to address these concerns.

 7 To me, it was evidence that Ford was aware of a potential 

 8 failure mode.  Generally they talked about the design.  

 9 Mr. Stopschinski has talked about the design.  But it's not 

10 from a human factors perspective something more for me to do 

11 in terms of following that up. 

12 Q. Do you -- do you put any significance in evidence of

13 braking or no braking to support your opinions?

14 A. Well, it doesn't play into the opinion about the

15 conclusions in terms of the research literature; but in terms

16 of my understanding of what Mr. Stopschinski has talked about,

17 his analysis shows that correct braking would slow down the

18 vehicle or stop the vehicle.  And obviously you guys went

19 through a lot of that with him, and it's dependent upon how

20 much force and how much distance and how much time.  

21 But in terms of my understanding of the account, it would 

22 be inconsistent with correct brake application.  And obviously 

23 I'm relying upon some of that work from Mr. Stopschinski.  

24 Q. So did you go to the scene and look for any evidence of

25 skid marks?
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 1 A. No.  I've been to the scene but was not there after the

 2 accident to look for skid marks or anything like that.

 3 Q. When Mr. Nease hit the first curb of three curbs --

 4 you're familiar with the curbs?

 5 A. I mean, I'm aware of them.  I was sitting here during

 6 Mr. Stopschinski's testimony.

 7 Q. Did you look at the curbs?

 8 A. When I was out there, I looked at what I understood to be

 9 the route that Mr. Nease followed, so yes, sir.

10 Q. You've been to the scene?

11 A. Yes, sir.

12 Q. And so the first curb was made of concrete, correct?

13 A. Gosh, I believe so, but I didn't go out and try and test

14 the material.  I don't recall them being anything other than

15 concrete.

16 Q. And they were about 8 inches tall?  

17 A. I didn't measure them, but that would probably be in the

18 ballpark.

19 Q. Now, do you have an opinion as to whether Mr. Nease's

20 foot was on the brake or off the brake prior to his collision

21 with that curb?  Prior to.

22 A. As I said, you can't put a nice edge in terms of what his

23 inputs are.  We don't have enough independent information that

24 I can say whether it was on or off at a given moment in time.

25 But the general description of an attempt to press the brakes
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 1 and the vehicle responding by going faster is consistent with

 2 pedal error.

 3 Q. But you don't have an opinion whether it's on or off, one

 4 way or another.

 5 A. At a given moment in time, I can't go back and -- I don't

 6 know of any discipline that can go back and do that.  But

 7 certainly in human factors, we can't do that with the

 8 information that we have in this case.

 9 Q. I have to ask you because you've offered the opinions.

10 Immediately after Mr. Nease collided with the 8-inch concrete

11 curb, did his foot remain on the brake or was it on the brake

12 or was it off the brake?

13 A. Yeah, I don't know what pedal in terms of that he was --

14 again, it's my understanding, my opinion, that this is

15 consistent with pedal error, that he was applying the

16 accelerator but not the brake.  But as he hits the curbs, is

17 he jostled, does his foot come off, was it specifically on

18 there, had he released the pedal or not, the pedal he believed

19 to be the brakes, I can't tell you.  I can't put that kind of

20 nice edge on it.

21 Q. The moment Mr. Nease goes over the first curb and is on

22 the parking lot en route to the next curb, do you know where

23 his foot was?

24 A. It's the same answer.  I can't go back --

25 Q. Do you know?
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 1 A. I'm sorry?  

 2 Q. I'm sorry.  It might be the same answer, but I need to

 3 hear it.  Do you know where his foot was?

 4 A. Sure.  As I said, no, you can't at a given moment in time

 5 go back and do that analysis.  I don't think there's enough

 6 information for anyone, but certainly not for a human factors

 7 professional to say that.

 8 All we can look at is what information Mr. Nease has 

 9 given us, which is very high level. 

10 Q. Second curb.  Immediately preceding his collision with

11 the second curb, do you know where Mr. Nease's foot was?

12 A. For the reasons we've talked about, no, sir, you can't

13 pick a moment in time and do that.

14 Q. I'm going to walk you through this.  Sorry.  

15 As Mr. Nease goes through the mulch, do you know where 

16 his foot was? 

17 A. No, sir.  As I said, you can't do it at a given moment in

18 time.

19 Q. A "no" would suffice from here on out, but answer however

20 you'd like.  But "no" is fine.

21 The next curb, at the edge of the mulch bed, do you know 

22 where Mr. Nease's foot was? 

23 A. No, sir.  As I said, you can't do that at a given moment

24 in time.  There's not enough information for a human factors

25 professional to look at it and make that sort of specific
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 1 determination.

 2 Q. Proceeding across the parking lot toward the wash bay, do

 3 you know where Mr. Nease's foot was?

 4 A. No, sir.  For the reasons we've talked about, I can't put

 5 a nice edge on that.

 6 Q. As Mr. Nease hits the stall with the right side of his

 7 truck, the wash bay stall, do you know where his foot was?

 8 A. No, sir, I can't tell you from some independent review

 9 that I know definitively where that foot was at that

10 particular moment in time.

11 Q. And we're talking about right foot, correct?

12 A. Sorry?

13 Q. We're talking about right foot.

14 A. Yeah.

15 Q. Do you understand that Mr. Nease was a one-footed driver

16 or a two-footed driver?

17 A. My understanding would be one foot.  I haven't seen any

18 testimony about two-footed driving.

19 Q. So the moment immediately -- the moment Mr. Nease

20 collided with the brick wall, do you know where his foot was?

21 A. I don't from an independent analysis.  It's my

22 understanding that other witnesses have talked about evidence

23 in the vehicle in terms of at the moment of impact where his

24 foot was based on marks left in the vehicle.  But from an

25 independent review, again, I'm not able to come to that
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 1 conclusion.

 2 Q. As Mr. Nease left the roadway and went through the grass

 3 embankment, do you know where his foot was?

 4 A. No, sir.  For any given moment in time, I can't give you

 5 that level of specific answer.

 6 Q. Before Mr. Nease left the highway and into the grass

 7 embankment, do you know where his foot was?

 8 A. Again, not at one particular moment in time along the

 9 roadway.  It's my opinion that this is consistent with a pedal

10 error.  I believe that that would be consistent with him

11 applying the accelerator rather than the brake based on all of

12 the evidence, including information from other witnesses.  But

13 in terms of trying to pick a specific place on the map and try

14 to give that level of specificity, I don't think anyone can do

15 that.

16 Q. You saw Mr. Stopschinski's video of him applying the

17 brakes on the asphalt, right?

18 A. Yes, sir.

19 Q. And you didn't see any signs of brake marks, did you?

20 A. No, but I didn't have a good view of that video.

21 Q. Okay.  Would you agree that the foreseeable risk of harm

22 associated with a runaway car, that the foreseeable risk of

23 harm is great?

24 A. That losing control of the vehicle, that the outcome

25 could be a serious injury?  Yes, I would agree with that.
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 1 Q. Would you agree that the degree of care a car

 2 manufacturer must exercise to make sure runaway cars do not

 3 occur is high?

 4 A. I don't think -- I mean, I would expect the auto

 5 manufacturers do an appropriate job of providing a reasonably

 6 safe vehicle.  But in terms of the standard of care of exactly

 7 what they do and to comment on it more specifically, I think

 8 that gets outside of my discipline.

 9 Q. Would you agree that an auto company should never

10 needlessly endanger the public?

11 A. It doesn't sound to be a good idea, no, sir.

12 Q. And if an auto manufacturer has two ways to make a car,

13 or make a subcomponent, and both are feasible and one costs

14 five cents more, so, you know, they both cost about the same

15 but one is safer than the other, if the car [sic] chooses the

16 way that's not as safe, would you agree that that company has

17 needlessly exposed customers and the public to needless

18 dangers?

19 A. No, sir.  I think we need more information, but just --

20 if they're both considered safe, if they're both reasonably

21 safe, I think you need to look at it and say why is that

22 decision made, what are the other attributes, what are the

23 other tradeoffs.  I think that's a little broad to say they

24 chose one -- they're both safe, they chose one that's, by

25 comparison, we consider to be less safe by relative
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 1 comparison.  But we need more information to look at that and

 2 offer an opinion.

 3 Q. Do you think it's okay to go with the less safe car as

 4 opposed to the safer car even if, all things being equal, they

 5 cost about the same to make?

 6 A. If it's a reasonably safe vehicle, that's what we're

 7 looking for.  It's not to say I'm going to pick every possible

 8 safest attribute for this vehicle, but I want a reasonably

 9 safe vehicle.  I want one that responds appropriately to user

10 input.  

11 But there's vehicles on the road that don't have air 

12 bags.  I have an older vehicle that doesn't have air bags.  I 

13 don't have any reason to conclude it's not a reasonably safe 

14 vehicle.  I drive my son in it.   

15 So just because we can make these kind of relative 

16 comparisons doesn't allow you to say one is unsafe.  And I 

17 understood your question to be they're both reasonably safe, 

18 they're both safe vehicles. 

19 Q. No, I said one was safer.  But I was asking wouldn't you

20 want to use the one that's safer than the other?

21 A. Yeah, as I said, I want to have a reasonably safe

22 vehicle.  I think there's an argument that having air bags

23 would be safer for occupants in certain collisions, but I'm

24 willing to drive in a vehicle that doesn't have air bags.

25 And, you know, I bring my son with me.
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 1 So I can't say that just because one can make a relative 

 2 comparison, we always have to choose the safer.  The question 

 3 is, is it safe, is it reasonably safe in terms of the 

 4 human-product interaction. 

 5 Q. In terms of the human-product interaction, do you think

 6 car companies ought to follow up with customer complaints and

 7 research them?

 8 A. From my perspective, I think they should respond in terms

 9 of asking questions.  They might give a direction to go in to

10 see a dealer.  But I can't say from my perspective there's a

11 requirement to do more to follow up with those individuals.

12 That might be a different sort of expertise.  But in 

13 terms of suggesting we've got a contact from a customer, they 

14 made some comment or complaint, we addressed it on the phone, 

15 gave them advice, gave them some direction to follow up and 

16 make sure they followed through on that, that sounds like too 

17 much. 

18 Q. Do you think companies, auto manufacturers, should follow

19 their own safety rules?

20 A. Follow their own?  I would expect they would follow their

21 own rules, yes, sir.

22 MR. JAVINS:  That's all the questions I have.

23 THE COURT:  All right.  Redirect?

24 MR. COOKE:  Very quickly, Your Honor.

25 REDIRECT EXAMINATION 
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 1 BY MR. COOKE: 

 2 Q. Dr. Dorris, you -- it was not your job to do an accident

 3 reconstruction in this case, right?

 4 A. Correct.

 5 Q. You told us that a half an hour ago, right?

 6 A. Yeah, I think we've covered that one.

 7 Q. You didn't measure any forces in this accident, right?

 8 A. That's correct.

 9 Q. You didn't do any evaluation of any of the components in

10 the vehicle; is that correct?

11 A. That's correct.

12 Q. Okay.  And you didn't offer any opinions about where --

13 how much somebody pushed or when they pushed.  That wasn't

14 your role in this case, was it?

15 A. Yeah.  There's not enough information for me to say at a

16 particular moment in time that this place on the roadway, I

17 just don't think anybody can do that with the evidence that we

18 have.

19 Q. Are you familiar with the HIPAA law?

20 A. HIPAA law.  I think that's for medical practitioners and

21 medical professionals in terms of sharing information?

22 Q. Protecting the privacy of patients, right?

23 A. I think that's right.

24 Q. And under HIPAA it would be inappropriate for you to pick

25 up a telephone and call one of Mr. Nease's doctors, wouldn't
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 1 it?

 2 A. Well, I guess I would look at it as it would probably be

 3 inappropriate for them to talk to me; but, you know, in terms

 4 of doing that kind of work, that would be very unusual for an

 5 expert to do that in these cases.

 6 Q. But it's not unusual for someone with your expertise to

 7 review medical records, correct?

 8 A. That's correct.

 9 Q. And it's not unusual for someone like you to read sworn

10 deposition testimony of a physician such as Dr. Kebaish or 

11 Dr. Deer in this case, correct?

12 A. Correct.

13 Q. And you did review Dr. Kebaish's deposition, didn't you?

14 A. Yes, sir.

15 Q. All right.  And he testified through that deposition on

16 Friday to this jury.  And do you recall from his deposition

17 that he described ongoing sensory problems that Mr. Nease had

18 in his lower extremities?

19 A. Yeah.  I couldn't put a specific time frame on all of

20 those, but generally my recollection of the medical evidence

21 has been a number of sensory issues at different times,

22 discussion of peripheral neuropathy and other sensory-related

23 issues.  But sitting here from memory, I couldn't put a date

24 and time on those.

25 Q. And do you remember reading Dr. Deer's deposition?
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 1 A. Yes, sir.

 2 Q. And Dr. Deer was a pain management specialist who treated

 3 Mr. Nease?

 4 A. I think that's right.

 5 Q. And do you recall Dr. Deer testifying about

 6 proprioception difficulties that Mr. Nease was having?

 7 A. I guess I don't know if it was him or Dr. Kebaish, but

 8 proprioception issues certainly my memory is that that's come

 9 up at some time in this medical history.

10 Q. And if you'll tell us again, what is proprioception?

11 A. It's understanding where your body is in space.  So as I

12 stick my arm out, having a correct sensation in terms of where

13 I am in space.  So if that's off, my ability to sort of sense

14 those things, we might have contact bumps.  You know, it's

15 going to affect your ability -- based on sensation, it's going

16 to affect how you execute actions as well.

17 Q. Jim, would you pull up 97.25, please?

18 Dr. Dorris, the jury will be very happy to hear that 

19 we're not going to go through the whole box of safety research 

20 regarding pedal application errors.  But this paper is one of 

21 the most recent, is it not? 

22 A. Yes, sir.

23 Q. Okay.  And it was -- it says NHTSA.  What's that, again?

24 A. The National Highway Traffic Safety Administration here

25 in the United States.
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 1 Q. And I'll just hold it up for the jury.  This is some of

 2 the research that you talked about during your direct

 3 examination, correct?

 4 A. Yes, sir.

 5 Q. And does this research identify sensory problems in the

 6 lower extremities as a concern consistent with pedal

 7 application errors?

 8 A. Yes, sir.

 9 Q. And does it also identify proprioception as a concern

10 regarding pedal application errors?

11 A. Yes, sir.

12 Q. And does it go through even a longer list of potential

13 medical conditions that are consistent with pedal application

14 errors?

15 A. Yes, sir.  There's an appendix as a part of the

16 discussion with the driver rehabilitation specialists.  They

17 came up with a list of those sorts of conditions, and it's in

18 one of the appendices to that report.

19 Q. Okay.  And this is just one of the papers that you

20 referenced, correct?

21 A. Yes, sir.

22 MR. COOKE:  Those are all the questions I have.

23 Your Honor, I would move to admit 97.25. 

24 THE COURT:  All right.  Is there any objection to --

25 Exhibit 97.25?
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 1 MR. COOKE:  Yes, sir.

 2 MR. JAVINS:  No, Your Honor.

 3 THE COURT:  It's admitted.  Any recross?

 4 MR. JAVINS:  Yes, Your Honor, briefly.

 5 RECROSS EXAMINATION 

 6 BY MR. JAVINS: 

 7 Q. Are you aware that Dr. Kebaish found no functional

 8 limitations with Mr. Nease's lower extremities following his

 9 surgery at Johns Hopkins?

10 A. Again, I couldn't put it in dates and times, but at some

11 point in the history, he believes that the surgery had helped

12 ameliorate some issues.

13 Q. And you're aware, aren't you, that Dr. Moreland testified

14 that he found -- he tested for and found no functional

15 limitations with Mr. Nease's lower extremities following his

16 surgery at Johns Hopkins?

17 A. Again, I don't want to represent that I'm attributing it

18 to an individual person, but my recollection is that there was

19 some testimony about surgeries ameliorating issues in terms of

20 the lower limbs; but to necessarily attribute it to one doctor

21 or the other, that might be overstating my specific memory.

22 Q. Would you by all means defer to Mr. Nease's treating

23 doctors on that issue?

24 A. To their opinions?  Absolutely.

25 Q. And so if their opinions are -- if Mr. Nease's treating
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 1 doctors' opine that his lower extremities were fully

 2 functional, then that's that, right?

 3 A. Yeah.  I would not come in and offer some medical basis

 4 or suggest that I have a basis to disagree with that.  I think

 5 there's a lot of evidence, but I certainly defer to them in

 6 terms of their opinions.

 7 MR. JAVINS:  All right.  Thank you.

 8 THE COURT:  All right.  Further redirect?

 9 MR. COOKE:  Very quickly, Your Honor.

10 FURTHER REDIRECT EXAMINATION 

11 BY MR. COOKE: 

12 Q. There's a difference between a functional problem and a

13 sensory problem, correct?

14 A. I don't know how they used that term --

15 MR. JAVINS:  He's not a medical doctor.  Objection.  

16 THE COURT:  Sustained.  You have to lay a

17 foundation.

18 BY MR. COOKE: 

19 Q. In the literature that you've reviewed, it talks about

20 functional problems such as where you can't move your foot,

21 correct?

22 MR. JAVINS:  Same objection, Your Honor.  That's the

23 wrong witness for this.  He's a -- 

24 THE COURT:  Overruled.

25 BY MR. COOKE: 
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 1 Q. Does the literature address functional problems?

 2 A. It talks about functional control issues.  It talks about

 3 sensory issues.  Those are the terms that I understand in

 4 terms of the literature.

 5 Q. With respect to this case, you've primarily looked at the

 6 sensory difficulties that Mr. Nease has; is that correct?

 7 A. I think that's fair.

 8 Q. Okay.  So that's whether he could feel with his foot as

 9 well as someone who didn't have his medical history.

10 A. They relate to sensation, so feeling and ability to do

11 that, compared to sort of normals or norms.

12 MR. COOKE:  Thank you, Dr. Dorris.

13 THE COURT:  All right.  Anything else?

14 MR. JAVINS:  No, Your Honor.

15 THE COURT:  Thank you.  Doctor, you're excused.  You

16 may step down.

17 All right.  Ladies and gentlemen, when we were at our 

18 break, I talked with the lawyers some about what other 

19 evidence, and there's at least one other defense witness that 

20 will be testifying tomorrow morning.   

21 The plaintiff will have an opportunity for any rebuttal 

22 evidence if that should be their desire.  So I think we're 

23 getting close to finishing all the evidence.   

24 As a result, I'm going to spend some time today and in 

25 the morning working with the lawyers on final instructions to 
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 1 get those ready hopefully to coincide when you've heard all 

 2 the evidence so we can go right into the Court's instructions, 

 3 closing arguments, and give the case to you for deliberation.   

 4 As a result, we're going to reconvene at 10:00 a.m. 

 5 tomorrow.  I'm going to have the lawyers here about 8:30 to go 

 6 through instructions.  I hope we can get them finished before 

 7 you even get here at 10:00, but we'll just have to see.  If 

 8 not, I hope we can finish them shortly after that and after 

 9 we're finished with the evidence.   

10 So as I've told you before, don't start deliberating.  

11 Don't research or investigate anything about the case.  And 

12 we'll see you back here at 10:00 a.m. tomorrow.   

13 If the lawyers will stick around a few minutes, we'll 

14 talk about the instructions before we leave.   

15 (Jury Out) 

16 THE COURT:  You may be seated.

17 All right.  Is there anything you folks want to bring up 

18 before I start discussing instructions?   

19 MR. JAVINS:  The first order of business, Your

20 Honor -- 

21 THE COURT:  Yes?

22 MR. JAVINS:  -- is I think a curative instruction to

23 the jury tomorrow.  That wasn't an expert opinion.  He never

24 said to a reasonable degree of probability that pedal error or

25 pedal mistake was the cause of this accident.  He said it
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 1 could be, but he didn't meet the rigor of an expert analysis.

 2 And then he can't even say that the foot was on -- which pedal

 3 the foot was on.  And so I just don't think it passed the

 4 rigor of an expert analysis, Your Honor.

 5 THE COURT:  Mr. Cooke?

 6 MR. COOKE:  Dr. Dorris didn't purport to be offering

 7 a causation opinion.  He was -- he is an expert in the

 8 scientific literature.  It is complicated enough that it's

 9 helpful to the jury under Rule 702 to have someone explain it

10 and go through it.  And so his purpose was to explain what the

11 safety research says.

12 THE COURT:  I agree.

13 MR. JAVINS:  I do too --

14 THE COURT:  If he was going to offer an opinion that

15 Mr. Nease was guilty of pedal error, that would have to be an

16 opinion stated to a reasonable degree of scientific or

17 technical certainty, but he didn't offer that opinion, and I

18 don't think he has to offer that opinion for his testimony to

19 nonetheless be admissible.

20 He's explaining these concepts to the jury.  It's helpful 

21 to the jury.  So I deny the motion. 

22 MR. JAVINS:  Fair enough.  It provides guidance for

23 tomorrow as we close.  Okay.  Thank you.

24 THE COURT:  Go ahead.  

25 MR. O'DELL:  I had a quick question.  I know that
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 1 Dr. Gwin is testifying tomorrow, and it's my understanding

 2 Dr. Gwin has got a purpose.  Her purpose is to say the knees

 3 hit the bolster.  And I'm not sure what she's going to be able

 4 to testify to on the drugs based on Dr. -- because I think the

 5 Court's earlier ruling was that she would be limited to what

 6 he ingested in the last 24 hours.

 7 Dr. Moreland testified that there would have been five 

 8 drugs, I believe.  Mr. Nease testified that there were five 

 9 drugs that would've been -- that could've been taken in that 

10 last 24 hours.   

11 So I'm just trying to figure out -- and are those two 

12 areas going to be the limit of her testimony?  Because that 

13 seems to be what her opinion was.  But because she's a medical 

14 doctor, are they going to get up and try to get into all the 

15 medical testimony with Dr. Kebaish and Dr. Deer and all that?  

16 Because that really hasn't been disclosed or set forth in her 

17 opinions at all. 

18 THE COURT:  Well, I agree, I don't think it was

19 identified or disclosed.

20 What's the defendant's view of the subject areas in which 

21 you expect to elicit testimony? 

22 MR. BIBB:  I anticipate that -- I anticipate that

23 Dr. Gwin will testify based on her surrogate work that it's

24 more likely than not that his right foot was on the gas pedal

25 and not the brake pedal.
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 1 I anticipate that Dr. Gwin -- I believe this was 

 2 disclosed in her report -- will testify that peripheral 

 3 neuropathy and problems of proprioception may have caused him 

 4 to believe that his foot was on the brake pedal when in fact 

 5 it was on the gas pedal.   

 6 And I anticipate that she would testify that the 

 7 confusion reported by the emergency department may have been 

 8 due to some of the medications that he was on.  And I think 

 9 there was clear testimony that, you know, within the last 48 

10 hours, they identified a whole bunch of drugs he was on.  Now, 

11 the emergency department identified drugs, and, in fact, there 

12 was Elavil in his system as noted in the toxicology report in 

13 the emergency department. 

14 THE COURT:  All right.  So I think, as I earlier

15 ruled, I have no problem with her testifying as a physician

16 that she's familiar with the side effects of drugs, that

17 assuming that he had taken whatever drugs are asked in a

18 hypothetical which there's a basis in the evidence for, what

19 the possible side effects would have been.  I think she could

20 even testify as to whether descriptions of confusion or such

21 is consistent with that side effect.

22 I don't think she can go beyond that, and I don't think 

23 she has a basis to go beyond and say that because he exhibited 

24 confusion in the ER, that she could offer a medical opinion --  

25 MR. BIBB:  Right.
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 1 THE COURT:  -- that that confusion was caused by his

 2 drugs.

 3 MR. BIBB:  Right.  It's consistent with, and she is

 4 an ER physician herself.

 5 THE COURT:  Right.  So I think there's no problem

 6 with her testifying about what side effects there are and what

 7 description of his state or condition at the relevant times

 8 was and whether that's consistent or inconsistent with the

 9 side effects.  

10 And she can offer an opinion that to a reasonable

11 degree of medical probability that the drugs caused the 

12 condition.   

13 MR. O'DELL:  What was that last part?

14 THE COURT:  That she cannot offer an opinion -- 

15 MR. O'DELL:  Right.

16 THE COURT:  -- okay -- that the drugs caused the

17 condition.

18 MR. O'DELL:  Your Honor, I understand your -- I

19 understand your ruling, and thank you.  And, you know, we went

20 around about Dr. Gwin earlier -- 

21 THE COURT:  Right.

22 MR. O'DELL:  -- as the Court is aware, and it was

23 the bolster and it was the drugs.

24 THE COURT:  Yes.  So I'm a little confused about

25 this neuropathy matter.
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 1 MR. BIBB:  It's in her report quite clearly that she

 2 did note that, you know, he had had this history of problems

 3 with proprioception, with peripheral neuropathy, that clearly

 4 those are things that could lead someone to think they were on

 5 the brake when in fact they were on the gas.

 6 THE COURT:  Well, if she identified in her report --

 7 well --

 8 MR. O'DELL:  If they can show it to you, Your Honor,

 9 I'd like to see it.  I read it last night.  I read it today.

10 THE COURT:  All right.  Let's try to deal with this

11 now.  

12 My view is going to be that if she identifies peripheral 

13 neuropathy as a condition based upon a review of his medical 

14 records, that she could testify what that condition is, and I 

15 think again I would permit her to testify sort of like the 

16 side effects of drugs, that these are the possible effects, 

17 known possible effects of this type of neuropathy.   

18 I'm not going to let her testify to a reasonable degree 

19 of medical probability -- and I don't think she's offered 

20 this -- that his neuropathy caused him to misapply the pedals. 

21 MR. BIBB:  Well, that, clearly, we're not going to

22 try to elicit from her.

23 THE COURT:  Right.

24 MR. BIBB:  It's just another of his -- and it's on

25 page 6 of the report here where she recites through the
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 1 peripheral neuropathy of both feet, weakness and dorsiflexion,

 2 etcetera, etcetera.  It's right there in her report.

 3 MR. O'DELL:  Your Honor, not one place in that

 4 report does she say that she has an opinion that he had this

 5 preprio-whatever where he couldn't feel his feet or figure out

 6 where his feet were or that somehow neuropathy had anything to

 7 do with this.

 8 Her opinions are that the knees went into the bolster, 

 9 which has absolutely nothing to do with that. 

10 THE COURT:  Well, let's try to clear this up.  It's

11 one thing for -- it's one thing for her to note things in a

12 report, but the issue here is what professional opinions is

13 she offering.

14 Did she identify that she would offer some opinion about 

15 neuropathy, peripheral neuropathy? 

16 MR. BIBB:  She is not going to offer an opinion that

17 the peripheral neuropathy cased him to step on the wrong

18 pedal.  She is going to identify the medical conditions that

19 this gentleman had, just like Dr. Dorris, the human factors

20 doctor, would --

21 THE COURT:  Well, did she anywhere in her report

22 indicate that she was going to offer an opinion that his

23 neuropathy was consistent with misapplication of the gas pedal

24 or something to that effect?

25 I mean, if she just said, "I've looked at the records.  
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 1 Here are his conditions," and then she says, "I'm going to 

 2 offer opinions about where his knees were, and I'm going to 

 3 offer opinions about the possible side effect of medications 

 4 and so on," if she doesn't also add something there indicating 

 5 she's going to be testifying as to an opinion relative to 

 6 neuropathy and how that may affect a driver, then I'm not 

 7 going to let her get into that. 

 8 MR. BIBB:  All right.  I agree with that, Your

 9 Honor.  

10 THE COURT:  Okay.

11 MR. BIBB:  And we'll look at that.  If there's any

12 further issue with that, we'll notify Mr. O'Dell, who

13 apparently is doing the cross.

14 THE COURT:  All right.  That would be fine.

15 You've got something, Andy?   

16 MR. COOKE:  Your Honor, I have the verdict form

17 which I could hand to your law clerk.

18 THE COURT:  Okay.  Have you all seen their verdict

19 form?

20 MR. COOKE:  And it may need some editing based on

21 Your Honor's rulings last week.

22 THE COURT:  Okay.  So Sandy is working on proposed

23 final instructions.  I've again tried to follow somewhat the

24 format that I used for the preliminary instructions,

25 identifying the three causes of action.
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 1 I think that the strict liability claim is fairly 

 2 straightforward in terms of the instructions.  Likewise, I 

 3 think the breach of warranty is fairly straightforward.   

 4 I'm a little confused, frankly, about, first, plaintiffs' 

 5 negligence claim and what it entails.  You've pled it broadly, 

 6 negligent design, among other things.  It seems to me that 

 7 overlaps strict liability or breach of warranty, and I'm 

 8 curious to see if there's anything more to the negligence 

 9 theory that the plaintiffs are advancing.   

10 And I also want some explanation from the defendant about 

11 your comparative negligence instructions and your argument 

12 about whether there's evidence here of comparative negligence.   

13 So let's start, first, somebody from plaintiffs tell me 

14 what your negligence claims are. 

15 MR. JAVINS:  Well, the design -- Ford didn't act

16 prudent or reasonably in its design of the speed control.

17 THE COURT:  All right.  And does that effectively

18 duplicate the strict liability claim in essence, and it's the

19 same thing?

20 MR. JAVINS:  A little different semantics, but yes.

21 THE COURT:  All right.  Okay.

22 MR. JAVINS:  Followed by knowledge that this speed

23 control is encountering -- they've got notice of continuing

24 problems, and so there's a duty to upgrade the part.  And

25 that's it.
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 1 THE COURT:  All right.  So I don't recall that you

 2 submitted an instruction on that.  So I think that the way

 3 we've discussed this -- and it came up in the context of the

 4 MORS and CQUIS, that those were post-manufacture and sale

 5 complaints -- 

 6 MR. JAVINS:  Correct.

 7 THE COURT:  -- which the Court ruled were

 8 sufficiently similar to the alleged defect here, alleged

 9 negligence/defect such that they would be admissible, but they

10 would only go to any post-sale duty.  And the post-sale duty I

11 assume you're asserting is a post-sale duty to warn or

12 correct.

13 MR. JAVINS:  And admittedly it's wanting.  We --

14 THE COURT:  And it's a negligence standard.

15 MR. JAVINS:  For the same reason that you just got

16 my prima facie instruction this morning too.

17 THE COURT:  Yeah.

18 MR. JAVINS:  So I can hammer one out tonight.  No

19 problem.

20 THE COURT:  Okay.  And you agree that the post-sale

21 complaints that I've just made mention of are relevant only to

22 that claim?

23 MR. JAVINS:  Only to the negligent design inasmuch

24 as it gives rise to a duty to warn and/or retrofit.

25 THE COURT:  Well, see, here's where we kind of get
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 1 into a problem.  Maybe I'm missing something.  But these are

 2 all post-manufacture complaints.

 3 MR. JAVINS:  Correct.

 4 THE COURT:  And so these complaints can't go to the

 5 claim that the product was defective or negligently designed

 6 because these complaints all came after the design.

 7 MR. JAVINS:  I get -- I get the strict liability

 8 because the standard is entirely different.  The product we're

 9 talking about, the product, whereas with negligence we're

10 talking about the conduct of Ford.  I don't know that it only

11 comes after the fact.  You know, I think there's an equal

12 argument that it corroborates that this thing that you've said

13 is dangerous in your FMEA came to fruition.

14 And so I wouldn't limit it quite as much as you, Your 

15 Honor, if we were to sit around having a debate like we are 

16 right now. 

17 MR. O'DELL:  Can it be proof of defect?  I mean --

18 THE COURT:  Well, I think the problem there is that

19 the -- that they're post-design complaints.  And so if they're

20 complaints after the design, how can the defendant be held

21 accountable for a defective design at the time of manufacture

22 and sale?

23 MR. O'DELL:  Well, all it's doing, Judge, is they're

24 saying it's a safe product -- okay? -- that it's not

25 defectively designed; it's a safe product.  Well, there's
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 1 never going to be any proof that it was unsafe until it's

 2 released.  So when they come in and say it's safe, you have to

 3 be able to show evidence that, well, no, it's not, look what

 4 happened; it's not a safe product.

 5 I mean, their whole defense is it's not a defectively 

 6 designed product, and then you've got evidence like this.  I 

 7 mean, it is evidence of defect. 

 8 THE COURT:  Well, part of the problem there is, is

 9 that now you're using the complaints for the truth of the

10 matter.  So a complaint that my gas pedal stuck that's in one

11 of these documents is hearsay.  And where you have that

12 evidence in a hearsay form, it can't come in for the truth of

13 the matter, but hearsay can come in when it goes to knowledge,

14 notice, or other things.  And in this case, I don't know what

15 other things it could possibly be other than notice or

16 knowledge.

17 MR. O'DELL:  Unless it fits into one of the

18 exceptions and this is a business record that's maintained by

19 Ford as part of their business, normal course of business.  So

20 it's -- and they do it for the purpose of tracking issues, and

21 yet they don't investigate them.

22 I mean, to me that is proof.  I mean, you know, I think 

23 even one of their experts today testified that if they're 

24 getting complaints, I would expect them to investigate them 

25 fully.  They didn't.  And that's one of their own experts 
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 1 testified to that today. 

 2 THE COURT:  Well, that much I agree with to the

 3 extent that I think you're entitled to argue that there was a

 4 negligent failure to warn or correct post-sale.

 5 MR. JAVINS:  I put investigate, warn, or correct,

 6 okay?

 7 THE COURT:  Well, what's the defense's response to

 8 all of this?

 9 MR. COOKE:  Your Honor, in every product liability

10 case, we always look at what's going on at the time of

11 manufacture.  That is the standard, whether it's negligence,

12 breach of warranty, or strict liability.

13 It's my impression that this negligent failure to warn or 

14 retrofit is something that's been cobbled together just to try 

15 to get this evidence in because they think that it helps their 

16 case. 

17 THE COURT:  Well, they've given me a stack of cases

18 where in many instances, clearly post-manufacture complaints

19 or -- complaints has been admitted into evidence, and it's

20 come in in different -- it's come in for different purposes,

21 including as evidence of defect.

22 And I think we've talked about the MORS and the CQUIS 

23 here; but in addition, of course, the plaintiffs have 

24 submitted evidence through Sero of inspecting, you know, the 

25 Huber or Olson cars and making findings there, and those were 
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 1 post-sale inspections by Sero where he found the defect.  And 

 2 I think that evidence comes in as proof of defect. 

 3 MR. COOKE:  Your Honor, I don't believe that

 4 those -- that stack of cases is stating West Virginia law on

 5 this issue.  I just don't believe that's what the -- that

 6 that's West Virginia law.  And I've never seen it in any

 7 automotive product liability case where evidence would come in

 8 for a negligent failure to retrofit.  I think it's a backdoor.

 9 And so there may be -- maybe there's some medical products

10 case out there that there's some unique circumstance, but

11 under West Virginia law, that --

12 THE COURT:  Well, some of the law that they've cited

13 is from Virginia.  And it was the Jones case.  And then

14 there's the more recent case, 2012 case, Funkhouser v. Ford

15 that you all are familiar with.

16 MR. COOKE:  Your Honor, I know both of those cases

17 very well.  And I tried a case in Virginia, and those

18 issues -- the Funkhouser case, I don't know which one they

19 gave you.

20 THE COURT:  The one I'm looking at is a Ford

21 Windstar, and the evidence was it was manufactured in 2001.

22 It caught fire in 2006.  And the other incidents evidence

23 consisted of other Windstars, some made before and some made

24 after 2001, and incidents where there was a fire with the

25 ignition, that they couldn't prove the defect, so they didn't
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 1 come in, but it wasn't because of that.  It was because they

 2 couldn't prove defect, but it otherwise would have been

 3 evidence that the event occurred after the plaintiff bought --

 4 after the plaintiff's Ford was made but before the plaintiff's

 5 injury.  So it was exactly the same here.  I mean --

 6 MR. COOKE:  Two things.  First of all, Virginia

 7 doesn't recognize strict liability.  I don't know whether

 8 negligence --

 9 THE COURT:  I agree.  And this was a negligence-

10 based claim.  And they recited the Restatement of Torts 388

11 which provides that -- essentially it's if you know that your

12 product or chattel -- so it's not a product liability -- but

13 your chattel is dangerous and there's reason to believe that

14 the user doesn't know about it, then you have a duty to 

15 warn.

16 And that was cited for, you know, as being the cause of 

17 action that would have allowed these subsequent events to come 

18 in had they shown more evidence of the nature of the defect.   

19 And the problem, as I read it, was similar to the way 

20 I've ruled on this case, that the problem that the plaintiffs 

21 had in Funkhouser was that they didn't have adequate evidence 

22 to show that the ignition defect was causing the fire, just a 

23 fire.   

24 Here, I think that parallels to what I've ruled that they 

25 can't bring in evidence of other complaints that might have 

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 282 of 295 PageID #: 6541

JA2295

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 597 of 634



283

 1 been a cruise control button or something like that as opposed 

 2 to the speed control cable.  So it really looks to me like 

 3 it's very similar.  I've been -- had one of my law clerks 

 4 looking at this through the case.   

 5 I can't find that West Virginia has adopted 388 of the 

 6 Restatement, but I think this is pretty consistent generally 

 7 with West Virginia negligence law even if it's not literally 

 8 adopting 388. 

 9 MR. COOKE:  I'll look at the Funkhouser opinion, but

10 that case was reversed, and that may be the opinion that Your

11 Honor --

12 THE COURT:  Reversed by whom?

13 MR. COOKE:  By the Virginia -- it was -- there were

14 two Funkhouser opinions at the Virginia Supreme Court.

15 THE COURT:  Well, you know, I'm looking at this

16 stuff on the fly.  I thought it was the state supreme court.

17 MR. COOKE:  What's the date of that case, Your

18 Honor?

19 THE COURT:  I don't have that one in front of me,

20 unfortunately.  I gave my copy to the clerk.

21 MR. COOKE:  There's a 2012 and maybe 2013.  

22 THE COURT:  Yeah, this was pretty recent.  I think

23 2012.  I wasn't aware there might be two.  So I may have

24 been -- maybe I'm looking at something that was wrong.  And

25 the Jones case, Jones v. Ford, which discussed -- which is
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 1 discussed in Funkhouser, is, you know, fairly similar, at

 2 least in terms of the dicta, concerning the use of this type

 3 of evidence of similar events.

 4 In Jones it's different because the court focused on the 

 5 fact that Ford had stipulated to knowing about these things 

 6 and tried to keep out the evidence of the actual events, but 

 7 there was discussion about this being relevant to show 

 8 foreseeability, notice, and actual knowledge of a defect.   

 9 So, okay.  So to me that's a big issue here in this case 

10 and a complicated one to try to sort out because I think that 

11 the -- that MORS and CQUIS complaints can only be used and 

12 relied upon by the jury in determining whether there was a 

13 post-sale duty to warn or correct and whether or not Ford had 

14 knowledge or notice of the alleged unsafe condition to create 

15 that duty and then whether it breached it or not. 

16 MR. JAVINS:  Out of curiosity, Your Honor, so what's

17 the standard of care on the strict liability claim when Ford

18 gets numerous calls that something is not performing up to

19 reasonable safety?  

20 Let's say it's not reasonably safe, and you get a number 

21 of calls that indicate it's not reasonably safe.  Just out of 

22 curiosity, that can't be used to prove that -- the defect also 

23 on the strict liability claim? 

24 THE COURT:  Well, I think it could.  The problem

25 here is that --
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 1 MR. JAVINS:  Okay.

 2 THE COURT:  -- this is hearsay.

 3 MR. JAVINS:  Okay.

 4 THE COURT:  These are complaints.

 5 MR. JAVINS:  Okay.  Fair enough.

 6 THE COURT:  So I think that that makes them

 7 different.  I think that's different.  I think if you had a

 8 parade of people who came in here with their equivalent of 

 9 Mr. Sero and said, you know, after 2001, we had a speed

10 control that got jammed because it had material stuck on it, I

11 think you could do that.  I think that could go to proving the

12 defect.

13 MR. JAVINS:  Fair enough.  That's a good

14 distinction.

15 THE COURT:  Okay.  So then let's talk about your

16 comparative negligence defense.  I mean, it seems to me

17 obviously you're arguing that there was no causation here

18 because Mr. Nease had his foot on the wrong pedals.

19 So I mean that goes to causation, but it also -- are you 

20 going to argue some type of comparative negligence too? 

21 MR. COOKE:  Your Honor, I think that the answer is

22 yes.  In a case like this where Mr. Nease is in control of the

23 vehicle and it's Ford's position that he put his foot on the

24 wrong pedal and that's what caused the entire crash, I think

25 he's 100 percent comparatively at fault.
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 1 THE COURT:  Well, do you agree then that that --

 2 that the comparative negligence -- well, it only applies to

 3 the negligence claim.  It's a defense to the negligence claim.

 4 It's not a defense to strict liability.  There, it goes to

 5 causation, whether he -- if your evidence and argument is he

 6 had his foot on the gas the whole time, then it seems to me

 7 that's not comparative -- there's not a comparative negligence

 8 defense to strict liability or breach of warranty.

 9 MR. COOKE:  I think it's comparative fault.  I think

10 West Virginia recognizes that concept of comparative fault.

11 And after Bradley v. Appalachian Power that's when we began to

12 speak about comparative fault, and comparative fault is a

13 defense to a strict liability claim.

14 MR. JAVINS:  No, no, no.  Comparative negligence is

15 only a defense to a negligence claim.  And it is two bites at

16 the apple.  I understand your point where you say do you think

17 Ford wasn't prudent on the negligence claim, and part two, do

18 you think that this proximately caused.  And if they vote no

19 there, well -- but the comparative offset is only on the

20 negligence.  It does not apply to breach of warranty.  It does

21 not apply under strict liability.  Never has.  And today is

22 not the time for that to start.

23 MR. O'DELL:  Your Honor, it also goes to -- it

24 really can't be.  Either if they find that the product was

25 defectively designed and therefore that the throttle stuck, I
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 1 don't think -- how do they get comparative fault for that?  I

 2 mean, so the jury can't --

 3 THE COURT:  Well, you know, there's an argument here

 4 that the comparative fault is that he had a stuck gas pedal

 5 but he didn't use his brakes right.

 6 MR. JAVINS:  And that's fair enough.  I don't want

 7 to misstate to law.  We've chosen -- I mean, there was a

 8 serious conversation about let's don't -- I mean, Guy and I

 9 talked about this.  He had success.  I'm not including a

10 negligence claim because there goes the comparative

11 negligence, and I'm only going to strict liability, and it's a

12 yes or no proposition, it's a two-part proposition.  Is it

13 defective?  Did the defect cause a crash?  You're done, and go

14 straight to your itemization for damages.

15 So we talked about that.  But in this case, we choose to 

16 make a negligence claim and I suppose have to live with the 

17 comparative negligence also, but it only goes to the 

18 negligence.  That needs to be made clear on the verdict form.  

19 That's the downside of it, but that's not a -- that 

20 comparative offset does not apply to the strict liability.  It 

21 would make no sense.  The same for our breach of warranty.  

22 There's no basis for it, not the Bradley case.  That's not the 

23 basis either. 

24 MR. COOKE:  Your Honor, I think -- 

25 THE REPORTER:  I need to change paper.
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 1 THE COURT:  Hold on a second.

 2 (Remarks off the record) 

 3 MR. COOKE:  Your Honor, the only defense that is

 4 limited by Morningstar in a strict liability claim is

 5 discovery of the defect, okay?  That's the only --

 6 THE COURT:  Assumption of risk?

 7 MR. COOKE:  Yeah.  So there's no -- that was the

 8 only -- when strict liability was adopted, that was the only

 9 defense that was limited.  Otherwise, comparative fault law in

10 West Virginia has stayed the same.

11 If you think about it, there's two important points.  One 

12 is, with respect to what strict liability really means under 

13 Morningstar, you look at what a reasonably prudent 

14 manufacturer would do under the circumstances.  It's the same 

15 concept.   

16 The only reason I understand from talking to the 

17 plaintiffs' bar that they even allege negligence in strict 

18 liability cases is so that the jury can kind of understand 

19 what that means, but they're really -- the same evidence is 

20 often -- is often adduced.   

21 So if you look at it from what the definition of strict 

22 liability is under Morningstar, it is a negligence type 

23 concept.  And so to take away comparative fault makes very 

24 little sense.   

25 Then you look at Ilosky v. Michelin Tire where the West 
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 1 Virginia Supreme Court said the plaintiff doesn't have the 

 2 burden of choosing whether it's breach of warranty, 

 3 negligence, or strict liability.  They can throw them all at 

 4 the jury.   

 5 And so if you look at that whole picture, it's unfair to 

 6 the defendant to try to carve up defenses when the plaintiff 

 7 is not -- does not have the burden of selecting which one 

 8 they're actually pursuing.  So it's completely unfair I think 

 9 to take the concept of -- the well-settled concept of 

10 comparative fault in West Virginia law --  

11 THE COURT:  So you think comparative fault -- that

12 the jury should have to determine if there's comparative fault

13 with respect to each of the three causes of action.

14 MR. COOKE:  I believe that's what the law is in West

15 Virginia.  I'm not aware of any law in West Virginia that says

16 that's not the case, that overrules comparative fault under

17 West Virginia law.  

18 And I haven't had this issue come up in a products 

19 liability case in West Virginia.  I haven't had -- the 

20 position that's being taken by my able adversary hasn't come 

21 up before.  It's the first time I've heard it -- 

22 MR. JAVINS:  Two things.  Strict products liability

23 is, like you said earlier -- and we briefed this already.  We

24 argued this a week ago, last Monday, two Mondays ago.  Strict

25 liability is the product.  We don't look at the conduct of the
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 1 parties.  That's what negligence is for.  And you even

 2 challenged me on the breach of warranty.  I said I wouldn't

 3 give in.  But it's the conduct of the parties under negligence

 4 for strict liability.  It is the conduct of the -- it is the

 5 product and the status of the product.

 6 Your partner tried a case against my partner, and it was 

 7 strict liability, and the Supreme Court reviewed it and upheld 

 8 it, and the Supreme Court never said where is your comparative 

 9 fault offset.  And here's why.  Because it doesn't exist with 

10 strict liability.  And that was just a couple of years ago.  

11 There's no such thing as an offset -- 

12 THE COURT:  What case are you talking about?  Do you

13 know?

14 MR. JAVINS:  Your Honor, it was against Ford.  It

15 was an air bag case.

16 MR. COOKE:  It's called Estep v. Ford.

17 MR. JAVINS:  Estep.

18 THE COURT:  It's a crashworthiness case.

19 MR. JAVINS:  It's a crashworthiness case, and there

20 was no comparative offset.

21 THE COURT:  Well, but part of the reason was that it

22 was a seat belt issue, and by statute the seat belt issue was

23 essentially set aside, resolved by the statute.

24 So I'm not sure you can say that that case was a case 

25 that -- where the Court had a comparative fault argument 
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 1 because it really was controlled by the statute. 

 2 MR. JAVINS:  Fair enough.  I haven't seen any cases

 3 in West Virginia where we're talking about strict product

 4 liability and then you read down and you have 30 percent

 5 offset for the --

 6 THE COURT:  I recognize it was by statute, but was

 7 there something about the statute that made it restricted to

 8 only negligence?

 9 MR. JAVINS:  By stipulation.  My partner said I'll

10 stipulate to the 5 percent.

11 THE COURT:  But did the statute only apply to -- as

12 a comparative negligence, or was it comparative fault?

13 MR. JAVINS:  My client -- not my client.  My partner

14 I believe would say he preemptively stipulated to 5 percent.

15 We're not going to talk about -- because -- because Ford --

16 but I'll say this:  Mr. Bonasso said it's not comparative,

17 it's sole proximate cause.  He didn't couch it in terms of

18 comparative.  He couched it in terms of sole proximate cause.

19 And I remember that vividly, because there's just no

20 foundation for a comparative offset.  The two concepts are

21 like oil and water.  They don't mix.

22 THE COURT:  Well, we've said here if you've got a

23 defective stuck cable that results in the car going too fast,

24 but you don't apply the brakes, could the jury not determine

25 that was negligence on his part?
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 1 MR. JAVINS:  On the negligence count, but not on the

 2 strict liability.

 3 MR. O'DELL:  You still have to find causation, Your

 4 Honor.

 5 MR. COOKE:  Your Honor, I think Your Honor is on the

 6 right track because what does -- what does an automobile

 7 manufacturer do in designing its product to stop the vehicle?

 8 They design a brake system.  There's been a lot of 

 9 evidence that the brake system is designed to always overcome 

10 the throttle.  And so to -- the argument they make is that we 

11 take that away, that we take away that whole -- that that's 

12 hiding from the jury the actual design of the product, and so 

13 it is relevant as to whether he put his foot on the brake in a 

14 design and strict liability -- 

15 THE COURT:  Or is that evidence of misuse that's not

16 foreseeable that would make that conduct a causation or a

17 proximate cause defense rather than a comparative fault?  

18 The concern I've got is how do you -- so if we're saying 

19 that comparative fault can be a factor in strict liability, 

20 you're saying that the jury has to determine a percentage of 

21 fault for each party, right? 

22 MR. COOKE:  Yes, Your Honor.  I think you could

23 argue both ways.  I think you could argue it as misuse.  If

24 you didn't want to undertake that burden, I think you can

25 argue it as comparative fault.
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 1 THE COURT:  Well, I wish we had more time to think

 2 about it, but you folks can work on it tonight and give me

 3 your best advice tomorrow morning.  At 8:30 we'll take up the

 4 rest of this, all right?  Thank you all.

 5 (Proceedings adjourned at 5:37 p.m.)

 6  

 7  

 8  

 9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 293 of 295 PageID #: 6552

JA2306

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 608 of 634



294

 1 I N D E X 

 2                                                           Page

 3 Charge Conference                                          275 

 4 Defendant's Witnesses      Direct   Cross   Redirect   Recross

 5 WILLIAM F. DAILY, JR.        6       13       26          -- 

 6 KARL STOPSCHINSKI           31      136     186/196      194 

 7 NATHAN DORRIS               200     231     260/266      265 

 8 Plaintiff's Exhibit        Admitted

 9 No. 102                        5 

10 No. 103                        5 

11 No. 106                       28 

12 Defendant's Exhibits

13 No. 19A                        3 

14 No. 297                        4 

15 No. 164                       39 

16 No. 235.4                     40 

17 No. 166                       78 

18 No. 166.1                     78 

19 No. 167                       79 

20 No. 167.1                     79 

21 No. 188A                      94 

22 No. 168                       96 

23 No. 168.1                     96 

24 No. 100                      206 

25 No. 97.25                    265 

Case 3:13-cv-29840   Document 234   Filed 04/27/15   Page 294 of 295 PageID #: 6553

JA2307

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 609 of 634



295

 1     I, Teresa M. Ruffner, certify that the foregoing is a 

 2 correct transcript from the record of proceedings in the 

 3 above-entitled matter. 

 4  

 5      /s/Teresa M. Ruffner               April 27, 2015 
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 1 Wednesday, April 1, 2015, at 9:00 a.m.

 2 (Jurors commenced deliberations) 

 3 (Bench conference on the record with Mr. Heiskell,     

 4 Mr. Clark, and the court reporter) 

 5 MR. HEISKELL:  Pursuant to leave granted by the

 6 Court to vouch the record following its ruling in plaintiffs'

 7 case in chief that the witnesses Casey Mulder, Kenneth

 8 Woddail, Matthew Hackney would not be permitted to testify in

 9 the plaintiffs' case in chief, as counsel for plaintiffs I am

10 vouching the record to indicate that each of these three

11 witnesses would have been called to offer testimony that he

12 was driving a Ford light truck equipped with the Next

13 Generation speed control system that was subject to the

14 failure mode effects analysis that has been the subject of the

15 civil action in which we're involved here.

16 The vehicle in each case was in motion, under power from 

17 the throttle.  In each case the driver intended to slow the 

18 vehicle, and the driver action was to apply brakes.  In each 

19 case, the vehicle did not respond normally to the application 

20 of brakes as perceived by the driver and proposed witness and 

21 that braking during the open throttle was ineffective and the 

22 driver was required to apply heavy braking in order to bring 

23 the vehicle to a stop.   

24 In the case of Mr. Mulder, who was a former Ford -- who 

25 at the time of his testimony was a former Ford employee, who 
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 1 during the incident was a Ford engineer tasked with 

 2 investigating unintended accelerations in Ford vehicles, and 

 3 Mr. Mulder gave testimony under deposition that he had extreme 

 4 difficulty in stopping the vehicle.   

 5 I will tender an email that was referred to in his 

 6 deposition testimony as an exhibit, and I am tendering the 

 7 full transcripts of each of those witnesses.  The identities 

 8 of each of these witnesses was listed and referred to on 

 9 plaintiffs' Rule 26(a)(1) disclosures filed in this case and 

10 the supplemental disclosures filed in this case.   

11 Plaintiffs have offered as a court exhibit Plaintiffs' 

12 Exhibit 107 which describes the testimony of Casey Mulder in a 

13 simple one-paragraph description.  And at this time plaintiffs 

14 would offer Plaintiffs' Exhibit Number 108, which are the 

15 excerpts from plaintiffs' copy of the transcript of Casey 

16 Mulder from his deposition given on August 1st, 2002, in the 

17 Huber case. 

18 MR. CLARK:  There are two stickers on that one.

19 MR. HEISKELL:  Yeah.  Plaintiffs' Exhibit Number

20 109, which is the email chain involving Casey Mulder and his

21 superior, Scott Simpson, in which Mr. Mulder states that if

22 you have a condition where you have a wide open throttle, the

23 engine no longer produces vacuum.  If you lose vacuum, or the

24 engine goes to wide open throttle, you'll have one press of

25 the brakes with assist.  The next time you hit the brake, you
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 1 will have substantially less braking power since the brakes

 2 are power assist.  If this occurs, it becomes extremely

 3 difficult to push hard enough to open the brake pressure

 4 switch.  I was pushing as hard as I could and almost couldn't

 5 do it.  Parentheses.  My lunchtime workouts helped in this

 6 regard.  Closed parenthesis.

 7 So in this scenario, if a customer pumps the brake once 

 8 or twice and he's had wide open throttle, he's in big trouble. 

 9 MR. CLARK:  Just for the record, there are a number

10 of exhibit stickers on this exhibit, but it bears a Bates

11 number of 37177378 and 7379.  It's two pages.  Go ahead.

12 Sorry.

13 MR. HEISKELL:  No, thank you.  Counsel on Friday,

14 March 29th, 2015, attempted to contact Casey Mulder.  Casey

15 Mulder's deposition had been admitted into evidence in both

16 the Huber case in West Virginia, in the Circuit Court of

17 Monongalia County, West Virginia, and in the United States

18 District Court for the District of North Dakota in the Olson

19 case, Olson v. Ford Motor Company.

20 Plaintiffs' counsel tried to contact Casey Mulder on 

21 March 29th, 2015, and learned that he appears to be a 

22 resident of Fort Collins, Colorado, where he works as Director 

23 of Marketing, Natural Gas Engine Control Systems at Woodward, 

24 Incorporated.   

25 Mr. Mulder -- Mr. Mulder's office was contacted.  A 
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 1 message was left to inquire if he would come and testify in 

 2 this case.  We had no response.  I noted for the Court that 

 3 Mr. Mulder was a hostile witness when he was deposed as a 

 4 former employee of Ford and could not be expected to respond 

 5 to a subpoena in Colorado for this proceeding in West 

 6 Virginia.  And inasmuch as his deposition was available to us, 

 7 we requested that the plaintiff be permitted to play that 

 8 deposition in our case in chief.   

 9 There was an attempt made also on Friday, March 29th -- 

10 I'm sorry -- Friday, March 27th, was the earlier date when 

11 Mr. Mulder was first contacted.  And on that same date, 

12 plaintiffs' counsel did contact Kenneth Woddail, who is a 

13 resident of High Ridge, Missouri, very near St. Louis, 

14 Missouri.  And plaintiffs' counsel received the following 

15 response when the request was made of Mr. Woddail if he would 

16 come at plaintiffs' expense to testify in this case:   

17 It's an email from Kenneth Woddail dated Friday, 

18 March 27th, 2015, at 10:23 a.m.  The subject is Travel to West 

19 Virginia, and the text of the message is as follows:  

20 Mr. Heiskell, thank you for the opportunity to testify in 

21 the current proceedings in Huntington, West Virginia.  

22 Unfortunately, I must respectfully decline as I am 65 years 

23 old, retired, and unable to travel at this time.  Sincerely, 

24 Ken Woddail.   

25 I personally followed up with Mr. Woddail on Saturday, 
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 1 March 28th, in a telephone call with him -- I'm sorry -- 

 2 Sunday, March 29th, in a telephone call with him to tell him 

 3 of the airline arrangements that we had made that would get 

 4 him to Huntington on Monday to testify.  And, again, he 

 5 declined, citing his retirement and his age and his inability 

 6 to travel.   

 7 That email from March 27th has been marked as Plaintiffs' 

 8 Exhibit Number 111.  And at this time, I tender that as an 

 9 exhibit in support of the record.   

10 The Casey Mulder profile from Linkedin that allowed us to 

11 locate Mr. Mulder's office on Friday, March 27th, has been 

12 marked as Plaintiffs' Exhibit 110 and is also herewith 

13 tendered as an exhibit in support of this vouching of the 

14 record.   

15 Finally, there were communications with Matthew Hackney, 

16 who testified that he had been unable to control his Ranger 

17 after it would not decelerate and could not overcome the open 

18 throttle with braking forces and ended up losing control and 

19 rolling over on Interstate 81 in Virginia.   

20 The contact with him was made on March 27th, 2015.  He 

21 declined by telephone, and then followed with an email 

22 addressed to me, Edgar F. Heiskell, III, at my email address, 

23 and he wrote:  Subject, Unavailable for Court.   

24 We learned that Mr. Hackney works for the Leesburg, 

25 Virginia Police Department, which is outside the subpoena 
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 1 scope of this court.   

 2 And Mr. Hackney addressed his letter as:   

 3 Sir, per your request, I am writing to inform you that I 

 4 am unavailable to appear in court due to the extreme distance 

 5 and my current work schedule.  I'm currently on duty today, 

 6 3/27/2015, from ten hundred to twenty hundred hours, and have 

 7 a subpoena to appear before the Loudoun County Juvenile and 

 8 Domestic Court on Monday, the 30th, at fourteen thirty hours.  

 9 If possible, please play my deposition video taken previously.  

10 The facts stated on the video are a true and accurate 

11 representation for the incident.  Should you need to contact 

12 me further, please do so on my cell at (571) 233-0200.  

13 Sincerely, Detective Matthew E. Hackney at the Leesburg Police 

14 Department, 65 Plaza Street, Leesburg, Virginia 20175.   

15 The transcripts of the testimony of each of these three 

16 witnesses, the transcript for Casey Mulder -- beginning with 

17 the transcript for Casey Mulder have been marked 

18 consecutively.  Casey Mulder's deposition transcript from the 

19 Huber case is Plaintiffs' Exhibit 112. 

20 MR. CLARK:  Are those the original designations and

21 counter-designations of --

22 MR. HEISKELL:  You know, let me say that I do not

23 vouch for the designations because, as counsel for Ford knows,

24 we've exchanged back and forth and there's been a constant

25 process of trying to narrow down the testimony.  There are
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 1 markings I think on each of these copies.  They are to be

 2 disregarded as far as I'm concerned.

 3 MR. CLARK:  That's the easiest.  That works for Ford

 4 too.  

 5 MR. HEISKELL:  And each side has filed designations

 6 and counter-designations in the course of this trial which can

 7 provide a reference if we need to talk about the specific

 8 relevant portions past that excerpt or those excerpts which

 9 I've furnished as an exhibit previously marked.

10 So at this time I'd tender the Mulder exhibit as 

11 Plaintiffs' Exhibit 112, the Woddail exhibit as Plaintiffs' 

12 Exhibit 113, and the Hackney exhibit as Plaintiffs' 114.   

13 And now the earlier subjects -- 

14 MR. CLARK:  Looks like all of them.

15 MR. HEISKELL:  Okay.  Except, I'm sorry, except I

16 have misnumbered one exhibit.  So let's -- rather than have to

17 number all of them, renumber all of them in sequence, I have

18 Mr. Hackney's response as 112 and the Mulder transcript as

19 112.  Let me renumber the Hackney email as 111A, if that's

20 okay.

21 MR. CLARK:  While he's doing that, Ford notes for

22 the record that it disagrees with counsel's characterization

23 of some of the testimony, but the transcripts are now exhibits

24 and they speak for themselves.

25 MR. HEISKELL:  To further complete the record,
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 1 plaintiffs -- at the conclusion of the defense case,

 2 plaintiffs offered to adduce the testimony of these three

 3 witnesses in rebuttal to Ford's Mr. Stopschinski in particular

 4 and the position taken by Ford and its experts that Mr. Nease,

 5 had he properly applied brakes in this instance, would have

 6 been able to bring his vehicle safely to a stop.

 7 Each of the incidents that I have cited in the testimony 

 8 of Mr. Mulder, Mr. Woddail, Mr. Hackney indicates that the 

 9 driver in each case was put to extreme difficulty in getting 

10 braking response against an open throttle and showed also 

11 increased time and distance within which to bring their 

12 respective vehicles to a stop.   

13 We had respectfully submitted that this was proper 

14 rebuttal, and especially in light of Mr. Stopschinski's 

15 testimony of Friday afternoon, March 27th.   

16 So with that, I believe the vouching of the record is 

17 complete.   

18 Thank you, Madam Reporter. 

19 THE REPORTER:  You're welcome.

20 MR. HEISKELL:  Thank you, Mr. Clark.

21 (Proceedings in open court at 12:26 p.m.:) 

22 THE COURT:  Let's bring the jury out.  They want a

23 lunch break.

24 (Jury In)  

25 THE COURT:  You don't have to be seated.  I'll get
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 1 you all out here together and we'll tell you what the plan is.

 2 All right.  I understand you want to take a lunch break.  

 3 Is that correct? 

 4 A JUROR:  That's correct.

 5 THE COURT:  That's fine.  Can you be back at 1:30?

 6 It's a little more than an hour.

 7 A JUROR:  Yes.

 8 THE COURT:  All right.  Observe my earlier

 9 instructions about discussing the case or deliberating.  Don't

10 do any of that while you're out, and we'll see you back here.

11 Once all of you are back, whoever -- the court security

12 officer can confirm everybody is here.  And once you're all

13 here, you can start your deliberations again.

14 All right.  Thank you.  We stand in recess.   

15 I don't intend to formally convene when the jury gets 

16 back and starts their deliberation.   

17 (Jury Out) 

18 (Lunch recess at 12:27 p.m.) 

19 (Proceedings in open court at 2:24 p.m.:) 

20 THE COURT:  All right.  Be seated.  So the jury has

21 sent me a note, and I'm going to read it to you and then each

22 side can comment.  It's actually -- it's handwritten.  It

23 looks like at the top it says Question 5.

24 We would like to either have a copy of the law or what a 

25 re -- or a re-explanation of what the, quote, breach of 

Case 3:13-cv-29840   Document 235   Filed 04/27/15   Page 11 of 24 PageID #: 6565

JA2319

Appeal: 15-1950      Doc: 20-4            Filed: 11/19/2015      Pg: 621 of 634



12

 1 warranty, unquote, means.  Question mark.  Signed by the 

 2 foreperson.   

 3 Is Question 5 the verdict form question?   

 4 MR. JAVINS:  I think so.  1, 2 was strict liability;

 5 3, 4 was --

 6 THE COURT:  All right.  That's probably what they're

 7 referring to.  So I think that presents really two choices;

 8 one, just to give them a full set of the instructions; two, to

 9 give them a set of just the breach of warranty portion of the

10 instructions.

11 What says the plaintiff? 

12 MR. O'DELL:  Just the breach of warranty.

13 MR. COOKE:  Without objection.

14 THE COURT:  All right.

15 MR. COOKE:  Subject to the earlier objections on

16 that part of the charge, of course.

17 THE COURT:  Sure.  All right.  Then, Sandy, can we

18 just -- let me just take a look.

19 Do you all have your copies of the instructions handy? 

20 MR. COOKE:  Yes, sir.

21 THE COURT:  Well, in section B3 of the

22 instructions -- and my copy starts at page 12 -- it has Cause

23 of Action for Breach of Implied Warranty, and that stems over

24 to page 14.

25 MR. JAVINS:  Your Honor, I'm sorry.  I apologize.
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 1 THE COURT:  And then after 3 is 4, Compliance with

 2 Federal Motor Vehicle Safety Standards, which, of course, at

 3 the bottom of the second paragraph of that, instructs that

 4 this compliance with Federal Standards Section may apply to

 5 the breach of warranty claim too.

 6 So what does the plaintiff suggest? 

 7 MR. O'DELL:  I'd say we just give the definition.

 8 That's what they asked for.

 9 THE COURT:  What do you mean by just the definition?

10 MR. JAVINS:  Just -- if you turn to page 12, there's

11 the heading 3, Cause of Action for Breach of Implied Warranty,

12 a. Factual Basis for Cause of Action, b. Elements, and c.

13 Related Instructions.

14 I think that's -- but in my way of thinking, heading 4, 

15 although it relates back to the warranty, it's a separate 

16 instruction.   

17 THE COURT:  All right.  What's the defendant's -- 

18 MR. COOKE:  Your Honor, we think that page 12, 13,

19 and 14 would be appropriate because --

20 THE COURT:  Including --

21 MR. COOKE:  Including Federal Motor Vehicles, the

22 reference to compliance with Federal Motor Vehicle Safety

23 Standards.

24 THE COURT:  All right.  I think I agree with the

25 defendant.  I'm going to provide them -- the parties have no
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 1 objection to just providing a copy of that portion of the

 2 instruction?

 3 MR. JAVINS:  With the exception of part 4 --

 4 MR. O'DELL:  If you're going to give 4, I'd just as

 5 soon you read 4, Your Honor, as opposed to giving it to them.

 6 MR. COOKE:  We don't object.  We don't mind if it's

 7 read to them, Your Honor.

 8 THE COURT:  All right.  Let's bring the jury out.

 9 (Jury In at 2:28 p.m.) 

10 THE COURT:  All right.  You may be seated.

11 Ladies and gentlemen of the jury, I've received a note.  

12 I'll read it into the record.  It says Question 5.  We would 

13 like to either have a copy of the law or a re-explanation of 

14 what the breach of warranty -- quote, unquote -- means.  

15 Signed by one of the jurors.   

16 So the parties and the Court agree that the appropriate 

17 response for that is for the Court to read to you the portion 

18 of the final instructions that I gave that explicitly deal 

19 with cause of action number three in the order of cause of 

20 action for breach of implied warranty.  So I'm going to 

21 re-read that to you.  I do want to emphasize that while you've 

22 just asked about this particular claim, my instructions 

23 included obviously instructions about how you're to consider 

24 the evidence, the witnesses, the burden of proof, and all 

25 those things.  So although those things also apply to this 
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 1 claim, of course, like they do the other two claims, but I'll 

 2 now read to you the provisions dealing specifically with this 

 3 cause of action.   

 4 Third, Mr. Nease alleges that the defendant, Ford Motor 

 5 Company, breached the implied warranty of merchantability 

 6 relative to the speed control system of the Ford Ranger.   

 7 In every contract for the sale of a product where the 

 8 seller is a merchant, there is an implied warranty that the 

 9 product is fit for the ordinary purpose for which the product 

10 is sold.  In the context of this case, defendant Ford is a 

11 merchant with respect to the sale of automobiles.  Mr. Nease 

12 alleges that Ford breached this implied warranty of fitness 

13 because the Ford Ranger manufactured by the defendant 

14 contained a defective speed control cable as part of its speed 

15 control assembly.  The defendant argues that there was no such 

16 defect in the Ford Ranger.   

17 To prove his case in connection with breach of warranty, 

18 Mr. Nease must convince you by a preponderance of the 

19 evidence, first, that the Ford Ranger was not fit for the 

20 ordinary purpose for which it was sold, and second, that this 

21 lack of fitness proximately caused Mr. Nease to suffer 

22 damages.   

23 In order to prevail on a theory of breach of implied 

24 warranty of merchantability, the plaintiffs must establish 

25 that the 2001 Ford Ranger was not fit for the ordinary use as 
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 1 a pickup truck.  The requirement that an automobile be 

 2 merchantable does not mean that the automobile must be perfect 

 3 in every detail.  To the contrary, plaintiffs may only prevail 

 4 on the theory of breach of implied warranty of merchantability 

 5 by proving that the 2001 Ford Ranger contained a defect so 

 6 remarkable that it was not reasonably suitable for ordinary 

 7 use.  If you find that the 2001 Ford Ranger sold in this case 

 8 was the same quality as other motor vehicles sold to the 

 9 public in 2001, then you must find against the plaintiffs on 

10 the theory of breach of implied warranty of merchantability.   

11 Evidence indicating that Ford exercised reasonable care 

12 in the design and manufacture of the 2001 Ford Ranger is 

13 relevant to the issue of whether the implied warranty of 

14 merchantability was breached by Ford.   

15 A breach of warranty is a contract-based tort.  As such, 

16 in assessing plaintiffs' claims for breach of implied warranty 

17 against Ford Motor, you are not to consider the conduct of Mr. 

18 Nease in determining whether the Ford Motor Company in fact 

19 breached any implied warranty.  In other words, any 

20 comparative fault on the part of Mr. Nease is not a defense to 

21 his breach of warranty claims against Ford Motor Company.   

22 In the course of the trial in this lawsuit, evidence has 

23 been introduced to the effect that the 2001 Ford Ranger 

24 manufactured and sold by Ford complied with certain Federal 

25 Motor Vehicle Safety Standards established by the National 
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 1 Highway Transportation Safety Administration.   

 2 With respect to those Federal Motor Vehicle Safety 

 3 Standards, you are instructed that compliance by a 

 4 manufacturer with any federal or state statute or 

 5 administrative regulation existing at the time a product was 

 6 manufactured and prescribing standards for the design or 

 7 manufacture of a product may be considered as evidence by you 

 8 when determining the issues of negligence, strict liability, 

 9 and breach of warranty.   

10 Those are the sections of the instructions that apply 

11 specifically to breach of warranty.   

12 With that, you may retire to the jury room and resume 

13 your deliberations.   

14 I'll direct that the jury's note be made of record in the 

15 proceedings and preserved.   

16 We'll stand in recess until we hear again from the jury.   

17 (Jury Out to resume deliberations at 2:33 p.m.) 

18 MR. O'DELL:  I just want to make sure that our

19 objection is on the record to reading that last part.  We did

20 not want that read and want the objection in here, and I

21 think -- you know, we object to that instruction, and I think

22 the fact that they came back on that particular issue and they

23 hear it again says how important it was, and I just wanted to

24 make sure we've made a record on that.

25 THE COURT:  All right.
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 1 (Recess from 2:34 p.m. to 3:19 p.m.) 

 2 THE COURT:  All right.  I'm advised that the jury

 3 has reached a verdict.  Let's bring out the jury.

 4 (Jury In) 

 5 THE COURT:  All right.  You may be seated.

 6 Ladies and gentlemen, I'm advised you've reached a 

 7 verdict. 

 8 A JUROR:  Yes, Your Honor.

 9 THE COURT:  Mr. Jeffrey, you're the foreperson?

10 A JUROR:  Yes, sir.

11 THE COURT:  Would you please pass the verdict up to

12 Officer Pinkerman, and he'll bring it to me to inspect.

13 All right.  Ladies and gentlemen, before I announce your 

14 verdict, on behalf of the lawyers, the parties, and my staff, 

15 I want to thank you for your work in this case.  I know it's 

16 been a long trial.  It's been a complicated body of evidence 

17 for you to listen to.  Some of it was even more difficult 

18 because reading depositions and things like that, it's hard to 

19 pay attention to.  So I have great respect for the way you all 

20 paid attention, and you've done well.  This was a well-tried 

21 case by the lawyers for both sides, but we all want to thank 

22 you for your service.   

23 With that, I'm now going to pass the verdict form up to 

24 my clerk and ask that she read it aloud. 

25 THE CLERK:  Jury Verdict Form.  Page One, Strict
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 1 Liability.

 2 Number 1.  Have plaintiffs proven by a preponderance of 

 3 the evidence that the 2001 Ford Ranger owned by Howard Nease 

 4 was defective in that it was not reasonably safe for its 

 5 intended use?  Yes.   

 6 If your answer to Question 1 is Yes, proceed to Question 

 7 Number 2.   

 8 Number 2.  Have plaintiffs proven by a preponderance of 

 9 the evidence that the alleged defect in the 2001 Ford Ranger 

10 was the proximate cause of plaintiffs' injuries and damages?  

11 Yes.   

12 Page Two, Negligence.   

13 Number 3.  Have plaintiffs proven by a preponderance of 

14 the evidence that Ford was negligent with respect to the 

15 design of the 2001 Ford Ranger owned by Howard Nease?  No.   

16 If your answer to Question 3 is No, proceed to Question 

17 Number 5 on Page Three.   

18 Page Three, Breach of Warranty.   

19 Number 5.  Have plaintiffs proven by a preponderance of 

20 the evidence that Ford breached a warranty in the sale of the 

21 subject 2001 Ford Ranger?  No.   

22 If your answer to Question 5 is No, proceed to Page Four.   

23 Page Four.  If you find for Ford on the issue of product 

24 defect, negligence, and breach of warranty, proceed no 

25 further.  Sign the verdict form at the bottom of Page Six and 
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 1 return your verdict to the Court.   

 2 If you find for plaintiffs on the issue of strict 

 3 liability or negligence, proceed to Page Five to determine 

 4 comparative negligence with respect to your verdict.   

 5 Page Five, Comparative Fault or Negligence.   

 6 Number 7.  Do you find by a preponderance of the evidence 

 7 that Howard Nease was guilty of fault or negligence which 

 8 proximately caused or contributed to the November 20th, 2012 

 9 accident in question?  No.   

10 If No, proceed to Page Six to determine damages.   

11 Page Six, Damages.   

12 We, the jury, find that Howard Nease sustained damages as 

13 a result of the November 20th, 2012 accident as follows:  

14 Please fill in the value of the following elements of 

15 damages from the crash: 

16 Costs for past medical care, treatment, and 

17 hospitalization:  $762,828.35.   

18 Costs for medical care and expenses:  $500,000.   

19 Permanent injury, including impairment of the capacity to 

20 enjoy life, and mental anguish: $750,000.   

21 Pain and suffering, past and future: $750,000.   

22 Total:  $2,762,828.35.   

23 10.  We, the jury, find Nancy Nease suffered the loss of 

24 her husband's consortium as a result of the November 20th, 

25 2012 accident, and we award her the following damages: 
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 1 Nancy Nease: $250,000.

 2 The jury verdict is signed by the foreperson and dated. 

 3 THE COURT:  All right.  Do either of the parties

 4 request that the jury be polled?

 5 MR. COOKE:  No, Your Honor.

 6 THE COURT:  All right.  Ladies and gentlemen, I

 7 accept your verdict.

 8 Madam clerk, you will file and record the jury's verdict.

 9 Again, I want to thank you sincerely for your service in 

10 this case.  As I said a while ago, it's been a long trial, 

11 difficult issues, lots of evidence.  I have to say I was quite 

12 impressed and relieved yesterday evening that despite being 

13 here for all these long days, you folks decided that you 

14 didn't want to deliberate at the end of the day.  Sometimes we 

15 fear that jurors will be in a rush to get a verdict decided 

16 when they've been called upon to be here for a long time.  And 

17 I'm impressed that you folks decided that after a long day of 

18 testimony, you thought it best to come back and start fresh 

19 today.   

20 You've been at it a number of hours today.  So you have 

21 done your jobs exactly the way our system hopes that you will, 

22 a conscientious review of the evidence and a decision that you 

23 will have rendered together.   

24 I'm going to impose upon you one last time, though.  I 

25 would ask that you retire to the jury room.  I want to come in 
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 1 and thank you personally, just briefly, and then you'll be 

 2 discharged.  I'll also tell you I think you're at the end of 

 3 your service period anyway.  But you did such a good job, I'm 

 4 going to put you on the next jury panel if that's all right.   

 5 Actually, no.  Because your service actually would have 

 6 ended yesterday, you won't have to worry about it.  Any time 

 7 jurors end up serving for a long trial like this, I don't 

 8 expect them to have to come back.   

 9 So if you'll bear with me, I'll be in in just a few 

10 minutes.  Just have a seat.  I won't keep you long.   

11 (Jury Out) 

12 THE COURT:  All right.  Ladies and gentlemen, I'm

13 going to enter judgment based upon the jury's verdict.  Any

14 post-trial motions have to be filed within the time period

15 provided by the rules.  I think it's 28 days.  So I would

16 direct that the parties observe that requirement.

17 You've already gotten all of your materials, is that 

18 right, or all of your boxes?  We have the exhibits, but you 

19 have everything else already; is that correct?   

20 MR. CLARK:  Yes, Your Honor.

21 THE COURT:  All right.  And you've provided

22 Miss Justice all of the substitute exhibit things.  I know

23 there were some photographs in lieu of the enlargements.  All

24 that is taken care of?  

25 Well, all right.  Then the last thing I would say is I'm 
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 1 thoroughly impressed with the lawyers on both sides.  All of 

 2 you folks had a great mastery of the evidence and these 

 3 complicated issues.  I thought this case was presented 

 4 extremely well to the jury.  And so I say that regardless of 

 5 the outcome.  I'm impressed with the lawyers on both sides and 

 6 your service to your clients and have been extremely 

 7 professional with this Court.  So I appreciate that.   

 8 Is there anything else we need to address? 

 9 RESPONSE:  No, sir, Your Honor.

10 THE COURT:  If not, we stand adjourned.

11 (Proceedings concluded at 3:27 p.m.) 
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21     I, Teresa M. Ruffner, certify that the foregoing is a 

22 correct transcript from the record of proceedings in the 

23 above-entitled matter. 

24  

25      /s/Teresa M. Ruffner               April 27, 2015 
______________________________   _____________________________
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