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3

 1 Friday, March 27, 2015, at 8:52 a.m. in open court

 2 (Out of the presence of the jury) 

 3 THE COURT:  Let's start with the Sprunger

 4 deposition.  Where are the parties with respect to --

 5 MR. CLARK:  Subject to the discussion that we had

 6 yesterday and the Court's rulings yesterday, I think we are

 7 close to having a set of pages and lines that we agree are

 8 consistent with the Court's rulings.

 9 THE COURT:  Okay.  So how close are we?

10 MR. JAVINS:  I think we're done in terms of some of

11 the deposition, when you look back on it and you listen to

12 Sero, some of my questions to Mr. Sprunger pertain to events

13 that didn't match a failure to decelerate.  We've redacted

14 those.

15 THE COURT:  Okay.

16 MR. JAVINS:  So at the conclusion of that, I

17 intend -- two witnesses.  The CQUIS that we talked about,

18 that's the technical contacts, I'm going to read Sprunger to

19 page -- not entirely, but to page -- I'm sorry.  I want to

20 read Phillip Moore.  He's the corporate representative of Ford

21 on behalf of all things CQUIS.

22 THE COURT:  Okay.

23 MR. JAVINS:  Basically I say what is CQUIS?

24 Technician calls.  Are these CQUIS documents?  Yes.  And

25 then --

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 3 of 204 PageID #: 6666
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 1 THE COURT:  All right.  So is that an agreed-upon

 2 presentation from Mr. Moore's?

 3 MR. CLARK:  Well, this is something that Mr. Javins

 4 advised me about about 15 minutes ago, Your Honor.  And if he

 5 can give me a list of the pages and lines he intends to read,

 6 we'll certainly take a look at that as soon as we can.

 7 THE COURT:  All right.

 8 MR. CLARK:  And I think it's likely that we'll agree

 9 to it, but I don't want to -- 

10 THE COURT:  Sure.

11 MR. CLARK:  -- say anything definite.

12 THE COURT:  Okay.

13 MR. JAVINS:  We don't mention any of those, and it's

14 just a foundational --

15 MR. CLARK:  Is it everything you've designated?

16 MR. JAVINS:  Yes.

17 MR. CLARK:  Let me look at that this morning, Your

18 Honor, but I anticipate there won't be any objection.

19 MR. JAVINS:  In fact, shorter because it kind of

20 meanders on.  I intend to stop at page 29 -- 

21 THE COURT:  Well, okay.

22 MR. JAVINS:  -- and then move for the admission of

23 22 CQUIS reports subject to -- 

24 THE COURT:  All right.  So Moore you are going to

25 use, and you've identified the parts.  We're going to let

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 4 of 204 PageID #: 6667
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 1 Mr. Clark have a chance to look at -- 

 2 MR. JAVINS:  Right.

 3 THE COURT:  -- what you've identified.

 4 MR. JAVINS:  Correct.

 5 THE COURT:  And then with regard to Sprunger?

 6 MR. JAVINS:  Same thing.  He and I have conferred.

 7 There were four inquiries about reports that -- he's right,

 8 that they don't meet the --

 9 THE COURT:  Okay.

10 MR. JAVINS:  -- four corners.  And at the conclusion

11 of that, I intend to move for I think 22 different reports

12 which were out of the greater 48.  We agree on almost every

13 one of them but maybe one or two.  

14 THE COURT:  All right.  So there's some of those

15 that the defense wants to contest.  Otherwise, you're all

16 right with that?

17 MR. CLARK:  With the testimony -- we agree with what

18 testimony is consistent with the Court's rulings yesterday.

19 We renew our objections that we made yesterday.  

20 THE COURT:  Certainly.  I'm not asking you to waive

21 anything.  I'm just trying to figure out if we've reduced it

22 to that which is consistent with the Court's ruling and

23 overruling of your objection.

24 MR. CLARK:  Then I think we've done that, Your

25 Honor.

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 5 of 204 PageID #: 6668
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 1 THE COURT:  Okay.  All right.  So is that what

 2 you're going to do first?

 3 MR. JAVINS:  No.  I think we're going to --

 4 Mr. O'Dell has a -- a couple of witnesses?

 5 MR. O'DELL:  Yes.  Your Honor, a couple of things.

 6 First, we brought and submitted the redacted exhibit,

 7 Plaintiffs' 2A and 2B, the medical records, this morning.

 8 THE COURT:  All right.  Those will be admitted.

 9 MR. O'DELL:  Thank you, Your Honor.  The second

10 thing, we're calling our economist this morning, Zack Meyers.

11 And earlier in the case, there was a -- plaintiffs had made a

12 loss of household services claim but prior to trial abandoned

13 that and agreed we would not pursue that.  And because of

14 that, you know, I think any questions regarding that with 

15 Mr. Meyers is irrelevant -- 

16 THE REPORTER:  I'm sorry.  Is?

17 MR. O'DELL:  Is irrelevant.  I'm sorry.  And so I

18 wanted to raise that since it's not relevant to this Court

19 anymore and there's not a household services claim being made,

20 and Mr. Meyers is an accountant.  So basically he takes

21 assumptions and calculates numbers.

22 I think that it would be improper for them to get into 

23 asking him all about household services when he's an 

24 economist. 

25 THE COURT:  All right.  Does the defense intend to

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 6 of 204 PageID #: 6669
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 1 inquire of Mr. Meyers about a household service evaluation?

 2 MR. COOKE:  Very briefly, Your Honor.  I only intend

 3 to inquire about his methodology and how he prepared his

 4 report.

 5 He has filed four different reports, and the first two 

 6 filed under the Federal Rules of Civil Procedure included a 

 7 claim for household services based on a questionnaire that the 

 8 plaintiffs gave to him which said that they were spending six 

 9 hours a day with childcare, and there was about a hundred- 

10 thousand-dollar number that he filed as his official opinions 

11 in this case and disclosed them, and he didn't take them out 

12 until he was asked about it at his deposition and he had no 

13 support for it whatsoever.   

14 And so I think it goes to his credibility, the way he 

15 does his business, and how he offers his opinions. 

16 MR. O'DELL:  Your Honor, quite frankly, if those

17 were numbers provided by the Neases, then they could have

18 questioned those about them during their depositions.  He's an

19 accountant.  He's given assumptions.  So all he does is

20 calculate the numbers.

21 THE COURT:  Well, I think it is fair game for the

22 defense counsel in cross-examining him to walk through the

23 methodology he's used to prepare his reports; and if those

24 include items that have been abandoned or withdrawn or

25 whatever, I think they're entitled to point that out.  Just

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 7 of 204 PageID #: 6670
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 1 keep it focused and limited to that purpose.  

 2 MR. COOKE:  I will, Your Honor.

 3 THE COURT:  All right.

 4 MR. O'DELL:  Thank you, Your Honor.

 5 THE COURT:  All right.  What else?

 6 MR. CLARK:  Your Honor, let me just put on the

 7 record, because I've now had a chance to look through pages 1

 8 to 29, and provided we take out objections and read the

 9 counter-designations in there as we've been doing, Ford

10 doesn't have any objection to pages 1 through 29 of Mr.

11 Moore's deposition being read.

12 THE COURT:  All right.  Good.  

13 All right.  Mr. Heiskell? 

14 MR. HEISKELL:  Yes, Your Honor.  This morning also

15 plaintiffs intend to offer three further edited video clips of

16 the deposition testimony of Casey Mulder, Kenneth Woddail, and

17 Matthew Hackney.

18 To this point, Your Honor, there has been testimony that 

19 the -- of course, the FMEA assigns a severity level of 10 to 

20 the failure mode that we've been talking about all week.  And 

21 that is highly dependent upon the logic that the brakes aren't 

22 going to overcome the open throttle, because if brakes would 

23 easily overcome the open throttle, there would be no basis to 

24 assign a 10 severity rating.   

25 We also had Mr. Perkins testify that brakes will always 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 8 of 204 PageID #: 6671
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 1 overcome the open throttle.  So we have a foundation in that 

 2 sense.  And these video clips are entitled to -- I'm sorry -- 

 3 are intended to show the real-world occurrences when the 

 4 throttle remains open, whether it's being held open by the 

 5 stuck cable and its failure mode or whether it's just pushing 

 6 the button and it's still being held open.  The throttle is 

 7 open in each of these three instances.   

 8 Each is a Ford light truck equipped with a Next 

 9 Generation speed control system.  In each case the vehicle was 

10 in motion under power from the throttle.  In each case the 

11 driver intended to slow the vehicle.  In each case the driver 

12 action to slow the vehicle was to apply the brakes.  The 

13 vehicle in each case did not respond to the braking in a 

14 normal way as perceived by the driver.  And in each case heavy 

15 braking was required.   

16 Mr. Mulder will testify that he had to use substantially 

17 greater force, and then he talks about the loss of vacuum that 

18 Mr. Sero talked about as being a basis for the need to have 

19 greater brake pedal force.   

20 Mr. Woddail likewise -- six-three, 220 pounds -- had 

21 great difficulty bringing his vehicle to a controlled stop, 

22 and it was far beyond the safe distances he perceived.   

23 And the same thing with Mr. Hackney, who ended up losing 

24 control of his Ranger after having braking -- his quote was to 

25 the effect that he was braking so hard it lifted his butt up 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 9 of 204 PageID #: 6672
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 1 off his seat trying to slow the vehicle.   

 2 So last night there was further editing to get rid of the 

 3 language from previous edits where we had notice to Ford by 

 4 way of lengthy letters from both Mr. Hackney and Mr. Woddail, 

 5 and there has been some excision of the pressing buttons to 

 6 stop the -- to disengage the speed control.   

 7 So, Your Honor, with respect to each of those, we think 

 8 they're probative and go to the issue of what happens when 

 9 that throttle is held open and when the driver needs to stop 

10 the vehicle. 

11 THE COURT:  All right.  Mr. Bibb?

12 MR. BIBB:  Your Honor, I may have to have some

13 assistance from Mr. Clark on this one, but the Court has

14 previously ruled that these three incidents are not

15 substantially similar based on the fact that they were all, as

16 I recall, cruise control-related incidents.

17 The Court gave them a little bit of leeway if they could 

18 come up with some sort of way to tie them to a failure to 

19 brake.  I don't think that there was necessarily adequate 

20 foundation laid for that through Mr. Sero's testimony 

21 yesterday.   

22 Again, this seems to be just nothing other than some way 

23 to try to backdoor in dissimilar incidents into this case.  

24 They're going to get these CQUIS claims and the MORS claims 

25 in.  We have not had and I don't believe an adequate showing 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 10 of 204 PageID #: 6673
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 1 that these, no matter what the braking efforts are in this 

 2 case, that -- and, in fact, as I recall, both Mr. Mulder and 

 3 Mr. Woddail -- Mr. Woddail was able to stop the vehicle.  Have 

 4 I got that right? 

 5 MR. CLARK:  Mr. Mulder and Mr. Woddail were able to

 6 stop their vehicles, Your Honor.  You know, there are a litany

 7 of issues, and we'll need to make a record at some point, but

 8 one that seems very foundational is the hearsay issue, and

 9 that's the -- none of these three gentlemen was a Ford

10 employee at the time he was deposed.  Mr. Woddail and

11 Mr. Hackney have never been Ford employees.

12 And so for this testimony to come in, plaintiffs have to 

13 show that these gentlemen are unavailable.  Mr. Heiskell asked 

14 Mr. Mulder about his unavailability for trial in Huber a 

15 decade ago or 13 years ago, and Mr. Mulder's answer was 

16 something to the effect of, "Well, I don't think I can come to 

17 West Virginia right now because I have two new businesses."   

18 Now, if he's still got those businesses -- and I don't 

19 know -- they aren't very new anymore.   

20 Moreover, after the 2013 amendments to Rule 45, the Court 

21 has statewide subpoena power to subpoena somebody for trial if 

22 they aren't going to incur substantial expense in coming.  Mr. 

23 Hackney at the time he was deposed was a citizen of the State 

24 of West Virginia.  And assuming that's still true, I don't 

25 believe he's unavailable under the rule, and so they can't 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 11 of 204 PageID #: 6674
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 1 play his testimony. 

 2 THE COURT:  All right.

 3 MR. HEISKELL:  When Ford throughout this trial says

 4 brakes will always stop the vehicle, that is true, but a brick

 5 wall can get in the way before that plays out.  It doesn't

 6 stop it within the same time and distance, and they know that.

 7 THE COURT:  Well --

 8 MR. CLARK:  The only --

 9 THE COURT:  -- that's, to me, kind of a side point.

10 That's going to be, if the evidence comes in, up to the jury

11 to weigh and determine.

12 First, I think I agree with plaintiffs that to the extent 

13 that they can limit the evidence to the efficacy of the brake 

14 in an open throttle condition, that that's relevant.  I have 

15 to -- I'm going to see exactly how they designate it.   

16 I agree and maintain the ruling I made earlier that their 

17 description of the defect that caused the acceleration was not 

18 sufficiently similar, and therefore no evidence could come in 

19 about that.  And so if it is possible to provide an excerpt of 

20 their deposition or trial testimony that only discusses the 

21 braking, I'll consider that.   

22 Having said that, Mr. Clark raises a completely separate 

23 and valid point, and that is how under the Rules of Evidence 

24 do these prior depositions and/or trial testimony come in. 

25 MR. HEISKELL:  This comes within one of the

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 12 of 204 PageID #: 6675
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 1 exceptions to the rule.  Again, this is hearsay, under 803.

 2 This was a matter on which this witness has previously

 3 testified in two cases, Huber, and that testimony was also

 4 used in Olson.

 5 With Mulder, it's a record of a regularly conducted 

 6 activity, which was his testing activity at Ford, and he 

 7 issued a -- it's a record or condition and/or diagnosis that 

 8 he made in the course of his regularly conducted duties.   

 9 There's also an exception, Your Honor, that's based on 

10 giving prior testimony under 804(b) in which the exceptions 

11 under (b) says:  The following are not excluded by the rule 

12 against hearsay if the declarant is unavailable as a witness.  

13 1.  Former testimony.  Testimony that was given as a witness 

14 at a trial, hearing, or lawful deposition, whether given under 

15 the current proceeding or a different one. 

16 There's no dispute that Mr. Mulder is a last known

17 resident of Michigan, and the same is true of Mr. Woddail, who

18 is a resident of Missouri.

19 THE COURT:  Well, the rule provides that for former

20 testimony to be admissible, the declarant has to be

21 unavailable.  To determine whether a declarant is unavailable,

22 the Court would have to find that the, in this case, the

23 plaintiffs, the proponent of the statement, have not been able

24 by process or other reasonable means to procure his attendance

25 or his testimony.
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 1 That's a pretty big hurdle.  It's one thing to say that 

 2 they are currently presumably outside of the subpoena power; 

 3 but, honestly, I've been troubled from the beginning because 

 4 the plaintiff is relying upon former testimony from other 

 5 trials to establish other similar incidents and there's never 

 6 been an explanation for why you aren't calling these people as 

 7 witnesses to testify rather than having to rely upon their 

 8 testimony.   

 9 So you're going to have to show me how you have used 

10 reasonable means to either secure their attendance or obtain 

11 their testimony.  And you folks have been all over the place 

12 deposing people.  So I don't want to take longer than this 

13 right now.  I expect you to be able to address that, as well 

14 as having some means of identifying the specific excerpts that 

15 you think are sufficiently restricted to the braking, and 

16 present those to the Court and to the defense before we get to 

17 that point. 

18 MR. HEISKELL:  Thank you, Your Honor.

19 MR. CLARK:  Your Honor, on that point, we've never

20 seen a transcript from Mr. Woddail or Mr. Hackney that has

21 page and line numbers.  So Miss Porter sort of guessed based

22 on -- 

23 THE COURT:  Well -- 

24 MR. CLARK:  -- what it is, but we're not sure 

25 still.

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 14 of 204 PageID #: 6677

JA2346

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 19 of 602



15

 1 THE COURT:  Well, nor is the Court, but that's what

 2 I've just directed the plaintiff to provide.  So you've got to

 3 find a transcript and mark it up so it's clear to show to the

 4 defense and then to the Court exactly what parts you intend to

 5 use.

 6 MR. HEISKELL:  All right.  We did that last night,

 7 Your Honor.  I'll be glad to revisit the issue, making sure

 8 that everything that relates to the speed control implication

 9 is excised.

10 THE COURT:  Okay.  That would be fine.

11 All right.  Any other preliminary matters we need to take 

12 up?   

13 I've got a couple, then.  One, yesterday -- I believe it 

14 was yesterday -- defendants identified Exhibit 32. 

15 THE CLERK:  The day before.

16 THE COURT:  The day before yesterday.  We don't show

17 that as having been admitted.  I don't recall even -- what is

18 it?

19 THE CLERK:  At the end of the day, they read off a

20 list --

21 THE COURT:  Yeah.  When you read off your list at

22 the end of the day, I think you included 32 and we just didn't

23 show that.

24 THE CLERK:  They didn't say it, so --

25 THE COURT:  They did not include 32 when they read
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 1 off their list?

 2 THE CLERK:  Yes.

 3 THE COURT:  Okay.  So --

 4 MR. CLARK:  What is 32?

 5 MR. BIBB:  32, I believe, was Exhibit 6 to Mr.

 6 Nease's deposition, and I know it was used with the witness.

 7 THE CLERK:  It was.

 8 MR. BIBB:  Then the defendant moves for the

 9 admission of Defendant's Exhibit Number 32.

10 THE COURT:  Any objection?

11 MR. O'DELL:  No, Your Honor.

12 THE COURT:  It's admitted.

13 MR. BIBB:  Thank you for bringing that to our

14 attention.  I appreciate that.

15 THE COURT:  So your first witness is going to be the

16 individual -- the economist.  And then what?

17 MR. JAVINS:  Moore and then Sprunger.

18 THE COURT:  Okay.  The Court will entertain a

19 limiting instruction concerning the testimony about the MORS

20 and the CQUIS, and I certainly have something in mind, but I

21 think the defense should have an opportunity to -- 

22 MR. BIBB:  We will have one for you, Your Honor.

23 THE COURT:  All right.  It can't be more than a

24 paragraph or a page, okay?

25 MR. BIBB:  If we can't do that in less than a
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 1 paragraph --

 2 MR. CLARK:  We have one, Your Honor.  I'm not sure

 3 how quickly I can get a hard copy of it, but I will --

 4 THE COURT:  Well, write it out by hand.

 5 MR. CLARK:  I may do that, Your Honor.

 6 THE COURT:  All right.  Anything else, then?

 7 Let's bring out the jury.   

 8 (Jury In) 

 9 THE COURT:  Good morning, ladies and gentlemen.

10 RESPONSE:  Good morning.

11 THE COURT:  We're ready to proceed.  

12 Plaintiffs may call their next witness. 

13 MR. O'DELL:  Plaintiffs call Zachary Meyers.

14 THE COURT:  All right.  Mr. Meyers, if you'll step

15 up here, my clerk will swear you in.

16 THE CLERK:  Please raise your right hand.

17 CLINTON ZACHARY MEYERS, PLAINTIFFS' WITNESS, SWORN 

18 DIRECT EXAMINATION 

19 BY MR. O'DELL: 

20 Q. Please state your name.

21 A. Clinton Zachary Meyers.

22 Q. What's your address?

23 A. 6214 Richmond Drive, Huntington, West Virginia.

24 Q. What's your occupation?

25 A. I'm a certified public accountant and a certified
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 1 valuation analyst.

 2 Q. What does a certified analyst, valuation analyst, what

 3 does that do?  What do you do?

 4 A. I can place a value on businesses based on looking at

 5 their financial statements.

 6 Q. And you also do forensic accounting --

 7 A. Yes, sir.

 8 Q. -- and evaluation?  What do you do with regard to that?

 9 A. I can calculate damages.  I simply apply discount rates

10 to quantify damages that -- in various litigation situations.

11 Q. Before I give you some of the opinions you have in this

12 case, will you tell the jury your educational -- about your

13 education?

14 A. Sure.  I graduated from Marshall University with a

15 bachelors degree in accounting in 2007.  I worked -- let's

16 see.  I got a bachelors degree in 2007, and I worked for

17 Hayflich & Steinberg after that in Huntington as well.

18 Q. Tell me about your work experience.

19 A. I was an auditor for five years for Hayflich & Steinburg,

20 which is a BEOC Alliance member.  I've also worked in forensic

21 accounting since 2011.  I'm an equity partner at Economic

22 Valuation Associates in Charleston, West Virginia, and I do

23 forensic accounting for a living now.

24 MR. O'DELL:  Your Honor, I'm going to ask that 

25 Mr. Meyers be accepted as an expert in the field of forensic
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 1 accounting.

 2 MR. COOKE:  Without objection.

 3 THE COURT:  You may continue.

 4 BY MR. O'DELL: 

 5 Q. Mr. Meyers, you have a document in front of you.  Could

 6 you tell the jury what that is, or could you review it first

 7 and tell the jury what it is?

 8 A. This is my curriculum vitae, my CV.

 9 Q. Which is a fancy word for resumé?

10 A. Exactly, yes.

11 MR. O'DELL:  I would ask that Plaintiffs' 9C be

12 moved into evidence.

13 THE COURT:  Any objection?

14 MR. COOKE:  No objection, Your Honor.

15 THE COURT:  It's admitted.

16 BY MR. O'DELL: 

17 Q. Mr. Meyers, in this case you were asked to provide an

18 economic valuation for the life care report that Cathy Gross

19 submitted in this case; is that true?

20 A. Yes.

21 Q. And throughout the case, there have been two or three

22 occasions that the life care plan has changed, so therefore

23 your calculations have changed?

24 A. Yes, sir.

25 Q. Can you tell the jury when we use the word "present
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 1 value," what that means?

 2 A. Sure.  Present value has to deal with the time value of

 3 money.  A dollar in your hand today is worth more than a

 4 dollar received a year from now.  You can essentially invest

 5 that dollar and make more money off of that dollar, making

 6 that dollar more valuable to you.  And to account for that

 7 difference, we have to discount any future value to a present

 8 value in order to make, in this case, damages appropriate and

 9 not overstated.

10 Q. So basically how many years was Cathy Gross's life care

11 plan projected over?

12 A. The life care plan was projected to, I believe, age 86,

13 for about 14 years, I think.

14 Q. I think it's 12.2, isn't it?

15 A. Yes.  Life expectancy is 12.25, yes.

16 Q. Okay.  Gotcha.  And there's also inflation that has to be

17 considered; is that true?

18 A. Yes.

19 Q. And how do you consider inflation as you're doing your

20 calculations?

21 A. I consider inflation, which is -- it's relevant because

22 the cost, whether it's medical cost or just the cost of a loaf

23 of bread, over time those tend to go up or even go down in

24 some cases.  So I've considered those costs and the relative

25 historical inflation or in some cases deflation as some things
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 1 get more affordable, and I've applied a growth rate or a

 2 discount rate to appropriately price the life care plan cost

 3 for Mr. Nease in this case.

 4 Q. So as I understand, there's interest that makes your

 5 money worth more and inflation that can make your money worth

 6 less, almost like a teeter-totter.

 7 A. Correct.  It's just like a teeter-totter.  You can put

 8 money in a savings account that has X amount of interest and

 9 you can earn compound interest on that money, and that's what

10 I'm taking into account.

11 Q. Did you formulate an opinion as to the total value of

12 Cathy Gross's life care plan?

13 A. Yes, I did.

14 Q. And what was your total figure?

15 A. Can you allow me to get my report out?

16 Q. Yes, sir.

17 Rich, could you pull up Exhibit 9B, page 1? 

18 A. It's my opinion that the present value of Mr. Nease's

19 life care plan is $239,741.

20 Q. And if you would, just tell the jury how you arrived at

21 that number, and then we'll go through a few of your

22 schedules.

23 A. Sure.  What I've done is I've taken the life care plan

24 report prepared by Cathy Gross, who's a life care plan expert,

25 and I've essentially taken the costs included in that report
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 1 and projected those costs for approximately 14 years and

 2 calculated the present value of those costs that Mr. Nease

 3 will incur.

 4 Q. If you look at page 2, summary B -- and maybe we can blow

 5 that up a little bit -- can you tell the jury what this

 6 summary is explaining?

 7 A. Sure.  If you guys could turn your attention to column B,

 8 which is a list of all the various medical expenses that Cathy

 9 Gross has included in her future life care plan for Mr. Nease,

10 these are the categorized expenses that Mr. Nease is expected

11 to incur during the rest of his life in order to live with the

12 injuries he has.

13 For each one of these specific categories, as you can 

14 see, we have future medical care-routine.  We have projected 

15 evaluations, just the highlighted items here in column B, and 

16 a number of other categories.   

17 I've essentially taken all of these medical expenses and 

18 calculated an average annual cost for those medical expenses 

19 and essentially calculated the present value of how long -- of 

20 how much these medical expenses will cost during the rest of 

21 Mr. Nease's life. 

22 Q. If we look at those highlighted pieces that we see in

23 column B, will those match up to a page in Cathy Gross's life

24 care plan?

25 A. Yes.
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 1 Q. And how did you arrive at the annual -- the average

 2 annual cost?

 3 A. I arrived at the average annual cost by taking the

 4 average of a range of costs provided by Cathy Gross.  I took

 5 the high and the low, added them together, divided them by

 6 two.

 7 Q. And then column F is basically what the total value is if

 8 you just add those things together, correct, annually?

 9 A. Yeah.  The column F is the average annual cost for each

10 one of those expenses.

11 Q. Tell the jury or tell us -- we see these appendix H,

12 appendix G.  What can the jury learn from going to the

13 appendix that is referenced on this page?

14 A. The appendices referenced on this page reference the two

15 life care plan reports prepared by Cathy Gross where I derived

16 or essentially where I got my numbers from, my medical costs.

17 So appendix H will be Cathy Gross's first report in July 2014,

18 and appendix -- I'm sorry.  That's appendix G.  And appendix H

19 will be her second report submitted in 2015.

20 Q. And you also talked -- let's go to page 3, schedule 1.

21 Mr. Meyers, can you tell us what this schedule is? 

22 A. What this schedule is is the present value of Mr. Nease's

23 total life care plan costs.  I've taken into account a number

24 of things, a number of factors, and calculated the present

25 value.
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 1 Q. And as I understand it -- I want to look at the column

 2 that says Annual Probability of Life.  What is that?

 3 A. No one in this room has a 100 percent chance of being

 4 alive tomorrow, today, 20 years from now.  So after I've

 5 calculated the future life care plan costs, I reduce those

 6 costs by Mr. Nease's life expectancy, which is his probability

 7 of being alive each year going forward based upon government

 8 studies.

 9 Q. And that's -- that's a government study, U. S.

10 statistics?

11 A. Yes.  That is actually the U. S. Department of Health and

12 Human Services national vital statistics life care plan tables

13 for the United States.

14 Q. So that if you're a 74-year-old white male and you're 74,

15 you've got a 96, almost 97 percent chance of getting through

16 the year.

17 A. Yes.

18 Q. But if you're eighty -- well, I won't ask that question.

19 Life care plan -- these life expectancies are based on 

20 the age you are when the life expectancy is calculated, 

21 correct? 

22 A. Yes.  They're based on your age and your race.

23 Q. Like if you're an 86-year-old man, your life expectancy

24 wouldn't be zero, would it?

25 A. No, sir.
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 1 Q. So the amount of the life care plan for each year is

 2 discounted by the life expectancy?

 3 A. Exactly, yes.  And if you look at the very first number

 4 that you see in the column that you just had up --

 5 Q. Yes.

 6 A. -- it was 0.96968.  That's essentially 96 percent.  So

 7 I've multiplied the total damages for that year by 96 percent

 8 to get an accurate value.

 9 Q. So you've taken into consideration the fact that Mr.

10 Nease has some percentage chance of dying each year.

11 A. Yes.

12 Q. I want to go to the top left-hand corner where it says

13 Date of Birth.

14 A. Yes.

15 Q. Mr. Nease will turn 74 tomorrow.

16 Is it tomorrow? 

17 MR. NEASE:   Yes, sir.

18 BY MR. O'DELL: 

19 Q. Okay.  And so if we look at this age at trial, 73.98, and

20 his life expectancy is 12.25, so that's going to take him to

21 the 86-year-old number that we talked about, correct?

22 A. Correct.

23 Q. So this life care plan has just been calculated for his

24 life expectancy.

25 A. Yes.  And, in fact, we've been very conservative on this
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 1 one because I typically calculate any sort of damages for a

 2 life care plan or any other non-compensatory damage component

 3 up through age 100.  I mean typically those damages are very

 4 low because you have a lower chance of being alive through age

 5 100.  But to be conservative, I've cut it off at age 86.  It's

 6 likely or at least possible that Mr. Nease will live past age

 7 86.  I can at least say he does not have a 100 percent chance

 8 of not being alive after age 86, but, yes, we've been very

 9 conservative here.

10 Q. So what you're saying is you run the numbers out.  If

11 your annual cost is $25,000, you look at what a 95-year-old

12 would be.  That may be like a few hundred dollars or

13 something.  Just because the life expectancy is so low, your

14 chances of being alive at that point are low.

15 A. Yes.  Yes, very low.

16 Q. And you were asked to do this conservatively and just

17 keep it to his life expectancy; is that correct?

18 A. That is correct.

19 Q. And you understood that you were calculating Cathy

20 Gross's minimum life care plan?

21 A. I'm sorry?

22 Q. You understood that you were calculating Cathy Gross's

23 minimum life care plan?

24 A. Yes.

25 Q. Could we look at schedule 3, please, which is page 5.
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 1 Thank you.

 2 What is this, Mr. Meyers? 

 3 A. Schedule 3 presents my analysis of future medical care-

 4 routine damages for Mr. Nease.  What this does is this

 5 essentially quantifies or calculates the total cost of pain

 6 management and neurologist expenses for Mr. Nease through age

 7 86.

 8 Q. So if we look at page 2 real fast and it says at the

 9 very -- sorry, Rich.

10 If you look at the first entry in the column that says 

11 Future Medical Care-Routine, and then we go to page 5, those 

12 are basically how you arrived at the calculation for what's in 

13 summary B? 

14 A. Yes.

15 Q. And each of those columns that we see on the left-hand

16 side, the future medical care-routine, projected evaluations,

17 projected therapeutic modalities, those each have a page or a

18 schedule all themselves.

19 A. Yes, they do, and that schedule is on the far right side

20 column of the first schedule up top.

21 Q. And so with each of those schedules, the jury can figure

22 out exactly what each -- each element that Miss Gross

23 testified to yesterday and see what the cost of each

24 particular element is, correct?

25 A. Correct.
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 1 Q. Can you tell us real quickly how you arrived at -- I

 2 think you talked about a discount rate and the growth rate.

 3 Can you tell us how you arrived at the numbers you used in

 4 this case to calculate?

 5 A. Sure.  I arrived at my discount rates and the growth

 6 rates based on studies.  For the growth rate, I arrived at it

 7 by taking a look at a study from the Bureau of Labor

 8 Statistics Consumer Price Index Detail Report.  Those growth

 9 rates are ten-year average growth rates.  That's a government

10 study.  It essentially tracks the medical expense, either an

11 increase or a decrease in some cases of cost.

12 And the discount rates, I've just taken the Treasury 

13 yields by the U. S. Department of Treasury and calculated a 

14 weighted average and applied it to the numbers. 

15 Q. And once you get the numbers from the Consumer Price

16 Index and the other elements you told us about, there's

17 basically a present value formula that's used by people that

18 do what you do; is that correct?

19 A. Yes.

20 Q. And that's the same present value formula that everybody

21 uses whether you're in a Fortune 500 Company or a forensic

22 accountant or somebody in San Francisco?

23 A. Yes, sir.

24 Q. What discount rate did you use in this case?

25 A. In this case, I used a 0.14 percent discount rate.
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 1 Q. And how did you arrive at that exactly?

 2 A. I arrived at the discount rate by taking a weighted

 3 average of the Treasury yields, which are Treasury bonds that

 4 the U. S. Treasury sells, that have a set rate of interest you

 5 can earn on them.  I took a weighted average and offset that

 6 by the Consumer Price Index average ten years and arrived at

 7 my 0.14 percent discount rate.

 8 Q. And that's the number you used to basically multiply the

 9 life care plan numbers to arrive at your total figure.

10 A. Yes, sir.

11 Q. The numbers that you've told us about and that you've

12 calculated and that appear in your report that we've been

13 talking about -- and by the way, the report is Plaintiffs'

14 Exhibit -- we've been looking at the report, correct?

15 A. Yes, sir.

16 Q. And that's Plaintiffs' Exhibit 9B.

17 I'd move for its admission. 

18 THE COURT:  Any objection?

19 MR. COOKE:  No objection, Your Honor.

20 THE COURT:  It's admitted.

21 BY MR. O'DELL: 

22 Q. Are the opinions you've given here today regarding the

23 present value of the life care plan and the elements of the

24 life care plan, are they to a reasonable degree of economic

25 certainty?
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 1 A. Yes.

 2 MR. O'DELL:  Your Honor, I don't think I have any

 3 further questions.

 4 THE COURT:  All right.  Cross-examination?

 5 MR. COOKE:  Yes.  Thank you.

 6 CROSS EXAMINATION 

 7 BY MR. COOKE: 

 8 Q. Good morning, Mr. Meyers.

 9 A. Good morning, sir.

10 Q. So your role as a forensic economist in this case is

11 really crunching numbers, right?

12 A. Yes, sir, it is.

13 Q. All right.  So, in fact, the report you've done in this

14 case and these schedules, they just -- you punch in some

15 numbers and the computer spits them out; is that right?

16 A. It's a little more elaborate than that, but yes.

17 Q. And you don't do any independent verification of the

18 information that you're given to pump into that computer,

19 right?

20 A. Correct.  I relied in this case on Cathy Gross's numbers

21 in the life care plan costs.

22 Q. And you also rely on information you get from Mr. O'Dell,

23 right?

24 A. I do, yes.

25 Q. Okay.  And you've done this number-crunching for

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 30 of 204 PageID #: 6693

JA2362

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 35 of 602



Meyers - Cross

31

 1 Mr. O'Dell how many times?

 2 A. For Mr. O'Dell, for life care plans in general?

 3 Q. How many times have you testified -- I'm sorry.  How many

 4 times have you been hired by Mr. O'Dell to prepare a report

 5 like this?

 6 A. Oh, sure.  Probably 30 times --

 7 Q. Okay.

 8 A. -- I'd say.

 9 Q. All right.  Is this the first time you've testified in a

10 court for him?

11 A. This is the first time I've testified for him, yes.

12 Q. Okay.  And so -- and forensic, tell the jury what

13 forensic means.

14 A. My understanding of forensic is -- like forensic

15 accounting is accounting that relates to litigation.  Forensic

16 is essentially litigation.

17 Q. Okay.  And Mr. O'Dell's firm pays you how much an hour to

18 do this?

19 A. Well, it pays my firm $225 an hour for my work.

20 Q. And when you come to court, do you get paid more?

21 A. Typically, yes.

22 Q. How much more?

23 A. We double it, $450 an hour, because I'm taking things and

24 putting them on the record.

25 Q. I'm not sure I understand that.  You mean when you've got
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 1 to swear under oath that it's true, you charge more?

 2 A. Yes, because there's a liability aspect of it.  Sometimes

 3 our cases don't go to court and so it's less liability.  I'm

 4 putting something on the record that's my opinion that's going

 5 to be there forever.

 6 Q. Well, in this case, as I understand your methodology,

 7 you've done a couple of different reports; is that right?

 8 A. Yes, sir.

 9 Q. And you've been in a case in federal court before where

10 you had to submit a federal court report of your opinions,

11 right?

12 A. Yes, sir, I have.

13 Q. And in this case, last summer you submitted your 

14 official report under the Federal Rules of Evidence; is that

15 right?

16 A. That is correct.

17 Q. Okay.  And in doing that report, you charge less, I

18 guess, than you do for your testimony here?

19 A. I do, yes.

20 Q. All right.  With respect to that report -- well, let me

21 just make sure the jury understands.  In July 2014 you filed

22 your first federal court report, correct?

23 A. Yes, sir.

24 Q. All right.  And then in October of 2014 you filed a

25 supplemental federal court report.
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 1 A. Yes, sir.

 2 Q. And then in March of 2015, earlier this month, you filed

 3 a third one?

 4 A. Yes, sir.

 5 Q. And last night -- well, last night I received a fourth

 6 version, correct?  Well, you don't know if I received it, do

 7 you?  But you prepared a fourth report within the past day or

 8 two; is that correct?

 9 A. Yes.

10 Q. Okay.  Mr. O'Dell was kind enough to send it to me.  And

11 that's the one that's been entered into evidence today.

12 A. Yes, sir, I believe so.

13 Q. Okay.  The first two reports that you did included

14 calculations for lost household services, did they not?

15 A. Yes, they did.

16 Q. And a major component of the first two reports included

17 damages or money calculations, number-crunching, that you did

18 related to childcare.

19 A. Yes.

20 Q. All right.  And do you remember the total value that you

21 put in the report about how much that was worth for Mr. and

22 Mrs. Nease?

23 A. I don't remember exactly what it was.  I was asked to

24 take that element of the damages out by Mr. O'Dell.

25 Q. Yeah, we'll get to that.  Was it about a hundred and -- a
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 1 hundred nine thousand dollars?

 2 A. Approximately.  That sounds about right.

 3 Q. And that was in your official -- in fact, the first two

 4 official federal court reports that you filed, right?

 5 A. Yes.

 6 Q. And then it wasn't until I had the opportunity -- well,

 7 one of my colleagues had the opportunity to sit down with you

 8 under oath and take your deposition -- right? -- that you

 9 realized that you didn't have much of a basis for that

10 calculation; is that correct?

11 A. No, I wouldn't say that I realized.  I just rely on the

12 assumptions provided to me.

13 Q. Okay.  So the assumptions that were provided to you

14 regarding childcare damages that the Neases were asserting was

15 just wrong.

16 A. I don't have an opinion of that.  I'm just told to

17 calculate the numbers, and the assumptions are based upon the

18 facts and the evidence as they are and what the trier of fact,

19 the judge, the jury, determine are relevant.

20 Q. Who told you to put the childcare figure in there?

21 A. I believe I was told over the phone by either Tony or

22 someone at his firm.  I'm not sure.

23 Q. Okay.  And is it accurate that that calculation included

24 an analysis that you did when you crunched the numbers was six

25 hours a day for 365 days a year of childcare?
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 1 A. I don't have it in front of me, but that sounds about

 2 right.  I was asked to take it out, so I don't have it.

 3 Q. Okay.  And certainly when you did your report, you were

 4 aware of Mr. Nease's age.

 5 A. Yes, sir.

 6 Q. All right.  And were you aware of his prior medical

 7 history and some of the surgeries and health problems that he

 8 had?

 9 A. I wasn't aware of the full breadth of it.  I just learned

10 of some things in Cathy Gross's deposition, in reading that,

11 but limited to that.  That's very limited.

12 Q. Okay.  But still you calculated that childcare number in

13 the first two reports.

14 A. Yes.  It's no longer relevant, but yes, I believe so.

15 Q. Because you've taken it out, right?

16 A. Yes.  I was asked to take the lost household services out

17 for whatever reason.

18 Q. And even though you took out the childcare and that lost

19 household services from your third and your fourth report,

20 some of the numbers that you've put in your schedules have

21 actually increased, haven't they?

22 A. Correct.  Some have increased and some have decreased,

23 yes.

24 Q. And so one of the areas that's increased were

25 medications, right?

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 35 of 204 PageID #: 6698

JA2367

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 40 of 602



Meyers - Cross

36

 1 A. Medications?  I'd have to look at the original report,

 2 but -- let me see.  I believe medications have increased just

 3 slightly, yes.

 4 Q. Well, isn't it true that if you look at your schedule 1

 5 that you provided in your first report, medications were, oh,

 6 about a thousand dollars a year?  Is that right?

 7 A. Actually, I misspoke.  I believe the medications have

 8 gone down.  I was asked to take out some things in

 9 medications.

10 Q. Let's look at the future medical care.

11 A. Yes.

12 Q. And you said that was pain management; is that right?

13 A. Yes.

14 THE COURT:  Can you speak up just a little and move

15 the microphone closer?

16 THE WITNESS:  Sure.

17 BY MR. COOKE: 

18 Q. In your first report, what figure -- what annual figure

19 did you use for future medical care?

20 A. I need to get that.  I need to have that provided to me.

21 I don't have the first report.

22 Q. Oh, you don't?  Okay.  I can show it to you.  I think I

23 can.  

24 Terry, can you help me turn on the document camera? 

25 THE CLERK:  Uh-huh.
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 1 BY MR. COOKE: 

 2 Q. Can you see that?  Can you see that, Mr. Meyers?

 3 A. Yes, sir, I can.

 4 Q. Does that look like the first schedule 2 that you put in

 5 your original report?

 6 A. It looks like it, yes.

 7 Q. Okay.  You're not sure?

 8 A. Well, it's numbers on a page, but I believe so.  I'd have

 9 to get that.

10 Q. Okay.  Well, a lot of these reports that we see in these

11 cases are a lot of numbers on a page.

12 A. True.

13 Q. That's hard for us lawyers sometimes.

14 A. Yes, sir.

15 Q. If we were to -- if you look under future medical care,

16 that annual figure is $744, right?

17 A. Yes.

18 Q. Okay.  And you've increased that number in the report you

19 just submitted with Mr. O'Dell, correct, the one you just told

20 the jury about?

21 A. Let me verify that.

22 Yes.  That is because the pain management and a number of 

23 other things were added by Cathy Gross's other reports. 

24 Q. That's what I wanted to ask you about.  You didn't do any

25 analysis of what pain management Mr. Nease was undergoing
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 1 prior to his accident, did you?

 2 A. No, sir, I did not.

 3 Q. No one told you about any other -- whether he had pain

 4 management treatment before the accident?

 5 A. No.  No, sir.

 6 Q. All right.  Nobody told you about whether he even had

 7 trials with a morphine pump before he ever even had this

 8 accident?

 9 A. No, sir.

10 Q. Nobody told you that he was taking Lortab before this

11 accident?

12 A. No, sir.

13 Q. No one told you he was taking Neurontin before this

14 accident?

15 A. No, sir.  Those aren't relevant to me.  I can't provide a

16 medical opinion.  So whether or not he took those things, I

17 really don't consider it.

18 Q. Your analysis just doesn't consider those facts at all.

19 A. No, sir.

20 MR. COOKE:  All right.  Thank you.  I have no

21 further questions.

22 THE WITNESS:  Thank you.

23 THE COURT:  All right.  Any redirect?

24 REDIRECT EXAMINATION 

25 BY MR. O'DELL: 
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 1 Q. Mr. Meyers, there are things called loss of household

 2 services, correct?

 3 A. Yes, sir.

 4 Q. And are there national statistics put out by the U. S.

 5 Government that say what the average -- what are household

 6 services?

 7 A. Household services, my understanding -- I'm not a lawyer.

 8 But based on what you tell me, the West Virginia statute

 9 provides for the damages in the form of lost household

10 services of the additional costs that Mrs. Nease in this case

11 will have to incur to make up for Mr. Nease's inability to

12 help around the house.

13 Q. And do the statistics say how many hours an average

14 74-year-old man -- or, actually, you know, really going back

15 to age 71 when he was hurt in the crash, correct?

16 A. Yes.

17 Q. So what the average 71-year-old, 72, all the way up

18 through life expectancy would spend each day doing household

19 services, correct?

20 A. Correct.

21 Q. And there's usually testimony about whether they could

22 still do those or not, correct?

23 A. Yes.

24 Q. And then once that happens, you can use statistics to

25 basically calculate what the loss of household services claims
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 1 are.

 2 A. Yes.

 3 Q. And there's been testimony in this case that Mr. Nease

 4 had no leg pain, no leg injury, was not treating with a pain

 5 center at the time of the crash, had to overcome cancer, and

 6 was a very active man.  

 7 So, quite frankly, we could have come into this court and 

 8 very easily made a loss of household services claim to this 

 9 jury based on the statistics that the U. S. Government puts 

10 out, correct? 

11 A. Yes.

12 MR. COOKE:  Objection, Your Honor.  Calls for a

13 legal conclusion.

14 THE COURT:  Overruled.

15 THE WITNESS:  Yes, you could have.

16 BY MR. O'DELL: 

17 Q. You could have calculated that for me very easily and we

18 could've put those numbers in front of the jury.

19 A. Yes.  If you asked me to calculate that, I could have

20 very easily.

21 Q. And you weren't here, but when Howard Nease was on the

22 stand, he testified that he was released by his kidney doctor

23 even though he had been diagnosed with stage II kidney

24 cancer -- or stage II kidney disease as a result of the crash

25 and that he no longer goes to that doctor.  So those numbers
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 1 were removed during this trial, and that's why you had to do

 2 your last report.  Are you aware of that?

 3 A. Yeah, I'm now aware of that, and that's typical.  That

 4 happens all the time.

 5 Q. And another reason you had to change your report was

 6 because they were hoping to try to get Mr. Nease into some

 7 type of pain trial for a pain pump into his abdomen, that the

 8 FDA hasn't approved that yet.

 9 A. I'm not sure why it was asked.

10 Q. Okay.

11 A. I just was told to take it out.

12 Q. The life care -- or the economic report that you did in

13 this case is very conservative, correct?

14 A. Yes.

15 Q. We haven't come in here in front of this jury and tried

16 to make claims for things that aren't set forth by Cathy

17 Gross.  And you calculated them very conservatively.

18 A. Precisely, yes.  I was very conservative with everything

19 on this.  This is a very conservative number.

20 MR. O'DELL:  Thank you very much.

21 THE COURT:  Any recross?

22 MR. COOKE:  Nothing further.

23 THE COURT:  All right.  Thank you.  You may step

24 down.  Do you have exhibits with you?

25 Does he have any exhibits? 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 41 of 204 PageID #: 6704

JA2373

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 46 of 602



42

 1 THE WITNESS:  I have this.

 2 THE COURT:  All right.  Plaintiffs may call their

 3 next witness.

 4 MR. JAVINS:  Plaintiffs call Phillip Moore.

 5 THE COURT:  All right.

 6 All right.  Ladies and gentlemen, the next witness is 

 7 again going to be by a written transcript read to you.  The 

 8 witness is not here live.  Treat it the same as you would as 

 9 if the witness was actually here testifying.   

10 MR. JAVINS:  Miss Holzapfel, are you ready?

11 MS. HOLZAPFEL:  Yes, sir.

12 (The testimony of Phillip Moore was read) 

13 MR. JAVINS:  Thus ends the deposition.

14 THE COURT:  All right.

15 MR. JAVINS:  Your Honor, at this point I would move

16 for the admission of Plaintiffs' Exhibit 46, subparts 2, 3, 5,

17 6, 8, 10, 12, 13, 14, 16, 17, 18, 22, 27, 30, 36, 37, 40, 41,

18 43, 46, 47, all consisting of CQUIS reports concerning failure

19 to decelerate.

20 THE COURT:  All right.  And have you tendered to the

21 clerk a document that contains more than just those?

22 MR. JAVINS:  No, I haven't.  I have those -- just

23 these.

24 THE COURT:  All right.

25 MR. CLARK:  If we could take that up at a break,
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 1 Your Honor, there are some objections.

 2 THE COURT:  All right.  Does that conclude the

 3 examination?

 4 MR. CLARK:  Yes.  Yes, Your Honor.

 5 THE COURT:  All right.  This would be a good time

 6 for a break, ladies and gentlemen.  We'll take about a

 7 ten-minute recess, and you may retire to the jury room.

 8 (Jury Out) 

 9 MR. JAVINS:  Would you like to have the whole 46 and

10 just go page by page?

11 THE COURT:  Whatever you have, but I'm sure I need

12 something to follow along.

13 MR. JAVINS:  I also have a summary if you would like

14 a summary.

15 Your Honor, I also have a cheat sheet that is my summary 

16 of each of those with the highlights if you would like to have 

17 that. 

18 THE COURT:  That would be helpful.

19 So, Mr. Clark, first, are you -- you intend to take up 

20 some of the specific CQUIS reports? 

21 MR. CLARK:  The only specific one is page 30, three-

22 zero, of that exhibit.  And I think Mr. Javins may withdraw it

23 in view of the discussion that we just had.

24 MR. JAVINS:  Here's all of them.  You can go to an

25 individual one.
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 1 THE COURT:  Well, who's arguing this?  You?  All

 2 right.  So --

 3 MR. JAVINS:  Mr. Ryan -- I'm sorry.  Mr. Clark.

 4 Ryan, he's got two last names.  Ryan tells me that 30 is

 5 actually an accelerator cable if you look deeper in the

 6 report.  And in an effort to provide the reports that are

 7 consistent with Sam Sero's -- on the one hand, I would say

 8 it's notice of a car not decelerating; but if we want to keep

 9 this tight, I can't argue with that too much if there's an

10 indication in there --

11 THE COURT:  Well, just tell me, are you withdrawing

12 that?

13 MR. JAVINS:  I'll withdraw -- 

14 THE COURT:  Okay.

15 MR. JAVINS:  -- based upon his representation.

16 THE COURT:  And so how is that identified?  Is that

17 by page 47-030?

18 MR. JAVINS:  Correct, Your Honor.

19 THE COURT:  Does that correspond to the chart?

20 MR. JAVINS:  It does, because there should be a

21 number on the left-hand side.  And what you have are

22 sequential; 1, 2, 3, 4.  

23 THE COURT:  Well, all right.  So that one is

24 withdrawn.

25 MR. CLARK:  Your Honor, with regard to the rest of
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 1 them, I think the place we need to start is exactly where Mr.

 2 Javins started, and that's Mr. Sero's testimony.

 3 Now, Mr. Javins didn't advise us until this morning that 

 4 he intended to read Mr. Moore's testimony and tender the CQUIS 

 5 reports, and so we didn't have an opportunity to ask Mr. Sero 

 6 about it at trial; but in deposition, Mr. Sero was asked on 

 7 page 31, "Have you identified any of the CQUIS contacts that 

 8 you believe are substantially similar to the events in the 

 9 Nease crash?"  Answer, "No."   

10 And that's not -- that's not testimony that was the 

11 subject of that affidavit that Mr. Sero later filed.  He has 

12 never recanted his testimony.  That is his testimony in this 

13 case, that none of those reports are substantially similar.   

14 We have a number of other objections too, but I think 

15 that's a good place to start. 

16 THE COURT:  All right.

17 MR. JAVINS:  It doesn't play into Mr. Sero's

18 analysis.  It's notice to Ford of defect after the fact under

19 our negligence theory, and Sero doesn't -- Sero looks at the

20 cable, and that's it.  I don't know what --

21 THE COURT:  I agree.  I deny that objection.  I

22 don't think that Mr. Sero need adopt or rely upon these

23 reports for them to be admitted into evidence for the limited

24 purpose I've described.

25 MR. CLARK:  Your Honor, for purposes of the record,
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 1 we renew our objections as to relevance, particularly in view

 2 of Mr. Sero's testimony.  Under Rule 403, given the extremely

 3 limited purpose for which plaintiffs say that they intend to

 4 offer these, it is very prejudicial for them to go back to the

 5 jury.  If, you know, plaintiffs want to say generally that

 6 Ford had notice, that's one thing, but to send these pages and

 7 pages and pages of complaints back with a limiting

 8 instruction, that's not fair.  And the only way to cure that

 9 unfairness and jury confusion is for us to have some expert

10 sit up there and go through them one by one and waste a whole

11 lot of time.

12 You know, Mr. O'Dell jumped up yesterday when we were 

13 talking about MORS, and he said that it's hornbook law that 

14 these go to duty.  The plaintiffs have had a number of 

15 opportunities in the papers and at least two in oral argument 

16 and a third one today to point to some reason these are 

17 relevant other than duty.  And it's also hornbook law, Judge, 

18 that duty is a question for the Court.  It's not for the jury.  

19 And so if they only go to duty, again there's no reason that 

20 the jury should have them.   

21 The Court has not had the opportunity that's required 

22 under Rule 404(b) and Hershberger to find substantial 

23 similarity.  Ford would argue that the Court cannot find 

24 substantial similarity in view of Mr. Sero's unequivocal 

25 testimony about these.  And, moreover, every one of them, the 
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 1 document itself may not be hearsay, but there's hearsay within 

 2 hearsay of what the folks are telling Ford.  And Ford objects 

 3 for those reasons. 

 4 THE COURT:  All right.  

 5 MR. JAVINS:  It's not offered for the truth of the

 6 matter asserted.  It's offered for notice.

 7 As for the substantial similarity, Your Honor, we started 

 8 with 48.  I suppose I could have just tendered the 48.  I took 

 9 the Court's directive from yesterday and I made a very good 

10 faith effort to pull those reports that are consistent with 

11 Mr. Sero's testimony, which is what we're really talking about 

12 here is sticking of the cable as opposed to some unintended 

13 acceleration on its own merits.  That's what the Court has 

14 before it.   

15 This is notice of Ford customers reporting these 

16 complaints after the manufacture of the vehicle.  So it goes 

17 to Ford's negligence in that they've gotten notice of problems 

18 and they've made no endeavor to study it and/or recall and/or 

19 retrofit the speed control device in this case. 

20 THE COURT:  And with the removal of page 47-30, how

21 many of these CQUIS are now within your tendered exhibit?

22 MR. CLARK:  I think it's 21, Your Honor.

23 THE COURT:  There's a sticker up here that says 22.

24 MR. CLARK:  I think it's 22 minus one.  I can't do

25 very much math.  I can't do as much math as Mr. Meyers, but I
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 1 can do that math.

 2 MR. JAVINS:  Your Honor, you've got the wrong hard

 3 exhibit, but it should say on the top -- the CQUIS should be

 4 22 minus one.

 5 THE COURT:  Right.

 6 MR. JAVINS:  So 21.

 7 MR. CLARK:  Mr. Javins can do that math too.

 8 THE COURT:  All right.  The parties agree on this,

 9 then.

10 All right.  I deny this objection as well.  As I've 

11 already ruled, I believe that these CQUIS may be admitted into 

12 evidence as evidence going to notice to Ford.  I intend to 

13 instruct the jury on the limited use for which these are to be 

14 considered.   

15 I believe that they're sufficiently similar in that they 

16 are complaints of accelerators being stuck in an open throttle 

17 position, and therefore they are substantially similar to the 

18 claim made by the plaintiff.   

19 MR. JAVINS:  May I proffer them to your clerk?

20 THE COURT:  Yes, you may.

21 MR. CLARK:  Your Honor, I need to make a --

22 THE COURT:  I'm going to give you these back.

23 MR. JAVINS:  Thank you, Your Honor.

24 MR. CLARK:  I need to make a record on Mr. Moore.

25 Perhaps that would be a good time to do this -- do that too
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 1 while the jury is out.

 2 THE COURT:  Okay.

 3 MR. CLARK:  I'm sorry.  Mr. Sprunger.

 4 THE COURT:  All right.

 5 MR. CLARK:  Mr. Moore's testimony, as we discussed,

 6 the testimony that was read, Ford has no objection.

 7 THE COURT:  And so what these that you've handed the

 8 clerk now are the 21 pages of Exhibit 47?

 9 MR. JAVINS:  I want to make sure 30 is out of here.

10 Yes, Your Honor, it is.  Your Honor, it's 46.  I'm sorry. 

11 THE COURT:  All right.  So we're going to mark that

12 as Exhibit 46, and it consists of 20 pages -- 

13 MR. JAVINS:  21.

14 THE COURT:  -- 21 pages of CQUIS reports.

15 MR. JAVINS:  Correct.  Thank you.

16 THE COURT:  All right.  Now, do you want to take up

17 something about Mr. --

18 MR. CLARK:  Just to make a record, Your Honor. 

19 THE COURT:  Okay.  Go ahead.

20 MR. CLARK:  Your Honor, the plaintiffs have offered

21 two sorts of testimony from Mr. Sprunger.  One of the types of

22 testimony is similar to the testimony that Mr. Moore gave,

23 except it's about MORS rather than CQUIS, and it's testimony

24 about how the system works, goes up to about page 46 of his

25 deposition.
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 1 Ford doesn't have any objection to that portion of 

 2 Mr. Sprunger's testimony.  The remainder of Mr. Sprunger's 

 3 testimony consisted of Mr. Javins taking MORS reports, a 

 4 number of which I think he's going to introduce into evidence, 

 5 or attempt to introduce into evidence later, and asking 

 6 Mr. Sprunger to read and comment on those.   

 7 That portion of the testimony, Ford does object to.  The 

 8 relevance question is really similar to what we just 

 9 discussed, and Mr. Sero's testimony on the point is identical.  

10 Page 33, lines 8 through 11 of his deposition, "Have you 

11 identified any of the customer contacts that you believe are 

12 substantially similar to the Nease crash?"  Answer, "No."   

13 In view of that testimony and the fact that all of these 

14 complaints are post-manufacture, post for sale, they are 

15 irrelevant, again talking about them in view of the very 

16 limited probative value violates Rule 403.  It's going to lead 

17 to prejudice to Ford, jury confusion, waste of the Court's and 

18 the jury's time as we have to try to sort out next week which 

19 of these actually are similar.   

20 Moreover, under Rule 404(b) and Hershberger, the Court is 

21 required to make a finding of substantial similarity before 

22 letting these in, regardless of the purpose for which they're 

23 offered, and that hasn't been done.  And, moreover, each of 

24 these reports, in fact the majority of them, start with 

25 "Customer says."  Each of them contains hearsay and are also 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 50 of 204 PageID #: 6713

JA2382

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 55 of 602



51

 1 inadmissible for that reason. 

 2 THE COURT:  All right.  Do you want to --

 3 MR. JAVINS:  Everything I just said in the previous

 4 argument, I renew as to hearsay as to Mr. Sero and so on and

 5 so forth.  And, yes, he does lay the foundation.  So that's

 6 that.

 7 As for the additional, it is helpful because Mr. Sprunger 

 8 on a number of pages is describing to the jury what is 

 9 otherwise kind of a technical document, and he's describing to 

10 the jury here's what you're looking at, and some of these are 

11 terms of art.  Here's what these terms of art mean. 

12 And so under a 401 and 403 analysis, I think it's helpful 

13 to the trier of fact.  I think its probative value outweighs 

14 any -- I can't see it as prejudicial at all actually. 

15 THE COURT:  Well, I deny the objections.  As I've

16 ruled previously --

17 MR. CLARK:  In view of that, Your Honor, Mr. Javins

18 and I have conferred and have drafted a limiting instruction

19 that we believe is consistent with the Court's ruling.  If I

20 could approach with that.

21 THE COURT:  You may.

22 MR. CLARK:  I'm sorry it's handwritten and torn.

23 THE COURT:  That's all right.

24 (Mr. Clark and Mr. Javins conferred privately off the 

25 record with the Court) 
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 1 MR. JAVINS:  Do we have anything else to take up?

 2 MR. CLARK:  I don't think so.

 3 THE COURT:  All right.  You want about five minutes?

 4 Let's limit it to about five minutes, then, gentlemen.  We've

 5 got a jury sitting in there.

 6 (Recess from 10:13 a.m. to 10:22 a.m.) 

 7 THE COURT:  Are we ready?

 8 MR. JAVINS:  Yes, Your Honor, I think we're ready.

 9 THE COURT:  All right.  Let's bring the jury out.

10 (Jury In) 

11 THE COURT:  All right.  You may be seated.

12 Call your next witness. 

13 MR. JAVINS:  The Court [sic] calls Ford

14 representative Jonathan Sprunger.

15 THE COURT:  All right.  Once again, ladies and

16 gentlemen, this is going to be a witness's prior testimony by

17 deposition or trial that will be read to you.  So you should

18 consider it the same way as if the witness were appearing here

19 live.

20 MR. CLARK:  Your Honor, I think there was another

21 instruction.  

22 THE COURT:  Oh, yes.  Thank you.

23 MR. CLARK:  And Ford renews the objections that we

24 discussed --

25 THE COURT:  All right.  I deny the objections.
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 1 Ladies and gentlemen, through -- at least in part through 

 2 this next witness, the plaintiff is going to offer testimony 

 3 concerning certain customer complaints to Ford.  You've 

 4 already heard the acronym for this.  It's called MORS.  There 

 5 was a parallel system, apparently the CQUIS, which the last 

 6 witness referred to.  Both of these are, in fact, Ford 

 7 processes by which either customers, in the case of the MORS 

 8 which we're about to hear about, or technicians or others 

 9 within Ford through the CQUIS, can bring to someone else's 

10 attention in Ford a possible complaint.   

11 So I instruct you that you may consider this testimony 

12 and evidence of these specific complaints that are going to be 

13 in the form of copies of the MORS and CQUIS documents, as well 

14 as the testimony concerning them, and all of that may be 

15 considered by you only for the limited purpose of determining 

16 whether Ford had notice of a defect like the plaintiffs are 

17 alleging.   

18 You may not consider this testimony or these complaints 

19 for any purpose in evaluating plaintiffs' strict product 

20 liability claim.  Specifically, these complaints are not 

21 evidence upon which you can rely to determine whether there 

22 was, in fact, a defect.   

23 With that, you may proceed.

24 MR. JAVINS:  Thank you, Your Honor.

25 (The testimony of Jonathan Sprunger was read) 
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 1 MR. JAVINS:  That concludes this testimony.

 2 THE COURT:  All right.

 3 MR. JAVINS:  At this point the plaintiff would move

 4 for the admission of MORS reports -- MORS reports for 2001

 5 Ranger pickup trucks identified in Plaintiffs' Exhibit 47-1,

 6 3 --

 7 THE COURT:  Go slow here to make sure we get the

 8 numbers right.

 9 MR. JAVINS:  1, 3, 5, 6, 14, 16, 17, 21, 26, 29, 34,

10 35, 37, 38, 41, 45, 47, 48.

11 THE COURT:  That consists of 21 pages; is that

12 correct?

13 MR. JAVINS:  Eighteen, Your Honor.

14 THE COURT:  Eighteen.  All right.

15 MR. CLARK:  Your Honor, three things.  First, we

16 renew our objection we discussed over the break.

17 THE COURT:  Okay.

18 MR. CLARK:  Second, I think Mr. Javins may have

19 missed a number because Mr. Sprunger testified about Number

20 19, and that wasn't on his list.

21 MR. JAVINS:  Include 19.

22 THE COURT:  Make sure you identify that and add it

23 to the exhibit.

24 MR. CLARK:  And third, in addition to the objections

25 we discussed at the recess, I think some of these may need
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 1 redaction to be consistent with some of the motion rulings.

 2 THE COURT:  All right.  Well, then, I'll deny the

 3 objections raised previously.  Plaintiff will add page 19 to

 4 the exhibit, and then I'll require the parties to confer about

 5 whether additional redactions are needed, and we'll address

 6 that later, but I will admit the documents provisionally,

 7 subject to redaction.

 8 How many pages does that constitute now?   

 9 MR. JAVINS:  It's 19 now.

10 THE COURT:  All right.  All right.  

11 MR. JAVINS:  Thank you, Your Honor.

12 THE COURT:  All right.  Plaintiffs may call their

13 next witness.

14 MR. O'DELL:  Your Honor, may I approach the clerk?

15 THE COURT:  You may.

16 All right.  Counsel approach the bench. 

17 (Bench conference on the record with counsel) 

18 THE COURT:  What do you have next?

19 MR. O'DELL:  Just the three things that Mr. Heiskell

20 indicated we wanted to read.  

21 THE COURT:  What's that?

22 MR. O'DELL:  We believe we're not offering the

23 testimony of Woddail, Hackney, and Mulder to prove the truth

24 of the matter asserted that there was a defect; therefore,

25 it's not hearsay.  They come in regardless of witness
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 1 availability.

 2 In the Olson case, they came in.  It goes to the 

 3 magnitude of the danger.  They're saying the brakes overcome 

 4 an open throttle.  It goes to the magnitude of the danger, 

 5 lack of safety for intended use if the throttle is open.   

 6 You know, I also think, to be honest, Your Honor, 

 7 post-sale duty is a legal issue.  When a manufacturer learns 

 8 about dangers associated with the use of its product, the 

 9 manufacturer has a post-sale duty to warn about the dangers. 

10 THE COURT:  All those things relate to potential

11 relevancy, but if it doesn't meet the hearsay rules, even

12 though it would otherwise be relevant, it's not admissible.

13 So I think even if it's only used for purposes of notice, it's

14 still prior testimony.

15 MR. O'DELL:  Your Honor, if you look at -- and I've

16 got pieces over there.  If you look at the Olson case that

17 Mr. Heiskell had and you look at Guild v. GM -- 

18 THE REPORTER:  I'm sorry?

19 MR. O'DELL:  Guild, G-u-i-l-d, v. GM, 53 F.Supp.2d

20 363, it's not hearsay unless it's being offered to prove the

21 truth of the matter asserted.  That's the only time

22 availability matters, so --

23 THE COURT:  Well, hold on.  This is going to be a

24 more extended discussion than we can do right here.  I'm going

25 to send the jury back.
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 1 (End of bench conference) 

 2 THE COURT:  All right.  Ladies and gentlemen, this

 3 is going to require a little bit more of an extended

 4 discussion.  So I'm going to ask you to retire to the jury

 5 room.  Hopefully we'll get started back within the next 10 or

 6 15 minutes.

 7 (Jury Out) 

 8 THE COURT:  All right.  So plaintiffs have stated

 9 their basis for believing that the prior testimony should be

10 admitted.  What's the defendant's response?

11 MR. HEISKELL:  Your Honor, if I may, there's

12 something that's not been stated yet.

13 THE COURT:  Okay.

14 MR. HEISKELL:  It's an update.  I contacted Kenneth

15 Woddail, the former U. S. Probation Office Supervisor in 

16 St. Louis, and he responded with an email to me this morning

17 that he is unable to come and testify.  He's since retired

18 from the Office of Probation Officers in St. Louis, Missouri.

19 I think the Court can take judicial notice of the fact 

20 that he's outside this Court's subpoena power, and so I have 

21 the response from Mr. Woddail which makes him unavailable as a 

22 witness.  Same thing for Mr. Hackney who has moved from the 

23 police department in Bolivar, West Virginia, to Leesburg 

24 Police Department.  He is -- he's under subpoenas in the 

25 courts there for work and is unable to come. 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 57 of 204 PageID #: 6720

JA2389

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 62 of 602



58

 1 THE COURT:  When did you contact Mr. Hackney?

 2 MR. HEISKELL:  Just this morning.

 3 THE COURT:  So you, I assume, are asserting only

 4 that today you contacted each of those witnesses to determine

 5 whether they were willing and available to come to testify.

 6 MR. HEISKELL:  That's correct, Your Honor.

 7 THE COURT:  And not -- you have not had any sort of

 8 attempt to contact them prior to the trial.

 9 MR. HEISKELL:  That's correct, Your Honor.

10 THE COURT:  All right.

11 MR. HEISKELL:  And I might add Casey Mulder.  Casey

12 Mulder is in a different category in the sense that I think he

13 can be seen as an adverse witness, hostile witness.  His

14 testimony clearly was hostile when we deposed him as a -- at

15 that time, he was a former employee of Ford Motor Company, but

16 he was defending his actions as an engineer at Ford.

17 He had operated the Colorado Coffee Company in the 

18 Dearborn, Michigan area at the time of his -- that we took his 

19 deposition.  He has since moved to Fort Collins, Colorado 

20 where he works for Woodward, Incorporated, and I think it's -- 

21 I'd left a message with him this morning, unable to reach him 

22 directly, but I think it's reasonable to infer that he would 

23 make himself unavailable at any time to come to this court to 

24 testify. 

25 THE COURT:  But, likewise, I take it that you agree
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 1 that until today, you had not made an effort to contact him to

 2 determine his availability.

 3 MR. HEISKELL:  That's correct, Your Honor.

 4 THE COURT:  All right.  Does that finish the

 5 plaintiffs' presentation on this?

 6 MR. O'DELL:  Your Honor, I would just -- I'm reading

 7 from the Olson opinion.

 8 MR. CLARK:  Which opinion, Mr. O'Dell?

 9 MR. O'DELL:  In the Olson case.

10 MR. CLARK:  Which opinion?

11 MR. O'DELL:  I don't know.  I just have a piece of

12 it, but I'll get you a cite.

13 As to Ford's assertion that evidence of customer 

14 complaints cannot be offered to show notice, the Court finds 

15 that this argument must fail.  Such evidence does not run 

16 afoul of Rule 801(c) because such evidence is not offered for 

17 the truth of the matter asserted and therefore is not hearsay. 

18 THE COURT:  Did Mr. Woddail or Mr. Hackney testify

19 that they reported these things to Ford?

20 MR. HEISKELL:  Yes, Your Honor.

21 MR. O'DELL:  Your Honor, those people testified in

22 court under oath long before Mr. Nease was hurt.  So the

23 notice goes till the time before he gets hurt.

24 THE COURT:  All right.  So you're saying by virtue

25 of their testifying at the earlier trial, they provide notice.
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 1 MR. O'DELL:  Ford was very aware.

 2 THE COURT:  All right.

 3 MR. CLARK:  Your Honor, I think if we're offering

 4 these only for notice, we get into a Rule 403 problem that

 5 frankly I don't know that there's a limiting instruction that

 6 could possibly cure it.

 7 There's testimony -- if the Court would indulge me for 

 8 just a moment in pulling it up, there's testimony that they've 

 9 designated from Mr. Woddail that is about things like his 

10 feelings, his fright.  They've designated the question from 

11 Mr. Heiskell, "What was your perception of your own physical 

12 and emotional condition at the end of this event?"   

13 And, again, to remind the Court, they did this at 

14 about -- I think at 10:52 p.m. last night, at which time I was 

15 in bed, and I think most of the WVU fans probably weren't in a 

16 condition to be working if we're honest.   

17 This is -- this kind of goes back to the hide-the-ball 

18 argument that we've been making for some time, Your Honor.  

19 Every day it's a different version of which testimony they're 

20 going to offer from these gentlemen.  And, finally, I guess we 

21 have a final version.  But, again, that kind of testimony is 

22 so prejudicial that it's uncurable, and it's even more 

23 prejudicial for the -- quote, unquote -- limited purpose for 

24 which they're offering it as notice. 

25 MR. O'DELL:  Your Honor, we gave them designations
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 1 of this testimony that we intended to use months ago.  They've

 2 been very, very aware of it.  As a matter of fact, it was the

 3 subject of a motion in limine that we fought forever and ever.

 4 So to come in here today and argue this is somehow unfair

 5 surprise is laughable.

 6 MR. CLARK:  Your Honor, we still don't have a page

 7 and line copy of the transcript of Mr. Woddail and

 8 Mr. Hackney.  I'm still not a hundred percent sure what's

 9 designated.  Before it was the entire direct.  We could figure

10 it out.  Now I don't know.

11 THE COURT:  Well, I'm not troubled by that.  I'm

12 going to sustain the objection.  I'm going to prohibit the

13 plaintiffs from offering the excerpts of these three witnesses

14 who testified at previous proceedings.

15 First, as I understand it, the plaintiff now limits this 

16 testimony to be evidence that goes to the defendant's 

17 knowledge, but it's not knowledge of the alleged defect in 

18 this case.  It's only as to knowledge on the part of the 

19 defendant that the brakes aren't sufficient to overcome the -- 

20 an open throttle condition.   

21 The Court finds that allowing this testimony to come in, 

22 first, would be confusing to the jury.   

23 Second, I still believe that if it were to come in, that 

24 it would have to come in as former testimony, and I don't 

25 think that the plaintiffs can demonstrate that the witnesses 
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 1 are unavailable because unavailability requires some effort to 

 2 locate them, to determine whether they're willing and able to 

 3 come, not just literally within -- whether they're within the 

 4 subpoena authority of this Court. 

 5 But since the purpose of this is now limited to just

 6 evidence about the brakes, I find that the prejudicial

 7 value -- or prejudicial effect of it exceeds the probative

 8 value.  So I'm not going to allow the testimony to come in.

 9 MR. O'DELL:  I would just indicate -- and I

10 understand your ruling -- and note our objection, but I do

11 want to indicate that, you know, it does go to the magnitude

12 of the danger we're dealing with here and the lack of safety

13 for the intended use, which I think are also appropriate.  I

14 just wanted to make sure the record was clear.

15 THE COURT:  All right.

16 MR. HEISKELL:  If I may just read in these two brief

17 email responses, Your Honor, for the record.

18 THE COURT:  You may either do that or, if you want

19 to mark them as an exhibit for the purposes of this objection,

20 you're free to do that.  I think you should also be prepared

21 to, if you want to vouch the record on it, show the excerpts

22 that you would have otherwise read to the jury from their

23 depositions or trial testimony.

24 MR. HEISKELL:  All right, Your Honor.

25 THE COURT:  So I'll grant you leave to do that.  You
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 1 can put that together and submit it in due course.

 2 MR. HEISKELL:  All right.  Thank you, Your Honor.

 3 THE COURT:  All right.  Then subject to that, does

 4 plaintiff have other evidence?

 5 MR. O'DELL:  No, Your Honor.

 6 THE COURT:  All right.  So the plaintiff intends to

 7 rest at this point; is that correct?

 8 MR. O'DELL:  Plaintiff rests, Your Honor.

 9 THE COURT:  All right.  What I'm inclined to do is

10 bring the jury out, let the plaintiffs formally rest if they

11 so desire in front of the jury, and then to take a lunch

12 break.  And as soon as the jurors have left the courtroom, if

13 the defendant wants at that time to make a motion challenging

14 the sufficiency of the plaintiffs' case, you may do so.

15 MR. BIBB:  Yes, Your Honor, that would be great.

16 THE COURT:  All right.  Let's bring the jury out.

17 (Jury In) 

18 THE COURT:  All right.  You may be seated.

19 All right.  Mr. Javins, are the plaintiffs ready to rest? 

20 MR. JAVINS:  The plaintiffs rest, Your Honor.

21 THE COURT:  All right.  Ladies and gentlemen, the

22 plaintiffs now rest their case.  That means that they've

23 presented all the evidence that they intend to present in

24 their case in chief.  

25 Now, of course, the defendant gets the opportunity to 
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 1 respond with evidence, and the defendant has every intention 

 2 of doing that, has a number of witnesses.  It's not going to 

 3 get finished today, but we're going to get a fair amount of it 

 4 done today.   

 5 But this is a good time to just go ahead and take the 

 6 lunch break.  We're a little bit early now.  So we're going to 

 7 take a recess until 12:30.  That gives you just a little bit 

 8 more than an hour.   

 9 Remember my previous instructions, especially now you've 

10 heard the evidence from the plaintiff, but don't start trying 

11 to make up your mind or deliberate or discuss the case.  Make 

12 sure you wear a sticker if you leave and that you remain in 

13 the jury room when you return back to the courthouse.   

14 With that, we'll stand in recess until about 1:30.  And 

15 in about five minutes, I'd like to see counsel with the Court 

16 in the conference room.  

17 THE BAILIFF:  Did you say 1:30?

18 THE COURT:  12:30.  I'm sorry.  Thank you.

19 (Jury Out) 

20 (REPORTER'S NOTE:  The conference held in chambers 

21 regarding defendant's Rule 50 motion was previously 

22 transcribed and filed as ECF No. 222, pages 3-16.) 

23 (Lunch recess from 11:48 a.m. to 12:37 p.m.) 

24 THE COURT:  All right.  Are we ready to proceed?

25 MR. BIBB:  Yes, Your Honor.
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 1 THE COURT:  Let's bring the jury out.

 2 (Jury In) 

 3 THE COURT:  All right.  The defense may call its

 4 first witness.

 5 MR. BIBB:  Thank you, Your Honor.

 6 The defendant, Ford Motor Company, calls Dr. Steven 

 7 MacLean. 

 8 THE COURT:  Sir, if you'll step up here, my clerk

 9 will administer the oath.

10 THE CLERK:  Please raise your right hand.

11 STEVEN MACLEAN, DEFENDANT'S WITNESS, SWORN 

12 DIRECT EXAMINATION 

13 BY MR. BIBB: 

14 Q. Dr. MacLean, would you please introduce yourself to the

15 jury.

16 A. Yes.  My name is Steven MacLean.  Last name is

17 M-a-c-L-e-a-n.

18 Q. Dr. MacLean, could you tell us a little bit about

19 yourself?

20 A. I am from Rochester, New York, and I am married to a

21 schoolteacher, an elementary schoolteacher.  I have a daughter

22 who is 13 years old, in junior high, and I'm a practicing

23 mechanical engineer and materials scientist.

24 Q. And I understand your daughter is in junior high.  I

25 overheard you last night.  Do you help her with her homework
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 1 in parabolic equations?

 2 A. I did.

 3 Q. Okay.  Now, where did you go to school?

 4 A. I went to school at Rensselaer Polytechnic Institute.

 5 That's in Troy, New York, just outside of Albany, New York.

 6 There I studied mechanical engineering as an undergraduate.  I

 7 also obtained a masters degree in mechanical engineering from

 8 that same school.

 9 After that, I went on to do some work in industry, and in 

10 parallel I did some graduate studies and I obtained a masters 

11 degree in materials science and engineering from Rochester 

12 Institute of Technology, and then I also obtained a doctorate 

13 degree in materials science from the University of Rochester, 

14 both of which are in Rochester, New York. 

15 Q. Okay.  We were going to get your degrees up here in a

16 moment here.  But, Dr. MacLean, tell us a little bit, what is

17 involved in mechanical engineering?

18 A. Mechanical engineering is really the essence of studying

19 and analyzing, designing mechanical systems.  So anything that

20 kind of moves and rotates and translates, you can think of all

21 the moving parts in your vehicle, if you will, or even your

22 vacuum cleaner at home.  We tend to study those things that

23 are kind of moving and rotating and that have stresses and

24 forces applied to them.

25 Q. And you also used the term -- here we go, finally -- that
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 1 you have a degree -- you have both a bachelors and a masters

 2 degree in mechanical engineering?

 3 A. That's correct.

 4 Q. And that's where you started out, in mechanical

 5 engineering?

 6 A. That's correct.

 7 Q. And then did you move on to materials science, to get a

 8 masters degree in materials science?

 9 A. That's correct.

10 Q. And tell the jury, if you wouldn't mind, just a little

11 bit about what materials science is.

12 A. Yes.  It's the study of materials.  Not to state the

13 obvious, but it's the study of atoms and molecules coming

14 together to form big bulk materials, whether it be natural

15 materials like wood or metal or even glass for that matter,

16 and then synthetic materials, like plastics, rubbers,

17 elastomers, things like that.

18 Q. And you also mentioned that your work was done in

19 polymers.  What are polymers?

20 A. Polymers is a broad class of basically synthetic

21 materials, and it encompasses plastics like we see today,

22 whether it be a McDonald's Happy Meal toy or something a bit

23 more high end, like a composite that you would use for an

24 aircraft.  So anything in between would be a polymer, as well

25 as rubbers, elastomers.  We hear the term latex quite a bit.
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 1 That's also a polymer.

 2 Q. We're going to come to it in a few minutes, but this case

 3 largely revolves around a speed control cable for a 2001 Ford

 4 Ranger.  

 5 Does this incorporate both elements of mechanical 

 6 engineering and materials science? 

 7 A. It does.

 8 Q. How so?

 9 A. Like I mentioned earlier before, the mechanical

10 engineering piece would be the rotating --

11 MR. BIBB:  May I approach?

12 THE COURT:  You may.  

13 A. So the mechanical engineering piece of this would be the

14 fact that the cable actually slides, it translates.  We'll

15 talk a little bit later about how else it rotates on a pulley.

16 And then clearly the materials science aspect of it, the

17 materials of construction that have been chosen for the lost

18 motion device, both the guide tube and the casing cap, and I'm

19 sure we'll talk about perhaps even the steel cable that slides

20 in between it.  

21 And then, of course, we'll talk a little bit about the 

22 material that might interact with the system during the 

23 end-use environment. 

24 Q. Okay.  Before we get to that, why don't you tell us about

25 what your work history has been like that leads up to you
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 1 coming to court today.

 2 A. Sure.  So I started my career with a division of General

 3 Electric.  It was at the time called GE Aerospace.  We were a

 4 defense contractor for the U. S. Government.  We designed --

 5 let me take a step back.  I had joined that company as a

 6 traditional mechanical engineer at the time, and I was

 7 designing and analyzing mechanical systems that were

 8 integrated into very large guns for the U. S. Army and the

 9 U. S. Navy.

10 Q. When you say a gun, like a rifle or something?

11 A. Not quite, no.  These are guns that will take up a good

12 portion of this room.

13 Q. Wow.  And then after that, what did you do?

14 A. I was there for a few years, and then GE divested that

15 business.  They sold it to Martin Marietta.  I chose to stay

16 with GE, and then I joined their plastics division, and I was

17 there for a sum total of about 16 years, but the last few

18 years of that stint was with a company called SABIC who bought

19 that division from GE.

20 So I was the -- I suffered through two GE divestitures. 

21 Q. And tell us what sort of products were you involved in

22 with GE Plastics and SABIC.

23 A. Sure.  So GE Plastics and SABIC is a raw materials

24 supplier.  So the plastic or resin that's used to make these

25 components, those types of materials were materials that we
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 1 would formulate.  We would understand the chemistry.  We

 2 actually developed those materials and then sell them in raw

 3 form to companies like Ford or their suppliers to mold our

 4 resin into these plastic parts.

 5 Q. Okay.  Did you have some technical positions at GE

 6 Plastics and SABIC, or were you actually the manufacturing end

 7 of it?

 8 A. No, I was mostly in the technical support area.  I

 9 started with the business and I was in a plastics design and

10 analysis role where I would be working with customers that

11 would be specifying these materials and helping make sure that

12 they make the right choice, help making sure that they design

13 properly with these materials, making sure that the parts that

14 they make from these materials will withstand the stresses

15 that they might see during end-use conditions.

16 Q. And in addition to the plastics that are used in the

17 cruise control cable, were the resins that are used to make

18 the throttle body here -- I know you were looking at that

19 earlier.  Is that the sort of resins that GE Plastics

20 supplied?

21 A. Correct.  Most of these resins that are in and around

22 this system are either products that GE and SABIC would have

23 made over the time that I was there or they make sister

24 products that would be very similar.

25 Q. Are you still employed by SABIC?
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 1 A. Excuse me.  No, I'm not.

 2 Q. When did you leave there?

 3 A. I left in October of 2011.

 4 Q. And where did you go then?

 5 A. I'm with my -- I'm now with a company called Exponent.  I

 6 left SABIC to go to Exponent in late October 2011.

 7 Q. Tell the jury briefly what sort of business Exponent is

 8 in.

 9 A. Sure.  Exponent is an independent engineering consulting

10 firm, engineering and scientific consulting firm.  We are

11 generally hired to help clients on a number of different

12 things, one of which is if a client wants to develop a new

13 product or a new process, they may hire us for our specific

14 expertise if they don't have it in-house.  

15 They might need help making their next generation 

16 products, so they'll basically rent our services, if you will.  

17 And then we are also heavily involved in root-cause 

18 investigations.  So if something is underperforming or not 

19 performing well in the field, a client might hire us to figure 

20 out why that's not working properly. 

21 Q. Where is Exponent located?

22 A. We have 26 offices internationally, and we have about 22

23 of those in the United States.  The practice that I belong to,

24 the polymers practice that I belong to is situated in two --

25 excuse me -- in four different offices; Boston, Bowie,
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 1 Maryland, San Francisco, and Atlanta, Georgia.

 2 Q. And do they employ -- do you have an idea of how many

 3 people are employed by Exponent and how many of those have

 4 doctoral degrees?

 5 A. I do.  So we have roughly a thousand employees globally;

 6 and on last count, I think between six and seven hundred of

 7 those employees were employees with advanced degrees, many of

 8 which have doctorates.

 9 Q. Okay.  And do they -- does the United States Government

10 consult with Exponent?

11 A. We do.  We do a lot of work for the U. S. Government in

12 the areas of Defense and Department of Energy.

13 Q. I understood -- somewhere I saw that they helped develop

14 robots for the detection of improvised explosive devices.

15 A. Yeah.  One of our many government programs was to help

16 develop robots that would literally go into the caves in

17 Afghanistan and try to detect if there was some sort of IED or

18 some lurking risk for our troops.

19 Q. So tell us, what are your primary responsibilities at

20 Exponent now?

21 A. I am a senior managing engineer with the firm, which

22 means that I have a role of a lead investigator.  If clients

23 call and are looking for some of the help I mentioned earlier,

24 I would be a lead investigator with that client.  Because I'm

25 in the managing ranks of the business, I also have a staff
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 1 underneath me that works at my direction and supports me.

 2 Q. Now, is all of your work related to litigation?

 3 A. It's not.  I don't know the exact breakdown right now,

 4 but typically my workload floats between 40 and 60 percent

 5 either way, litigation and non-litigation.

 6 Q. And are you what's called a licensed professional

 7 engineer?

 8 A. I am.

 9 Q. What does that mean?

10 A. So a licensed professional engineer is that you've been

11 recognized by the state in which you're practicing engineering

12 in, and that means that you've reached a number of different

13 thresholds in your career so that the state recognizes your

14 expertise as an engineer.  So it's not just about having an

15 engineer degree.  You have to have several years of documented

16 engineering practice in the field, and then you also have to

17 pass two eight-hour exams.

18 And once you've done all of that, you submit paperwork 

19 and ultimately you get granted a license. 

20 Q. All right.  And are you licensed -- what state or states

21 are you licensed in?

22 A. I am licensed in the State of New York and Maryland.

23 Q. Now, Dr. MacLean, you've given us a lot of background in

24 a short period of time here, but how does that work that

25 you've done relate to what we're going to be talking about
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 1 here with the issues of the speed control cable and whether or

 2 not there was an issue with it that caused Mr. Nease's crash

 3 on November 20, 2012?

 4 A. We've -- excuse me.  I've investigated the incident cable

 5 itself -- excuse me -- the subject cable itself.  I've also

 6 studied the design of the throttle body system and the

 7 individual components.  I've become familiar with their

 8 operating mechanisms, the material of the construction, all of

 9 the supporting Ford documentation, etcetera; and I've been

10 able to, based on all that analyses, render some opinions

11 about the device.

12 Q. And even before Mr. Nease had even bought this Ranger,

13 when you were working at GE Plastics and at SABIC, did you

14 have hands-on experience with working with the auto industry

15 and the type of plastics and resins and polymers, whatever you

16 want to call it, that are used under the hood of a car?

17 A. I did, yes.  Well, first of all, with GE Plastics and

18 SABIC, we were literally manufacturing and selling millions of

19 pounds of materials every day.  About 40 percent of our volume

20 that goes out the door in terms of resin, raw material resin,

21 is destined for the automotive industry.  And anyone that's

22 into vehicles these days understands that there's plastics

23 inside the cabin, under the hood, outside the vehicle,

24 etcetera.  And we would sell to all those different types of

25 devices and applications.
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 1 So there was a considerable amount of time that I spent 

 2 with both the OEMs like Ford, GM, and Chrysler, materials, 

 3 materials specification, as well as all the tier suppliers 

 4 that supply components and send those up to those companies. 

 5 Q. Okay.  And OEM, is that an original equipment

 6 manufacturer?

 7 A. It is.

 8 Q. And when you say a tier, that's not like what rolls down

 9 my cheek, but that's a t-i-e-r supplier?

10 A. That's correct.

11 Q. And that would be a first-level supplier or a second-

12 level supplier to the auto industry.

13 A. That's correct.

14 Q. And you worked with all those people outside of

15 litigation; is that correct?

16 A. Absolutely, yes.

17 Q. Now, I think you have submitted a resumé or a

18 professional profile I think is what it's called here, which

19 is Exhibit 126.

20 And could we see that?

21 Do you have any objection? 

22 MR. JAVINS:  No objection.

23 BY MR. BIBB: 

24 Q. Now, your resumé is several pages long here.  It begins,

25 does it not, with sort of a description of the type of
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 1 practice you have on it, Dr. MacLean?

 2 A. Yes.

 3 Q. And then if we go down to the bottom of the page, this

 4 again summarizes your educational background?

 5 A. Yes.

 6 Q. Okay.  And then if we go to page 2, it talks about your

 7 licenses and certifications.  What's a Six Sigma Black Belt?

 8 A. Six Sigma is a statistical methodology that most large

 9 companies embrace these days.  It's a way to refine your

10 manufacturing processes so you have higher productivity,

11 higher yields, etcetera.  So it's a methodology -- actually,

12 it was developed by Motorola about 20-some-odd years ago.  GE

13 kind of adopted it, and we used it to improve our productivity

14 and efficiency when making our products.

15 Q. Okay.  And then if we look down that page a little bit

16 further, have you published in scientific and technical

17 journals?

18 A. I have.

19 Q. And, in fact, is there one missing off of this list?

20 A. There is.

21 Q. Did you just present or publish another paper this week?

22 A. I did, on Monday.

23 Q. Okay.  And are these all related to either mechanical

24 engineering or materials science?

25 A. They do.
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 1 Q. Okay.  And are they related to litigation in any way?

 2 A. No.  No, they're not.

 3 Q. Okay.  If we go to the third page, in addition to doing

 4 papers, do you do -- do you make presentations?  And would

 5 these presentations be to a bunch of lawyers, or who would you

 6 make your presentations to?

 7 A. No.  They're generally done at technical conferences in

 8 front of technical audiences.

 9 Q. Okay.  Are they related to litigation in any way?

10 A. No.  No, they're not.

11 Q. Okay.  And then if we could go to the last page here, and

12 again up at the top it summarizes your work experience and

13 your professional affiliations.

14 Tell us what these societies are that you're a member of. 

15 A. I'm a member of a number of different professional

16 societies.  Most of them revolve around plastics or polymers.

17 The Society of Plastics Engineers was actually the conference

18 I was just at on Monday where that paper was published at

19 their annual conference.

20 Q. What does it mean to be a senior member of that society?  

21 A. It means that you've been with the organization for the

22 better part of ten years and you've been practicing in the

23 areas of plastics engineers for those times.

24 Q. Okay.  What is the SPE Failure Analysis & Prevention

25 Group?
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 1 A. Okay.  So that is a division within SPE that I'm a board

 2 member of.  There's a number of like-minded individuals, if

 3 you will, that we get together and talk about preventing and

 4 analyzing polymer failures.

 5 Q. Okay.  And polymer failures mean failure in plastics?

 6 A. It does.

 7 Q. All right.  And then what on earth is the ASTM D20

 8 Plastics Committee Member?

 9 A. ASTM is an international organization.  It stands for the

10 American Society of Testing Materials, and it develops

11 standards that by which you test a lot of these resins and

12 plastic products that we've been talking about.  So the D20

13 Committee that I belong to focuses in on the engineering

14 resins, the plastic resins that I've, you know, used and been

15 part of for 20 years.

16 Q. Would this relate to like the types of plastics that are

17 used in the throttle body and speed control system?

18 A. Yes.

19 Q. And is that something that being a testing standard, are

20 you then familiar with ways to test or properly test these

21 materials?

22 A. I am.

23 Q. And you've been doing that for how long now?

24 A. A sum total of almost 20 years now.

25 MR. BIBB:  Okay.  Your Honor, we'd move the
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 1 admission of Defendant's Exhibit 126, which is his curriculum

 2 vitae.

 3 THE COURT:  Any objection?

 4 MR. JAVINS:  No, Your Honor.

 5 THE COURT:  It's admitted.

 6 MR. BIBB:  And then, Your Honor, we would move or

 7 tender Dr. MacLean as an expert witness in the fields of

 8 mechanical engineering and materials science.

 9 THE COURT:  All right.  I'm satisfied.  You may

10 proceed, and the plaintiff will cross-examine as to his

11 qualifications.

12 MR. BIBB:  Thank you, Your Honor.

13 BY MR. BIBB: 

14 Q. All right, Dr. MacLean.  Now, we've kind of given all

15 your background the last 20 years or so of your experience in

16 plastics and in mechanical engineering.  Now let's focus in on

17 how that experience applies to what you've done in this case.

18 Can we do that?

19 A. Yes.

20 Q. All right.  When were you first retained in this case?

21 A. It was in and around April of 2014.

22 Q. So just a little under a year ago.

23 A. That's correct.

24 Q. All right.  And who retained you for this case?

25 A. Mr. Andrew Cooke.
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 1 Q. My partner in this case.  And then tell us a little bit

 2 about what you've done over the last year to prepare yourself

 3 to come in here and talk to this jury about what you found in

 4 this case.

 5 A. Okay.  I guess let's start with the fact that I was

 6 retained and then I was given a bunch of documents to start

 7 reviewing.  There was a voluminous number of documents related

 8 to the case, whether they be deposition testimony,

 9 transcripts, Ford's specification documents, probably several

10 other types of documents that I'm not remembering off the top

11 of my head.

12 And then there was another portion which I would consider 

13 to be the engineering and analysis portion where we 

14 investigated the allegation of a stuck throttle as a result of 

15 foreign material between the casing cap and the guide tube.   

16 So I was retained to investigate that.  And we explored 

17 those particular components both of the subject vehicle as 

18 well as a number of different exemplar parts, and -- 

19 Q. Let me stop you.  What's an exemplar part?

20 A. An exemplar would be a sister part to a subject part.  So

21 in this case, somewhere I think in the courtroom is Mr.

22 Nease's cable.  An exemplar would be, say, a field -- excuse

23 me -- a service part that you would buy from Ford.

24 Q. A new part.

25 A. A new part, right, that would not have been used in the
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 1 field, and used that for comparison purposes.  

 2 Q. Okay.  And did you also go and look and get some used

 3 parts to examine?

 4 A. Yes, we did.

 5 Q. In other words, you go out and try to find -- go to 

 6 junkyards or whatever to get some cables that had been in

 7 service for a number of years.

 8 A. That's correct.

 9 Q. And a number of miles.

10 A. That's correct.

11 Q. I think -- did you also have an opportunity to go and

12 inspect Mr. Nease's pickup truck?

13 A. I did.

14 Q. And was that done in May of last year?

15 A. May 7th of 2014.

16 Q. And did you also have an opportunity to go by and see

17 Mousie's Car Wash where this crash happened?

18 A. I did.

19 Q. And have you looked at -- have you done some testing for

20 this case?

21 A. I have.

22 Q. Tell the jury just generally what sort of testing.  I

23 know we're going to get into it in a lot more detail, but to

24 sort of let them know all the different pieces we're going to

25 look at here, what kind of testing did you do?
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 1 A. Yeah.  I'll give you the high-level lower view.  So we've

 2 done a mechanical dimensional analysis of the actual cable in

 3 the particular lost motion device.  We've also done a series

 4 of different microscopic techniques using an optical

 5 microscope and a scanning electron microscope to understand at

 6 a finer detail what's happening in this system over time.

 7 We've also done something called energy dispersive 

 8 spectroscopy, which is characterizing the inorganic materials 

 9 that might be in this system.  We'll talk about that.  And 

10 then we also did a Fourier transform infrared spectroscopy as 

11 well as a differential scanning calorimetry on the polymers 

12 and plastics themselves. 

13 Q. Now, you were present I think yesterday when Mr. Sero

14 testified.

15 A. I was.

16 Q. And Mr. Sero said, "Well, I already knew what I was going

17 to find."

18 Did you know what you were going to find before you 

19 started this investigation? 

20 A. No.

21 Q. Okay.  So did you come into it looking at it as with an

22 open mind?

23 A. Absolutely.

24 Q. Now, you mentioned transcripts.  Did you read Mr. Nease's

25 transcript?
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 1 A. I did.

 2 Q. And Mrs. Nease?

 3 A. Yes.

 4 Q. And the witnesses to the scene?

 5 A. Yes, I have.

 6 Q. And the police officers?

 7 A. Yes.

 8 Q. And some of the -- and the experts that are in fields

 9 that might have some relevance to you?

10 A. Correct.

11 Q. Did you also look into Mr. Sero's work in this case?

12 A. I did.

13 Q. Did you read his report and deposition?

14 A. I did.

15 Q. Did you review any testing that Mr. Sero did?

16 A. No.  He did not perform any testing.

17 Q. Did you see his borescope examination?

18 A. I did.

19 Q. And did that assist you in your opinions in this case?

20 A. No, not particularly.  No.

21 Q. Okay.  Did you find any peer-reviewed literature?

22 Because I saw you had a number of publications there.  And by

23 the way, were they in peer-reviewed journals?

24 A. Yes.

25 Q. And just for the jury's benefit, what does it mean to be
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 1 peer, p-e-e-r, reviewed?

 2 A. Anytime as a scientist or an engineer you do a

 3 publication in a scientific journal, it is generally required

 4 that peers of yours that have similar backgrounds and

 5 qualifications review your work so to make sure that you

 6 followed a scientific method and that your data and your

 7 findings are reliable.

 8 Q. You mentioned the words "scientific method."  What is the

 9 scientific method?

10 A. Well, it's fairly straightforward.  Scientific method is

11 really an exploration by a scientist or engineer where they're

12 trying to figure something out.  They have a problem to solve,

13 if you will.  They're trying to develop something new, and you

14 start that process by developing hypotheses, kind of what-ifs,

15 if you will; is it possibly this, is it possibly that, is it

16 possibly this.  

17 And then using a series of testing and analyses 

18 techniques, you start to eliminate some of those hypotheses 

19 and/or hone in on some as the data kind of comes in, and then 

20 you refine that process until you come to some conclusions, 

21 and then at which point in time you'll get the approach and 

22 the results peer-reviewed by a number of your peers. 

23 Q. And then is it then possible for other people to go and

24 confirm your hypothesis or your theory by replicating it, by

25 reproducing it?
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 1 A. That's right.  That's really one of the last steps of the

 2 scientific method, is that you've developed a technique or a

 3 finding that can be replicated by a scientist with similar

 4 skills.

 5 Q. Now, you've reviewed Mr. Sero's work in this case.  You

 6 heard his testimony yesterday.  Did he follow the scientific

 7 method in reaching his conclusions in this case?  Do you agree

 8 with that?

 9 A. I do not.

10 Q. Why not?

11 A. Well, first of all, he does have a hypothesis.  I think

12 he spoke at large about that yesterday.  But he certainly has

13 not done any testing or analysis to prove or disprove that

14 hypothesis which he has.

15 Q. Have you ever seen any peer-reviewed literature that

16 espouses the hypothesis that Mr. Sero put forth here

17 yesterday?

18 A. I have not.

19 Q. And have you found any literature not peer-reviewed that

20 espoused that theory?

21 A. No, I have not.

22 Q. Now, are you prepared today to offer some opinions and

23 conclusions within a reasonable degree of scientific and

24 engineering certainty in this case?

25 A. I am.
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 1 Q. And to help the jury follow your testimony today, what

 2 I'd like to do, Dr. MacLean, is have you briefly identify what

 3 those opinions are going to be so that we can then take them

 4 one by one.

 5 A. Okay.

 6 Q. What are your opinions?  What opinions have you reached

 7 in this case?

 8 A. Yes.  So the first opinion I have is that the materials

 9 of construction that were used for the lost motion device, the

10 guide tube and the casing cap, those are suitable choices for

11 this application.  They're made out of nylon, variants of

12 nylon resins, and nylon resins have been used for decades

13 underneath the hood of an automobile in a number of different

14 applications.

15 They have very good chemical resistance, good physical 

16 properties, excellent temperature resistance, all the types of 

17 properties that you would want in a material when it's being 

18 used under the hood.   

19 This second opinion I have, which is somewhat redundant 

20 to what we just talked about, which is that Mr. Sero did not 

21 employ the scientific method.  He has done no testing to 

22 support his hypothesis, and he really has an unsubstantiated 

23 hypothesis at this particular time.   

24 The third thing is, is that when we analyzed this system, 

25 we did determine that a thin layer of what we ultimately found 
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 1 to be dust does reside or does get onto some of these 

 2 components, but the most important thing is, is that that 

 3 layer of dust is going to be thinner than a human hair.  And 

 4 we'll talk about that in a little bit.   

 5 The fourth thing is Mr. Sero mentioned in his testimony 

 6 that there are scratch-like features which he suggests 

 7 indicate some sort of binding or wedging event.  We will show 

 8 you some data and some analyses that we've done that clearly 

 9 shows that those scratch-like features are from the 

10 manufacturing process, the molding process of these parts, and 

11 are not an artifact or a -- that don't suggest a binding event 

12 whatsoever.   

13 My fifth opinion is that Ford -- we're going to learn 

14 that Ford has done an exhaustive amount of testing on this 

15 system, including a test that specifically contemplates the 

16 intrusion of dust in this system, and that this particular 

17 system can pass that test and is, again, suitable for use 

18 underneath the hood of the vehicle.  And -- 

19 Q. And based on all of that, do you have a conclusion about

20 Mr. Nease's accident?

21 A. I do.  I do.  So when we ultimately look at the totality

22 of work that we've done and the data we've gathered and the

23 analysis and conclusions, it is clear that there is no

24 evidence to support that this particular component or device

25 suffered some sort of stuck throttle condition as a result of
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 1 dust intrusion.

 2 Q. Now, in order to pull all of those opinions together,

 3 would it be helpful do you think for the jury to see just

 4 exactly how this system operates and how to fit in where your

 5 work ties into the claim that the throttle -- excuse me --

 6 accelerator cable -- excuse me -- the speed control cable was

 7 stuck in this case?

 8 A. Yes.

 9 Q. And do we have a mock-up of the throttle control system

10 for the 2001 Ranger, including the speed control, here in the

11 courtroom?

12 A. Correct.

13 Q. And are you familiar with this model?  (Indicating)

14 A. I am.

15 Q. And is this model made of components that would be found

16 in a 2001 Ford Ranger?

17 A. It does.

18 MR. BIBB:  Your Honor, could he step down and

19 demonstrate?

20 THE COURT:  Yes, he may.

21 Doctor, I'd just ask that you speak up loud and clear.  

22 You won't have a microphone over there.  It's hard to hear 

23 you. 

24 THE WITNESS:  Understood.

25 MR. BIBB:  Keep your voice up.
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 1 THE COURT:  And perhaps it would be better if you

 2 stood on that side and projected towards the jury in the box

 3 here.

 4 BY MR. BIBB: 

 5 Q. All right.  So maybe just to orient the jury with what

 6 we've got.

 7 A. Okay.  So this is a mock-up of a 2001 Ranger, its

 8 throttle control system, and we've obviously abbreviated it a

 9 bit here.  It's a little bit smaller in terms of its layout

10 just because it's simpler to do it in a mock-up form like we

11 have here.  But I'm just going to take you through the various

12 components so everyone is on the same page with regard to its

13 general functionality.

14 I usually start with the pedal because I think most of us 

15 are familiar with the pedal, what it is and looks like, and 

16 it's nothing more than a pad down here, rotates on a pivot and 

17 then has the cable attached to it.  But all you simply do is 

18 take your foot when you're in the vehicle and press down on 

19 it.  And this is kind of what ultimately makes the car go, of 

20 course.   

21 The pedal armature is connected by a cable which runs to 

22 the -- basically the throttle body location on the vehicle.  

23 This sits just above the engine.  And this throttle cable 

24 comes into what's called a cam or a pulley.  And you'll notice 

25 that as I press down on the pedal -- as he pushes down on the 
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 1 pedal, this cam or pulley system rotates rearward, if you 

 2 will, toward the back of the vehicle.  And in doing so, it 

 3 rotates a rod that runs perpendicular to the throttle body 

 4 opening, and it's actually rotating what we call the throttle 

 5 plate on the inside of the throttle body, just like that.   

 6 The throttle plate rotates because it has to allow air 

 7 into your engine.  To get combustion to take place in your 

 8 engine, you need a mixture of air and fuel.  This is what 

 9 supplies the air into your -- into the combustion process.  

10 Obviously the fuel comes from elsewhere.  But this is what's 

11 rotating to allow air to come in. 

12 The more the throttle plate is opened, the more the air 

13 comes into the vehicle.  The more air that comes into the 

14 vehicle, the bigger your combustion process is, the faster 

15 your car goes.  So as you can see, as he's pushing down on the 

16 pedal, the throttle plate opens and it gets larger and larger 

17 and it's opening as you push farther and farther down, letting 

18 more air in.   

19 The system also has what they call a cruise control 

20 component to it, and it's similar in set-up in that there's a 

21 motor that is located elsewhere in the vehicle, but it's here 

22 on this mock-up today.  This is a motor that can automatically 

23 drive this pulley system, automatically drive this pulley 

24 system with a second cable.  This is called the speed control 

25 cable.  This is what I'm sure we'll talk quite a bit about 
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 1 today.  This is called the accelerator cable.  Those are the 

 2 two different cables, and they tie into the same pulley. 

 3 Q. Now, I noticed on the pulley, there's also what appears

 4 to be a spring.  What is that?

 5 A. Correct.  This is actually two springs that are

 6 interwoven together.  And what that -- what those set of

 7 springs do, is that's what allows this system to return to the

 8 idle position.  So I press down on it when I want to make the

 9 car go.  When I take my foot off, you'll notice that my foot

10 is not applying a backwards force here.  So the only way that

11 this system will go back to its idle position is with the

12 force that's generated by these coil springs, these torsion

13 springs that are sitting right here neighboring the throttle

14 body valve.

15 Q. Okay.  I notice there's a little spring up here.  What

16 does that have to do with anything?

17 A. Yeah.  This is really just here to give some -- you know,

18 I'll call it a localized feel to the pedal.  It's a very, very

19 small spring localized to the pedal armature, and it really

20 just kind of gives your foot that nice feel and touch when you

21 press down on the pedal.

22 Q. Now, the area that Mr. Sero theorizes that there was a

23 wedge, where would that be on here?

24 A. Yeah.  This is what he refers to as -- many folks refer

25 to as the lost motion device, and it's nothing more than this
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 1 gray guide tube component, which is really just a thin hollow

 2 pipe, by the way.  And then we have a casing cap part, which

 3 is black, and it's also just the shape of a pipe, but it's a

 4 little bit larger.  And those two parts slide within one

 5 another during normal operation.

 6 Q. In his borescope, I noticed that -- if we go back, and he

 7 had like a ring or something he pointed out I believe.  Where

 8 is that?  

 9 A. Yeah.  That ring actually sits -- that ring actually sits

10 just behind this metal bracket.  So it's where these what I

11 call ferrules, f-e-r-r-u-l-e, tie into this bracket to come up

12 with the assembly.  There's actually a metal tube on this side

13 of the bracket, and it looks like a metal ring when you're

14 looking down it through a borescope.

15 Q. Return to your seat, please.

16 Now, I think Mr. Sero used the term Bowden or Bowden 

17 cable.  What is a Bowden cable or Bowden cable? 

18 A. Yeah.  That's kind of an automotive industry term, if you

19 will, and it is common vernacular.  It's nothing more than the

20 cables that we see there, and that's just a term of that type

21 of cable.  What makes them different than, say, the cable in

22 your home that you have cable TV with perhaps is that the wire

23 that runs down the middle of the cable is free to float, and

24 it allows me to transform a force from, in this case, the

25 pedal.  I can transmit that force right through to the
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 1 throttle body pulley because the cable itself will actually

 2 slide.

 3 Q. Is that like if you've got handbrakes on your bicycle

 4 that connect to like a caliper, is that the same kind of

 5 cable?

 6 A. Same type of cable.

 7 Q. Now, we talked a little bit about the cruise control

 8 system here.  Was the cruise control system in operation at

 9 the time of the crash?

10 A. According to Mr. Nease's testimony, it was not.

11 Q. Okay.  Now, we talked about the springs.  I think we've

12 got a close-up.  It's a little hard to see those springs.

13 Could we publish the slide of the throttle body spring?   

14 And, again, could you point that out to the jury?  Is 

15 this the spring on Mr. Nease's car that you photographed in 

16 May of 2014? 

17 A. It is.

18 Q. Where is that?

19 A. I just attempted to circle it with my finger.

20 Q. Okay.  And are you aware of what the total spring return

21 force is for this vehicle?

22 A. I am.

23 Q. And how -- was that measured?

24 A. It was.

25 Q. Was it measured in your presence?
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 1 A. It was.

 2 Q. And what was it found to be?

 3 A. It was found to be 7.2 pounds.

 4 Q. And have we got a photograph of the measurement there,

 5 Mr. Doyle?  Can we enlarge that?

 6 And what's the significance to you of a 7.2-pound spring? 

 7 A. The significance to me is that there is always 7.2 pounds

 8 of force trying to pull this system back to idle.  There's

 9 always this resistive force all the time in this system.  And

10 that's why it snaps back when you take your foot off the

11 accelerator pedal.  So you're constantly having this return

12 force being applied to this system.  Seven point two would be

13 what we would have expected.

14 Q. Is it comparable to other springs in similar

15 applications?

16 A. It is.

17 Q. Now, you talked a little about where this was located.  I

18 think you said it was on top of the engine, I think.  Is this

19 the part of the intake manifold behind the throttle body

20 there?

21 A. It is.

22 Q. Which would then provide air to each of the cylinders?

23 A. That's correct.

24 Q. And then there was a discussion about what sort of trim

25 or whatever might be around these components of the speed
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 1 control and the accelerator cable to try to keep dust and dirt

 2 off of them.

 3 What's located there, Dr. MacLean? 

 4 A. Yeah.  There is an engine cover that is placed and

 5 mounted directly on top of that entire assembly.

 6 Q. Do we have a -- I think if we could look at the Snyder

 7 Auto Mart photograph, and I believe this is a picture that was

 8 on the Internet of Mr. Nease's vehicle shortly before he

 9 purchased it.

10 And where is the engine cover there? 

11 A. It's right in the middle of the picture, and I'll attempt

12 to circle it again.

13 Q. Okay.  And we see that, like, snorkel thing coming out.

14 Does that attach here to the front of the throttle body and

15 then kind of run to the lower left-hand corner?

16 A. It does.

17 Q. And is that where the air would come in?

18 A. It is.

19 Q. Okay.  And so this componentry here, if I opened the hood

20 on my 2001 Ranger, would I be able to see it?

21 A. Not without removing the cover, no.

22 Q. Now, Mr. Sero was critical that there was nothing

23 underneath these components to keep dirt and dust and road

24 grime and filth from getting on those components.

25 Is there something underneath these components? 
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 1 A. There is.

 2 Q. What is that?

 3 A. It's the engine block.

 4 Q. Okay.  And so these components literally sit right on top

 5 of the engine?

 6 A. That's correct.

 7 Q. And then are covered over by a shroud like we see in the

 8 photograph?

 9 A. Yes.

10 Q. Okay.  Now, I think you talked a little bit earlier about

11 the function of the speed control cable and the accelerator

12 cable.  And why is -- you described it as the lost motion

13 device.  Why is it called a lost motion device and why do you

14 need that?

15 A. Yeah.  The lost motion device is there because we have

16 both -- we have both cables that are tied into the same

17 pulley, that same plastic pulley.  So as the vehicle is being

18 operated by the accelerator pedal and the accelerator cable,

19 the cruise control cable, the speed control cable, if the lost

20 motion device was not there, you would be putting like a

21 pushing stress or a pushing force back and forth on the cruise

22 control cable.  And so to avoid that unnecessary stress and

23 push on that cable, they've come up with a kind of a slick

24 design where there's clearance that's involved, clearance

25 that's allowed in the system, or play in the system, that
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 1 allows that lost motion device to undergo linear displacement

 2 without moving the Bowden cable on the cruise control.

 3 Q. Linear displacement?

 4 A. Yes, moving in a line.

 5 Q. Okay.  I would refer to it as telescoping.  Does it

 6 telescope?

 7 A. It telescopes.

 8 Q. And then does it ever come out -- does this -- if you

 9 look at the exemplar cable you've got up at the witness stand,

10 it would appear that you could slide the guide tube out of the

11 casing cap.  In operation, does that occur?

12 A. It does not.

13 Q. Why not?

14 A. Because of the way it's affixed to the pulley.  The

15 stroke, if you will, of the guide tube is actually limited.

16 The initial placement is somewhere in this vicinity.  And then

17 as the vehicle is driven either by your foot or by the cruise

18 control, the guide tube simply slides in, but it never comes

19 out back past this point. (Indicating)

20 Q. Okay.  And did you review some drawings of this and do

21 some measurements, actual measurements of this system?

22 A. I did.

23 Q. And did you put together an illustration to sort of show

24 the overlap here?

25 A. I did.
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 1 Q. Could we see the illustration of the overlap?  

 2 So how much overlap is there when it's in idle? 

 3 A. 9.5 millimeters.

 4 Q. All right.  And a millimeter is how big?

 5 A. A millimeter is -- well, there's 25.4 millimeters in an

 6 inch.

 7 Q. So this is a little less than half an inch?

 8 A. A little bit less than half an inch, correct.

 9 Q. Okay.  And can you sort of take the jury through this

10 guide tube/casing cap overlap that you're talking about here?

11 A. I can.  So this is -- as we mentioned, this is the

12 position that these two components are in when the car is

13 basically sitting idle, whether it be your foot is off the

14 accelerator pedal, whether your car is just staying stationary

15 somewhere.  But when the car is not moving, this is the --

16 what I'll call the home of the idle location of both the

17 casing cap and the guide tube.

18 And as we've discussed, there is a minimum of about a 

19 half-inch overlap, just less than a half-inch overlap between 

20 the two components. 

21 Q. What happens when you start to open the throttle?  Does

22 that move?

23 A. It does.

24 Q. And how much -- for example, the testimony is, I believe,

25 that Mr. Nease was doing 50 miles an hour at the time of the
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 1 crash.

 2 A. That's correct.

 3 Q. Do we have a slide that shows how much movement you get

 4 to 50 here --

 5 A. We do.

 6 Q. -- Mr. Doyle?  There we go.

 7 All right.  Explain how you calculated that or determined 

 8 this. 

 9 A. That was determined based on some testing that

10 Mr. Stopschinski had done.

11 Q. And I think we'll hear from him on Monday, but he

12 actually set the vehicle at 50 miles an hour on a flat road

13 and measured how much travel there was?

14 A. That's correct.

15 Q. And what did -- based on those findings, do you rely on

16 those for your work in this case?

17 A. Yes, I do.  In this case, yes.

18 Q. And how much does this move to go from idle to 50 miles

19 an hour?  

20 A. It's just over 2 millimeters of stroke.

21 Q. Okay.  So if you're on a flat road, you don't have to

22 open the throttle very much to maintain speed?

23 A. When you're maintaining 50 miles per hour, you do not.

24 Q. So I would -- one would only have to move this about

25 2 millimeters to go 50 miles an hour.
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 1 A. Two millimeters, which is roughly the equivalent of the

 2 thickness of a U. S. half dollar.

 3 Q. Okay.  And as you drive down the road, does the guide

 4 tube move every time you move the pedal?

 5 A. It does.  As you're driving down the road and trying to

 6 maintain speed manually with your foot, there's always some

 7 small oscillations that are taking place.  So that guide tube,

 8 the gray piece, is constantly in small motion back and forth.

 9 Q. Now, Dr. MacLean, so what do you -- what's the -- the

10 significance of this system, then, you talked about it being

11 an overlap, and Mr. Sero was very critical of the size of this

12 gap between the guide tube and the casing cap.

13 Do you recall that? 

14 A. I do.

15 Q. And how much of a gap is there between those components?

16 A. When the two components are perfectly concentric with one

17 another, there is an annular gap, an open space, if you will,

18 between the two parts.  And that annular gap, when they're

19 oriented just like that, is .35 millimeters.

20 Q. Okay.  And do you have a scale diagram looking down the

21 tube of that?

22 A. I do.

23 Q. Could we see that, Mr. Doyle?

24 Now, you know now on the lower right-hand corner, this 

25 drawing is to scale, because what -- those look pretty thick 

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 100 of 204 PageID #: 6763

JA2432

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 105 of 602



MacLean - Direct

101

 1 to me.  Is that actually the thickness of those components? 

 2 A. It is.  It's the relative thickness of those components,

 3 correct.  That drawing is to scale.

 4 Q. Okay.  So your casing cap is the black part, and then the

 5 gray part is the guide tube, and you've got it color-coded

 6 there?

 7 A. I do.

 8 Q. Now, the other question I have about this -- and you're

 9 the plastics guy, Dr. MacLean -- is there anything about this

10 plastic that allows them to slide back and forth?

11 A. There is.

12 Q. And tell me about that.

13 A. Yeah.  So the choice of material here was a very smart

14 choice in the sense that they've chosen nylon materials for

15 the application.  Nylon materials are very what we call

16 lubricious.  They have a natural lubricity to them.

17 Q. Lubricity?

18 A. Lubricity, correct.

19 Q. Okay.

20 A. And that simply means that when you put them in your

21 fingers, they actually feel slippery and they have a very,

22 very low coefficient of friction.  And that is one of the many

23 attributes that's present here because these parts are in

24 constant motion with one another and you want them to readily

25 slide past one another without any friction.
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 1 Q. And with one of the issues, at least in the size, the

 2 size of the components, the size of the gap, the lubricity of

 3 the components, would you be concerned about that for

 4 maintaining the operation of this system over a many-year

 5 period?

 6 A. Could you repeat that?

 7 Q. I sure would.  That was a very poor question.

 8 Do you look at -- do you have to take into account how 

 9 long the truck is going to be on the road in deciding the 

10 design of all of this system, the type of plastic used, the 

11 size of the gap, and so forth? 

12 A. Yes.

13 Q. And, you know, we'll get to it I think eventually, but is

14 one way that Ford -- you've seen Ford do this is through life

15 cycle testing and what would be a life cycle test.

16 A. Correct.

17 Q. And a life cycle test would involve what?

18 A. Oh, so a life cycle test is when Ford would take this

19 component, simulate the end-use environment, and do repeated

20 cyclic testing on this particular cable to make sure that it

21 had the durability and reliability that you would want for the

22 vehicle.

23 Q. And in your background in plastics, would they be

24 consulting with the suppliers of this type of resin or this

25 type of plastic to ensure they got a plastic that was slick
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 1 and a plastic that was long-wearing and impervious to the heat

 2 and cold that an automobile might experience?

 3 A. Yeah, most likely they would, with the exception that

 4 nylon has been used so often and frequently under the hood,

 5 that there may be folks within Ford that would have that

 6 knowledge and have that expertise as well.  But generally

 7 speaking, they would often reach out to the resin supplier as

 8 well to get some of that guidance.

 9 Q. All right.  Do you think we -- and I'm sure the jury

10 would probably agree with this.  I think we've probably

11 covered how this system works and what it's made of.

12 A. Yeah.

13 Q. All right.  Let's get to the nuts and bolts of your

14 examination.

15 Did you go and do some examination of Mr. Nease's cable 

16 to try to determine how much dust was there and where it was, 

17 how thick it was, what it was made of? 

18 A. I did.

19 Q. How did you go about doing that?

20 A. Well, we started with an inspection.  So we had acquired

21 or taken possession of the incident -- the subject cable.

22 Q. I believe Mr. Javins brought it up to Philadelphia.

23 A. He did.  It was in plaintiffs' position.  He brought it

24 to the laboratory, and we examined it thoroughly there.

25 Q. And Exponent has a laboratory in Philadelphia.
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 1 A. We do.

 2 Q. And did we all have to put on like moon suits to walk

 3 around your laboratory there?

 4 A. In one of the laboratories, yes, we did.

 5 Q. Okay.  So we're all dressed in those disposable outfits,

 6 look like the Ebola doctors there.  And after that, did we

 7 then go to a scanning electron microscopy lab?

 8 A. We did.

 9 Q. And where was that located?

10 A. That was just a few blocks over at the University of

11 Pennsylvania.

12 Q. Okay.  And what did your examination there consist of?

13 A. We did a couple of things there.  We looked at the guide

14 tube and the casing cap under high magnification.  That's what

15 the scanning electron microscope allows you to do.  You're

16 basically painting an image with electrons, and it allows you

17 to get high, high resolution and higher magnification.

18 And then we -- that instrument also allows you to 

19 characterize any unknown material that you'd like to know more 

20 about its composition. 

21 Q. All right.  Well, you know, this seems like overkill,

22 Doctor.  I mean, couldn't you just look at it and tell it was

23 dust on the cable?

24 A. No.  No, not really.  You need to go in and take a look

25 at these things in detail.  You need to identify the
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 1 composition of this foreign substance and study it and just

 2 understand it.

 3 Q. All right.  Have you got some photographs of the cable,

 4 of the guide tube that you made when you examined it there in

 5 Philadelphia?

 6 A. I do.

 7 Q. Could we see the first photograph?  

 8 All right.  You're going to have to tell us what this 

 9 shows. 

10 A. So let's start in the top left-hand image.  This is one

11 of the scanning electron microscope images that we talked

12 about earlier.  Forget about the red box for one minute.

13 We'll just focus on the picture itself.  And what this is,

14 this is a high-magnification image, and I think you can see

15 down below this is at 100X.  You can see it in the legend down

16 below on the image, and we've got a scale bar that tells you a

17 scale distance.

18 Q. Now, we're looking at this gray piece.

19 A. We are.

20 Q. This is the exemplar there.  You can show what you're

21 looking at there.

22 A. So we are looking at what I refer to as the tip of the

23 guide tube.  So if you can imagine this small region above my

24 thumb is actually what you see in that picture, and two things

25 that you'll notice right away in the picture is that you can
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 1 see the fundamental surface or the underlying surface of the

 2 guide tube.  And then on top of that, you can actually see

 3 small patchy regions of foreign particulates.

 4 Q. Okay.  And maybe we could see the enlargement of that

 5 certain area.  Is that bottom picture what we're seeing in the

 6 red box at the top?

 7 A. It is.  We zoomed in and we've moved down to the bottom

 8 left-hand image, correct.

 9 Q. All right.  And what's this being magnified at?

10 A. This is being magnified 1,000 times the original size.

11 Q. Okay.  And so what can you tell from this?

12 A. What I can tell is that there is a particulate matter

13 that has landed or found its way on top of the external

14 surface of the guide tube, and the most important thing here

15 is that we can actually survey the whole area and we can

16 identify the thickness of that foreign particulate matter.

17 Q. All right.  And how thick is it?

18 A. This was the thickest region that we could find on Mr.

19 Nease's guide tube, and it was approximately 50 microns in

20 thickness.

21 Q. All right.  What's a micron?  

22 A. A micron -- so there are 1,000 microns in a meter.

23 Q. A meter?

24 A. In a meter.

25 Q. Okay.  
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 1 A. Okay.

 2 Q. Or a millimeter?

 3 A. So let's do it one at a time.

 4 Q. All right.

 5 A. So 1 micron is one times ten minus six meters.  Thank you

 6 for the correction.

 7 Q. Okay.

 8 A. Okay.  So if you take a --

 9 Q. One-millionth of a meter?

10 A. That's correct.  It's one-millionth of a meter; very,

11 very small, very, very tiny.  And I think the best thing to do

12 is to put that thickness -- that very, very tiny thickness

13 into perspective, is that we can actually view it in

14 comparison to normal everyday items that we're much more

15 familiar with.

16 So if we move to the top right-hand corner, we have 

17 actually taken the piece of paper, a piece of copier paper.  

18 We've done similar imaging to it.  And you'll notice that the 

19 thickness of the paper is somewhere on the order of 60 or so 

20 microns if you look at the scale bar that's also 

21 accompanying -- it's in white, so it's difficult to see.  I'll 

22 circle it, and then I'll erase it.   

23 That scale bar represents about 50 microns in length.  

24 And so this is just a bit larger than that.  So the piece of 

25 paper winds up being 10 to 15 microns thicker than the 
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 1 residual particulate matter that we saw in the guide tube. 

 2 Q. And do you have another comparison there?

 3 A. We do.  So we've also imaged it against a typical human

 4 hair, and the human hair is roughly about 60 to 70 microns in

 5 thickness.  And I'll circle that scale.

 6 Again, the scale actually says 50 microns, but you'll 

 7 notice that the actual thickness of the human hair is a little 

 8 bigger. 

 9 Q. Okay.  So the -- whatever is on the guide tube on the

10 gray piece, did you find any that was any thicker than the

11 spot you've identified right there?

12 A. We did not.

13 Q. Okay.  So it's thinner than a human hair on the guide

14 tube.

15 A. Right.  And we've used these yellow and white reference

16 bars to make that comparison.  You'll notice that the white

17 reference bar that we put here and the yellow reference bar

18 that we've placed here, which represent the thickness, the

19 respective thicknesses of the paper and the hair, you can see

20 that they're actually larger than the thickness of the

21 particulate matter.  (Indicating)

22 Q. Now, did you make some other measurements of the

23 particulate or particles that you found on the guide tube?

24 A. I did.

25 Q. And could you tell us -- go to the next slide.
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 1 All right.  Now what are we looking at? 

 2 A. So -- excuse me -- now we're actually looking at the

 3 inside, the first region, if you will, of the inside of the

 4 casing cap.  So now we've moved from the black part -- excuse

 5 me.  We've moved from the gray part and we're now examining

 6 the black part, and we're just looking at the -- I'll call it

 7 the mouth opening of the casing cap.  It's a little bit

 8 difficult to see because we're in so tight here.  We're

 9 magnified 170X here.  But if you can adjust your eyes, you'll

10 notice that we're looking just inward towards the mouth of the

11 casing cap.

12 Q. You're kind of looking at it at an angle into the casing?

13 A. Yeah, we're on a bit of an angle here.  Correct.

14 Q. And, again, you see those little particulate -- is that

15 what you would describe as particulate on the cap surface?

16 A. Yes.  Correct.  I'll circle a few just for completeness.

17 Q. And we have some close-ups of the particle size and the

18 cap.

19 A. We do.  We're actually back at the guide tube, but it's

20 the same discussion.  We've actually attempted to and we're

21 successfully characterizing the actual individual particles.

22 What we showed a few minutes ago was kind of the

23 conglomeration of some particles that have come together.  Now

24 we're trying to actually characterize the size of the

25 individual particles.
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 1 Q. All right.  So that thing we saw at first, that particle

 2 we saw at first is actually a whole bunch of small particles?

 3 A. That's right.

 4 Q. Okay.  It's not like one big glob there.  Is that what

 5 you're telling me?

 6 A. That's correct.

 7 Q. And how did you determine that?

 8 A. How did I determine --

 9 Q. That it's a bunch of little particles rather than one

10 large particle.

11 A. Because you can see it on the left-hand image here.

12 That's actually a -- almost a downward-looking view, top-down

13 view of one of those patchy regions.  And you can see the

14 patchy region is just a cluster of these smaller particles

15 that are in the same general vicinity.

16 Q. Are they all stuck together like cement, or are they all

17 like dust particles?

18 A. They're all like dust particles, correct.

19 Q. So they're not going to be one big wedge.  They're going

20 to be lots of little pieces.

21 A. Yeah.  Correct.

22 Q. Okay.  So did you then try to figure out, even though Mr.

23 Sero said he already knew what this was, as to just what was

24 making up these particles?  Did you do some sort of

25 compositional analysis?
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 1 A. We did.  We did.  We did compositional analysis on the

 2 individual particles, correct.

 3 Q. All right.  How did you go about doing that?

 4 A. It's -- actually it's in the same instrument that we're

 5 imaging with right here, but there's an additional component

 6 of that instrument that allows you to study the elements of an

 7 unknown material.  And without boring everybody, you bombard

 8 the specimen with x-rays, and then unique x-rays come back

 9 from your unknown material with different energy levels, and

10 those energy levels correspond to certain elements on the

11 periodic table, which some of us probably dread from junior

12 high.

13 Q. All right.  Can we see the next slide?  

14 So you've picked out one particle to measure; is that 

15 right? 

16 A. We picked out several, but I'm showing one of the several

17 here, correct.

18 Q. And were they all pretty much typical of this particle?

19 A. They were, correct.

20 Q. So you aim the x-rays at this one where it says --

21 what? -- EDS spot one?

22 A. That's correct.

23 Q. And what did you get?

24 A. You get a spectrum back, and I'll show that on the next

25 page.  And why don't we just go right to the blow-up.  I think
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 1 it's just easier at that point.

 2 So the instrumentation gives us this data back.  And if 

 3 you look closely, you can see there's a number of different 

 4 peaks in this spectrum.  Each one of those peaks is unique to 

 5 an element on the periodic table.  So we can tell just by 

 6 examining these peaks that there's carbon, there's sodium, 

 7 there's aluminum, silicon, chlorine, etcetera, etcetera, iron, 

 8 that's part of the composition of this particulate matter. 

 9 Q. And I notice that the tallest peak says Si.  I'm going to

10 guess that's silicon.

11 A. That's correct.

12 Q. And based on your familiarity with a lot more chemistry

13 than I know, what would that indicate to you?

14 A. It indicates dust and fine dirt.  These are all -- these

15 inorganic elements that we've talked about, the iron, the

16 aluminum, so forth, magnesium, those are very typical in

17 naturally occurring environments like dirt and dust as well.

18 Q. Okay.  So we now know that it's dirt and dust that's on

19 the guide tube, and we know how big the particles are.  Were

20 you able to then try to scale it back to the diagram we saw

21 very early with the guide tube inside the casing cap?

22 A. Correct.  This is part of the dimensional analysis that

23 we talked about, applying what we've just learned here from

24 the laboratory to the actual subject cable.

25 Q. Could we see that, Mr. Doyle?  
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 1 All right.  So what have we got here? 

 2 A. So here we have an image that basically we saw a few

 3 minutes ago when we talked about just the general construction

 4 and design and the gap thickness, the gap that actually exists

 5 between the two.  But in this instance, I've actually overlaid

 6 on to scale, I've overlapped on the dust layer that we just

 7 determined from Mr. Nease's guide tube.

 8 Q. Okay.  So there the gap -- how big is the gap?

 9 A. The gap, as we talked about a few minutes ago, used to be

10 .35 millimeters.  As we add the layer of dust, which is .05

11 millimeters, that's the same as the 50 microns that we talked

12 about earlier.  As you add that in, you consume a small amount

13 of the gap.  And so what we've done in this image is that

14 we've adjusted that.  So the gap now becomes .3 millimeters

15 instead of its original .35.

16 Q. So if you had a continuous layer of dust.

17 A. If you had a continuous layer of dust, this would be a

18 worst-case condition.

19 Q. How much of the gap is still available?  If you have a

20 layer of dust, how much of the original gap -- if you have an

21 absolutely pristine, clean guide tube and casing cap, how much

22 of the gap is still available?

23 A. .3 millimeters.

24 Q. Okay.  And I see at the bottom it says -- what does the

25 86 percent mean?
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 1 A. Oh, I get what you're saying.  The 86 percent number

 2 references the original gap when there was no layer of dust.

 3 And 86 percent is still available when the layer of dust that

 4 we found is on the casing cap into the guide tube.

 5 Q. And did you also orient this with a guide tube with some

 6 lines to indicate how much space on one of your microscopic

 7 images?

 8 A. We did.  We tried to take the schematic one level further

 9 and apply it to the actual subject device.

10 Q. And is that what you've done here?

11 A. That's exactly what we've done here.  So this is

12 Mr. Nease's guide tube.  And what we've done is we've

13 placed -- now we've laid down yellow dashed lines which

14 actually represent the inside diameter of the casing cap.  So

15 if you can image in your mind's eye that this would be still

16 sliding in the back part, the yellow lines represent that,

17 those spatial locations where the casing cap would be.  And as

18 you can see in the image, there is ample space and gap between

19 the yellow dashed line and the outermost surface of where the

20 dust layer is.

21 Q. So, Dr. MacLean, do you have an opinion within a

22 reasonable degree of scientific and engineering certainty as

23 to whether the dust layer that you found on Mr. Nease's guide

24 tube would be sufficient to bind the cable?

25 A. I do have an opinion on that.
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 1 Q. And what is that?

 2 A. It is not sufficient to bind the cable.

 3 Q. And why not?

 4 A. Based on the visual alone, you can see that there's ample

 5 room for this guide tube to slide freely.

 6 Q. Well, now, this guide tube, to be honest, Dr. MacLean,

 7 had been taken out of Mr. Nease's truck, carried to

 8 Philadelphia, among other places, and checked in your lab and

 9 then checked at the University of Pennsylvania.  It would

10 shake off all the dust, wouldn't it?

11 A. You might have lost some dust along the way.

12 Q. Did you consider thinking about going out and seeing if

13 Mr. Nease's guide tube, the material on it, or at least the

14 thickness of the material, would be comparable to other guide

15 tubes and speed controls of similar vintage Ford Rangers?

16 A. We did.

17 Q. How did you do that?

18 A. Well, we went out and canvassed a bunch of salvage yards

19 and we tried to identify cables that would have come from

20 similar vintage vehicles, similar mileage, similar age.

21 Q. All right.  And these guide tubes haven't been taken out

22 and shipped all over the country.

23 A. They have not.

24 Q. Were you able to determine whether they'd been in a big

25 wreck at the end of their lives?
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 1 A. We have.

 2 Q. And did you use a CARFAX or something?

 3 A. We did.  We used a CARFAX history and we had gone through

 4 that to make sure that there was no accident or wreck involved

 5 in the history.

 6 Q. Okay.  And so you then sent one of your assistants out to

 7 a junkyard and collect up some guide tubes.

 8 A. That's correct.

 9 Q. All right.  Could we see those slides?  

10 Tell us what you've got here. 

11 A. So we have what I'll call three sister guide tubes taken

12 from different vehicles.  The vehicle's age, mileage, and type

13 of vehicle is listed there.  And these are all of the same

14 general construction with the same type of lost motion device.

15 So it truly is an apples-to-apples comparison.

16 Q. And didn't I tell you I wanted Ranger trucks?

17 A. You did.  The challenge is, you know, there are just not

18 many that have been retired from the fleet, and they're just

19 not readily available.  So you combine that with the fact that

20 we're trying to find vehicles that are on the order of 15

21 years old, it becomes a challenge to find them in mass

22 quantity.

23 Q. And what did you find when you looked at the guide tubes

24 of vehicles that have roughly a hundred thousand miles on them

25 and are roughly ten or twelve years old?
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 1 A. We found data that was very, very consistent with what we

 2 found with Mr. Nease's guide tube in terms of the amount of

 3 foreign particulate matter, the general substances that you

 4 can kind of see in the bottom left-hand corner, as well as the

 5 thickness layer that we saw with Mr. Nease's guide tube.

 6 Q. I think if we go to the next slide, Mr. Doyle, we just

 7 have close-ups here.  

 8 And, again, sort of like Mr. Sero's borescopes, they all 

 9 look just about alike. 

10 A. They look very, very similar.  And the most noteworthy

11 thing here is that there are, again, ample gap and space for

12 these guide tubes to slide freely.

13 Q. And to your knowledge, these guide tubes have had not a

14 big smack at the end of their careers.

15 A. To my knowledge, correct.

16 Q. All right.  So if we could -- so now you've been assuming

17 that this guide tube is perfectly centered inside the casing

18 cap.  When I look at the one on the model here, it seems to be

19 riding at about the six o'clock location in the guide tube.

20 A. It does.

21 Q. The casing cap.

22 A. Correct.

23 Q. And why is that?

24 A. Let me just explain your six o'clock jargon there for a

25 second so people understand that.  Often when we look at
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 1 ring-like structures, annular structures, we assign an analog

 2 clock to the structure.  So when Mr. Bibb references six

 3 o'clock, he just means at the bottom-most position of our

 4 annular ring, just like the face of a clock.

 5 Q. If I turn this to the jury, perhaps they can see that at

 6 idle, the guide tube rubs against the base of the casing cap.

 7 A. It can, yes.

 8 Q. And is that because of the curved motion here of that

 9 cam?  

10 A. It's exactly right.  So as you're trying to go from a

11 rotational movement of the pulley to a linear motion of the

12 guide tube, you have a small angle that the guide tube goes

13 through because of that transition from rotation to linear

14 motion.

15 Q. So did you do some analysis of the gap if you assume that

16 the guide tube is not centered?

17 A. Correct.  So we redid the analysis that we shared earlier

18 but now moving the guide tube to its six o'clock position.

19 Q. Okay.  And that's what we're seeing here?

20 A. It is.

21 Q. So what's the effect of that on the gap thickness?

22 A. So the net effect is there's really no effect.  All we've

23 done is we've kind of stolen gap from the bottom and removed

24 it, if you will, and lopped it up on top at the twelve o'clock

25 position.  So if you recall from the earlier diagram, we had
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 1 .35 inches of gap all the way around.  We've just now shifted

 2 that and weighted it to one side, and we now have .7

 3 millimeters, .35 plus .35.

 4 Q. And if we put dust on this -- Mr. Doyle? -- what does

 5 that do?

 6 A. It's a very similar story.  We have the layer of dust,

 7 the 50 microns, which is equivalent to .05 millimeters.  And,

 8 again, you'll see that there's ample clearance and gap all the

 9 way around for free movement.

10 Q. So does this change your opinion about whether this layer

11 of dust could cause this cable to bind?

12 A. It does not change my opinion.

13 Q. And why not?

14 A. For the same reasons we've talked about this.  This guide

15 tube still has plenty of clearance and gap to move as it sees

16 fit.

17 Q. What would it take to bind the cable in this position?

18 A. You would need a particulate matter or a conglomeration

19 of particulate matters that would fill the space that I'm

20 about to trace out with my finger. 

21 Q. And based on your analysis and examination of Mr. Nease's

22 guide tube, how big was the typical particulate matter or the

23 biggest particulate you could find?

24 A. The biggest particulate we found was just over

25 50 microns, which is the equivalent to the thickness of the
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 1 other layer that we've represented up here.

 2 Q. Okay.  And could see the -- might want to -- so tell us a

 3 little bit here.  This is the size of a particulate that you

 4 found?

 5 A. Correct.  And, again, this is to scale.  So I know they

 6 look very enlarged here, but this is to scale.  So the

 7 particulate on the left-hand side or the particle matter that

 8 we see in the left-hand side is representative of the size

 9 that we found on Mr. Nease's guide tube.  And on the

10 right-hand side, that actually represents to scale the size of

11 a particulate matter or particle that you'd need to actually

12 cause some sort of at least interference fit.

13 Q. Well, now, Dr. MacLean, isn't it possible that this gunk,

14 I think Mr. Zero referred to, did get knocked out in the crash

15 or fell out when it was being taken to Philadelphia before it

16 could be examined?  Did you consider that possibility?

17 A. I considered it.

18 Q. If there had been some large piece in there, would it

19 have left marks on the guide tube?

20 A. It absolutely would have.  If you were going to create

21 the wedging event that Mr. Sero has attempted to describe, you

22 would obviously need something of this size, first of all,

23 which we never have seen.  And second of all, to create that

24 wedging effect against the 7-pound force that we talked about

25 earlier, you would have some sort of divet or gouge as a
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 1 result of that.

 2 Q. Well, did you look for that?

 3 A. We did.

 4 Q. All right.  Can we go to the next slide?  

 5 How did you go about doing that? 

 6 A. We used another microscope technique.  In this case we

 7 used an optical microscope, and we have surveyed Mr. Nease's

 8 guide tube in the region of the guide tube that would have

 9 been inside the casing cap under his driving conditions.

10 Q. Okay.  And is this what we're looking at here?

11 A. It is.

12 Q. And what did you find?

13 A. Well, the first thing that we found obviously consistent

14 with everything we've talked about, you can see the layer of

15 dust, greasy dust that's actually sitting on the guide tube in

16 some patchy areas.  And then we surveyed all 360 degrees

17 around.  We're just looking at one side.  We'll go 90 degrees,

18 90 degrees in following slides.  But we're surveying the first

19 90 degrees of the surface area that would have been inside the

20 casing cap.

21 Q. And did you then compare it to a brand new guide tube?

22 A. We did.  And you do that because with injection-molded

23 parts, these are plastic parts that are molded in a mold --

24 okay? -- in a metal mold.  And you have to do this comparison

25 because some of the small marks that you see, some of which
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 1 are in a linear direction -- and I'll circle some in a minute.

 2 Some of those are actually, the ones we've been able to

 3 identify, are artifacts of the molding process.

 4 When I have to make an injection mold to make these 

 5 parts, I actually have to machine away the metal tooling with 

 6 a tool.  I have to machine away the metal to create the 

 7 negative of that part.  And that machining and grinding 

 8 process leaves behind tooling marks.  Those are just linear 

 9 scratch-like features that get transferred onto the plastic 

10 part when you mold it.   

11 And so you need to make this comparison because if you 

12 don't realize that, you can find some marks that you might 

13 think are a result of some sort of scratching or binding 

14 event, etcetera, but when you make the comparison to the 

15 unused exemplar parts, you'll notice that they're actually an 

16 artifact of the molding process. 

17 Q. Okay.  And in your review of all of Mr. Sero's work, when

18 he identified these scratches -- I think he was pointing them

19 out to the jury -- did you see anywhere that he actually

20 compared that to an unused cable?

21 A. He did not.

22 Q. Okay.  And if we go -- and we can do this fairly quickly,

23 but if you go all the way around -- go back to 2 for just a

24 second, Mr. -- do you find the same sort of tooling marks all

25 the way around this cable?
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 1 A. We do.  It's a very nice one-to-one correspondence

 2 between the incident or the subject guide tube and the

 3 exemplar guide tubes, correct.

 4 Q. So the same tools were making these guide tubes.

 5 A. Correct.  And the most important thing is we're not

 6 seeing any obvious signs or a footprint that will resemble a

 7 gouge or divet mark if there were some sort of binding event.

 8 Q. Right.  So even if that piece of gunk, as Mr. Sero would

 9 say, had been there, it would have left some sort of divet

10 like I would do if I swung my golf club and it stopped in the

11 ground.  I would see something dug out on the guide tube?

12 A. That's right.  You would see some sort of gouging,

13 correct.

14 Q. And did you see any when you compared it to an undamaged,

15 to a brand new guide tube?

16 A. We did not.

17 Q. Okay.  If we go to slide 3 and likewise to slide 4.

18 A. Correct.  I'll just point out one thing because I think

19 it's an important feature to not misinterpret, is this

20 circular one right here.

21 Q. Okay.

22 A. This is called an ejection pin knockout witness mark.

23 And so when I'm making these parts and injection molding, the

24 plastic processing technique, I have to pop the part out of

25 the tool to make room for the next part that needs to be
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 1 manufactured.  And so there are metal pins that come up and

 2 pop this part out of the mold.  And because the material is

 3 still a bit soft and molten from the manufacturing process,

 4 those pins actually create a very small circular dimple on the

 5 part.

 6 Q. So did you find those on the guide tube in Mr. Nease's

 7 vehicle?

 8 A. We did.

 9 Q. Could those be mistaken for some sort of gouge from some

10 gunk?

11 A. Not with the trained eye, no.

12 Q. Now, you've shown me the guide tube, but there's the

13 other half of the equation, and that's the casing cap.  Did

14 you look to see about whether there were any marks in the

15 casing cap that would be consistent with something binding

16 this system?

17 A. We did survey the inside of some exemplar caps, correct.

18 Q. Did you go into the casing cap on Mr. Nease's vehicle?

19 A. No.

20 Q. And why not?

21 A. Well, to do that, you would first of all have to -- you'd

22 have to destructively change the evidence, and that's

23 something I don't think anybody wanted to do.  And secondly,

24 if you're going to look inside of it, notwithstanding a

25 borescope examination, if you're going to look inside of it,
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 1 you would have to then cut it open.  And everyone's thought

 2 was that if you did cut it open, some -- you would generate

 3 some debris from that cutting operation, and that would taint

 4 the analysis.

 5 Q. Okay.  So did you look as far as you could down the

 6 casing cap?

 7 A. We did.  And that's the image that we saw a few slides

 8 back.

 9 Q. Okay.  And did you consider Mr. Sero's borescope?

10 A. To a limited extent I did, but there was no scale used.

11 It was of low quality, and I really could not discern much

12 from it.

13 Q. Well, if you had a gouge from something that was binding

14 it, would you find a gouge on both the casing cap and the

15 guide tube?

16 A. I would expect it to, yes.

17 Q. Did you find any gouge on the guide tube?

18 A. No.

19 Q. Okay.  And so you were able to take some exemplar casing

20 caps and cut those open?

21 A. We were.  That would be the black part, correct.

22 Q. The black part, this part up here.  And so what did you

23 find when you did that?  

24 We'll go to the next slide. 

25 A. Let me first explain what we did.  So we took some
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 1 exemplar casing caps and we did what we call a fillet cut; and

 2 that red line, reddish-orange line represents the plane of the

 3 cut that we made.  And we're basically just taking a pipe or a

 4 tube and cutting it in half lengthwise.

 5 Q. Okay.  And so when you cut it in half, what did you find?

 6 A. You cut it in half.  Now you have the ability to open it

 7 up and look on the inside.  And that's exactly what you see

 8 here.  You see one half that we've examined through an optical

 9 microscope.

10 Q. You've got some arrows there.  What am I supposed to see

11 there?

12 A. Oh, you're actually seeing more tooling marks and witness

13 marks.  They resemble -- they could be looked upon as scratch-

14 like features.

15 Q. Okay.  And would those appear, if you had ran a borescope

16 down there, would they appear as scratches?

17 A. They might, yes.

18 Q. Okay.  Could you identify any of those against Mr. Sero's

19 video, his borescope?

20 A. I could not.

21 Q. So if you look at these, could you see any sign of such

22 marks on the outer -- what you could see into Mr. Nease's

23 casing cap, would you see similar lines like that that you see

24 there?

25 That's a very poor question.  Let me -- I noticed when 
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 1 you looked into that, when you were able to look in just the 

 2 mouth of the casing cap, there seemed to be some striation 

 3 lines there. 

 4 A. Correct.

 5 Q. And would they relate to that, or did you consider

 6 whether just from years of use that you might scratch up the

 7 inside of the casing cap?

 8 A. Yeah.  So a couple of things.  So yes, we did.  We did do

 9 some additional work and some study just to look at what

10 normal operation would be in the absence of any dust and to

11 see if that would actually introduce any type of scratch

12 marks.  We did that work.

13 And then just getting back to this, this is exemplar 

14 casings.  So this has never been in the field, never been 

15 exposed to dust, never been used, and we have scratch-like 

16 features that are clearly present on the inside surface. 

17 Q. Okay.  All right.  Now, I want to back up.  I want you to

18 assume, though, that there was material that went all the way

19 from the guide tube to the casing cap, filled that whole

20 space --

21 A. Uh-huh.

22 Q. -- and was wedged in there.  Now, is there any kind of

23 force being applied to that that would move the guide tube or

24 prevent that from wedging it?

25 A. There is.
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 1 Q. We talked an hour ago, I hate to admit, about the spring.

 2 Is that what you're talking about?

 3 A. I am, the two interwoven torsional springs, correct.

 4 Q. And tell us a little bit -- I mean, is that spring

 5 required by federal law?  How does that work?

 6 A. Yeah.  So the system is -- the actual throttle control

 7 system is governed by federal law.  There's a federal standard

 8 called FMVSS 124, Federal Motor Vehicle Safety Standard 124,

 9 and it prescribes the actuation of that system insofar that

10 the system has to return to idle within one second of you

11 releasing your foot from the accelerator pedal.

12 Q. Now, Mr. Sero said that this system violated that

13 standard.  When you saw the system in Mr. Nease's car on May

14 the 7th, 2014, did the system comply with federal law?

15 A. It did.

16 Q. Did the throttle body close within one second of

17 releasing the accelerator pedal?

18 A. It did.

19 Q. Even after the vehicle had been in a crash?

20 A. It did.

21 Q. Now, maybe you answered this an hour ago and I've just

22 forgotten because I've got a short attention span, but why are

23 there two springs?

24 A. There's two springs because the federal law requires it.

25 You have to have redundancy in the system.  If for whatever
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 1 reason one spring doesn't work properly or doesn't have the

 2 right return force anymore, you need a second spring to make

 3 sure that the system can come back.

 4 Q. Now, the spring force was measured at 7 pounds.  Is it

 5 less when the throttle is barely open versus when it's fully 

 6 open?

 7 A. No.  It is a constant force.  It is a 7-pound force

 8 that's always trying to pull the casing cap back to the idle

 9 position.

10 Q. What do you mean by --

11 A. I'm sorry.  The guide tube back to the idle position.

12 Q. What do you mean by a 7-pound force?

13 A. Well, I think the best way to describe it is let me just

14 hold this exemplar unit up vertically, and I'll attempt to put

15 this in roughly the idle position or maybe even a 50-mile-per-

16 hour position, somewhere in this vicinity.  And so if you look

17 at it from the vertical orientation just to make it simple

18 conceptually, you can just imagine in your mind's eye that

19 there was a 7-pound dead load that is constantly trying to

20 pull this casing cap down.

21 Q. And have you done an illustration of that?

22 A. I have.

23 Q. Let me see that.  It'd be like tying a bowling ball to

24 this?

25 A. Yes.  Yes.  This is my representation of a 7-pound
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 1 bowling ball.

 2 Q. And you've got one that says 50 miles an hour and one at

 3 idle position.

 4 A. That's correct.

 5 Q. Tell me what you mean by that.

 6 A. What I've done here is I've altered the location of the

 7 guide tube to represent 50 miles per hour.  So that's that

 8 11.8 millimeters from the distance between those two green

 9 lines I just attempted to draw.

10 Q. That's the overlap area, right?

11 A. That's correct.

12 Q. Okay.

13 A. So that's 11.8 millimeters in the 50-mile-per-hour

14 orientation in comparison to the 9.5 overlap in the idle

15 position.

16 Q. So does the -- well, that's only about 2 millimeters.

17 A. That's correct.

18 Q. So would the bind, if it's going to bind at 50 miles an

19 hour, would it have to be in that 2-millimeter gap?

20 A. I'm not sure I understand the question.

21 Q. If you're going to wedge it because now you've only got

22 this guide tube up there 11 millimeters -- 

23 A. Uh-huh.

24 Q. -- if it's not -- if you've got to move it to idle,

25 you've got to move this essentially 2 millimeters.
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 1 A. Correct.

 2 Q. So if you're going to have a wedge, it's got to hold this

 3 whole system against the 7-pound load --

 4 A. Correct.

 5 Q. -- for a distance of --

 6 A. Of 2 millimeters.

 7 Q. 2 millimeters.

 8 A. That's correct.

 9 Q. 2 millimeters.

10 A. 2 millimeters, the thickness of a U. S. half dollar.

11 Q. And that's how much you've got to -- that wedge has got

12 to resist a bowling ball over a 2-millimeter span.

13 A. That's correct.

14 Q. Do you find that likely?

15 A. I do not find that likely.

16 Q. Why?

17 A. I think that the bowling ball will win every time in that

18 situation.

19 Q. But wait a minute.  Mr. Sero said you can put a chalk

20 under an 18-wheeler and keep it stationary with a chalk barely

21 larger than my coffee cup here.

22 A. Uh-huh.  Correct, he said that.

23 Q. Is that right, that he's right, though?  I see it all the

24 time.

25 A. Yeah, but that's in a whole different plane.  That's in a
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 1 totally different scenario.

 2 Q. Do you get gravity's help on that?

 3 A. You do.

 4 Q. And it's a little bit different movement too.

 5 A. Much different movement, correct.

 6 Q. All right.

 7 A. And you're asking dust particles to out-force and

 8 outweigh a 7-pound bowling ball.

 9 Q. And, again, if we look at the next slide, I think -- but

10 that's, again, how much movement we're getting.

11 A. Correct, just a little over 2 millimeters.

12 Q. And that would be how much movement from 50 miles an

13 hour?

14 A. Back to idle, correct.

15 Q. Let's assume that Mr. Nease had accelerated up to

16 50 miles an hour.  Now, he'd opened the throttle more than

17 that.  Let's say you add another 2 to 3 millimeters to it.

18 Would it still be your opinion that a wedge in that area would

19 not over-accommodate a 7-pound bowling ball?

20 A. Correct.

21 Q. And why is that?

22 A. Just because the bowling ball, that return force, is

23 significant.

24 Q. So all this has to do to be at idle is retract how far

25 now?
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 1 A. 2 millimeters.

 2 Q. Now, I mentioned earlier we've looked at used cables.

 3 We've looked at Mr. Nease's cable.  Did you consider what kind

 4 of marks can be produced just from wear of cycling of cable

 5 over time?

 6 A. I did.

 7 Q. Did you look at a brand new cable?

 8 A. I did.

 9 Q. And did you apply some dust to it like Mr. Sero would

10 suggest?

11 A. I did not.  We operated that system --

12 Q. Why not?  

13 A. We wanted to understand if the lack of any dust could

14 also create some of these scratch marks which Mr. Sero

15 believes is an indication of gouging or wedging.

16 Q. So you wanted to see just if the relative motion of the

17 parts would cause scratching?

18 A. Correct, because we know at the six o'clock position,

19 like we've talked about, there's some natural rubbing back and

20 forth between the guide tube and the casing cap.

21 Q. Well, did you sit down and rub these two pieces back and

22 forth for a while?

23 A. No.  We created a test rig that would allow us to do that

24 automatically over several thousands of cycles.

25 Q. Could we see that now?  And is this the test rig you set
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 1 up?

 2 A. It is.

 3 Q. And tell us -- just walk us through what that shows.

 4 A. Sure.  I can keep it simple.  It's almost identical to

 5 what we have here in the mock-up, but in the bottom right-hand

 6 corner, instead of having an accelerator pedal, we automated

 7 that on/off or pressing down, releasing, pressing down,

 8 releasing by putting a little motor in place to do that

 9 automatically.  

10 That's what's called the accelerator pulley in this 

11 configuration.  But the rest of the assembly is virtually 

12 identical, and we're just taking the guide tube and we're 

13 going in and out as one cycle, halfway in and halfway out. 

14 Q. And how many cycles did they run?

15 A. Again, we used all exemplar brand new parts here, and we

16 ran them for a hundred thousand cycles, and then we did a

17 bunch of microscopic work and then we ran it for five hundred

18 thousand cycles total.

19 Q. Did you then examine the same pieces?

20 A. We did.

21 Q. And could we see the next slide?  

22 So tell us what this shows us. 

23 A. On the top left-hand image, this is an optical microscope

24 image of the exemplar guide tube before we actually cycled it

25 at all.
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 1 Q. This is the gray tube.

 2 A. This is the gray tube, correct.

 3 Q. Brand new?

 4 A. Brand new.  And you can see again here those wispy tool

 5 marks that actually come out.  You can just see them moving

 6 left to right for the most part in the image.  And there's

 7 some molded dimples and whatnot from the molding process.  

 8 And then if we move to the hundred thousand cycles, 

 9 you'll actually start to notice that we're buffing and 

10 polishing the material a little bit.  And in doing so, we're 

11 actually teasing out those scratch marks.  They're becoming a 

12 bit more prominent as we go ahead and do this rubbing back and 

13 forth.   

14 And then as we move to five hundred thousand cycles, you 

15 can actually see they even become a bit more prominent as a 

16 result of that abrasion and polishing. 

17 Q. Sort of if I buffed up a piece of wood or whatever.

18 A. Correct.

19 Q. Okay.  So after 500,000 cycles, what were you able to

20 conclude from this cycle testing?

21 A. That once again there are scratch-like marks that get

22 created without even having dust available in the system.

23 Q. Well, that's nice that you looked at the guide tube.  Did

24 you look in the casing cap?

25 A. We did.
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 1 Q. And do we have a slide or slides about that?

 2 A. We do.  And similar to what we did earlier where we

 3 filleted open the casing cap, we did the same thing here.  And

 4 we look inside of the inside diameter, and we actually are

 5 focused in on the green area and blue area that's outlined in

 6 those boxes.

 7 Q. Can we go to the next slide?  

 8 And are these the two areas you've boxed out there when 

 9 we get to the next slide?  Mr. Doyle? 

10 A. Correct.

11 Q. And what do you see there?

12 A. You see a number of different scratch-like features that

13 have developed.

14 Q. Could we maybe blow those up and let Dr. MacLean point

15 those out?

16 A. (Indicating)

17 Q. There we are.

18 A. They're pointed out for me, some of them, so we short-

19 circuited that a little bit.

20 Q. But were those the scratch-like features that you found

21 inside the -- and this is just without any dust applied.

22 A. That's correct.

23 Q. Just from the vehicle being cycled -- or the guide tube

24 and casing cap being cycled.

25 A. That's correct.
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 1 Q. And, again, could these be mistaken as being evidence of

 2 a gouge or a dimple or a divet?

 3 A. I think they could be mistaken as scratch-like features

 4 from just somebody else's untrained eye, but they certainly

 5 don't represent a gouge, if you will, because there was no

 6 dust involved in this whatsoever.

 7 Q. So how do these techni-cycle testing that you did -- does

 8 that form a basis of your opinions in this case?

 9 A. It does.

10 Q. And how?

11 A. The fact that under typical operating conditions, even in

12 the absence of dust, we can get scratch-like features on both

13 the casing cap and on the guide tube.

14 Q. Okay.  We're getting close to the end here, I think --

15 A. Okay.

16 Q. -- of our exam.  But the next step -- one other thing you

17 looked at after you did your cycle testing, did you go back

18 and review to see if Ford had done cycle testing on these

19 components?

20 A. Yes, I did.

21 Q. And did you -- what did you find when you reviewed that?

22 A. I found that they have put together a very comprehensive

23 battery of tests that really exercised the durability and

24 reliability of the system.

25 Q. Okay.  Mr. Doyle, could we see the next slide?  
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 1 Is this sort of a matrix of those tests? 

 2 A. It is.  So this is a matrix taken from their engineering

 3 specification documents.  So this is the formal documents that

 4 prescribes the battery of tests that we just talked about.

 5 Q. And it says ES.  Does that stand for engineering

 6 specification?

 7 A. Yes, it does.

 8 Q. And it talks about acceptance.  In the world of

 9 manufacturing, you're familiar -- are you familiar with

10 acceptance -- 

11 A. I am.

12 Q. -- parameters?

13 A. I am.

14 Q. What does that mean?

15 A. It's essentially the pass/fail criteria for all of these

16 tests.  Each one of these tests need to be run, and all of

17 them have acceptance criteria, meaning that the cable has done

18 what it's supposed to do and pass these tests.

19 Q. And that specification number down there, especially the

20 9A825, does that correspond to the part number for the

21 accelerator cable --

22 A. Yes, it does.

23 Q. -- the cruise control?

24 A. The cruise control, correct.

25 Q. And, in fact, Mr. Doyle we're not going to go through all
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 1 of those.  

 2 But did you pick out something that you felt particularly 

 3 salient or important to this case? 

 4 A. I did.

 5 Q. And you've highlighted those.  And that's just an eye

 6 chart to try to read.  You've got that summarized better?

 7 A. I do.

 8 Q. Can we see that slide?  

 9 So what kind of tests were done? 

10 A. Well, they run a life cycle test, which was outlined in

11 the summary here, which consists of the speed control cable

12 being exercised a hundred thousand different times.  And then

13 in addition to that, they'll introduce something called an SAE

14 grade one Arizona dust into that test.

15 Q. What is the SAE?

16 A. Society of Automotive Engineers.

17 Q. And, like, they make their dust?

18 A. No, they don't make their own dust, but they specify the

19 type of dust that would be used for automotive type

20 applications.

21 Q. And is the Society of Automotive Engineers a recognized

22 organization?

23 A. Absolutely, in the automotive industry for sure.

24 Q. And so we've got a dust test and they run it at different

25 temperatures and then they cycle it for hundreds of thousands
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 1 of cycles.

 2 A. That's correct.

 3 Q. Do they run a salt mist test?

 4 A. They do.

 5 Q. Do they expose it to chemicals that are found under the

 6 hood?

 7 A. Yes, they do.

 8 Q. And it looks like these are the typical under-the-hood

 9 chemicals.  And I couldn't remember yesterday when I was

10 asking Mr. Sero, but is it 239 degrees?

11 A. Correct.

12 Q. Why run it so high?

13 A. To be conservative.  You know, we know that underneath

14 the hood, it can get warm.  Obviously the engine is there,

15 combustion process, etcetera, exit manifold, etcetera.  It

16 gets very warm.  So you run these things at elevated

17 temperatures to not only simulate the engine compartment

18 conditions but also the safety factors as well.

19 Q. And last, do they do whole vehicle durability testing?

20 A. In addition, correct.

21 Q. Now, let's focus back on the dust test if we could for

22 just a second.

23 Let's see the next slide. 

24 Does this sort of summarize how this test would be run? 

25 A. It does.
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 1 Q. And could you explain that to the jury?

 2 A. I can.  So what we see on the left-hand side is a graph

 3 that outlines the testing conditions that have been run

 4 against the cruise control cable.  And I'll just point out

 5 that we're only showing the first 25,000 cycles.  This actual

 6 graph and testing gets repeated three more times for a total

 7 of a hundred thousand cycles.

 8 Within each 25,000 cycles, if you follow the blue line, 

 9 it tells you the conditions at which you run the test.  So, 

10 for example, at time zero when you first start the test, you 

11 introduce the dust right into the area that I've circled with 

12 the red oval on the right-hand side.  So you infiltrate the 

13 system with the dust, and then you run it for 10,000 cycles at 

14 just over 250, 260 degrees Fahrenheit, at which point when you 

15 get done with those cycles, you then cool the system down to 

16 approximately 125 degrees Fahrenheit, and then you introduce 

17 moisture, you introduce 85 percent relative humidity. 

18 Q. Are you sure that's not 149 degrees Fahrenheit?

19 A. I am now, now that I've rechecked it.  Thank you.

20 So now we've introduced the humidity.  We've run it for 

21 approximately another 12,000 cycles in a very damp, moist, hot 

22 environment, and then we come down and we do a quench-cool to 

23 minus 40 degrees Fahrenheit and finish it off with 25,000 

24 cycles. 

25 Q. So by introducing the humidity, if you're going to have
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 1 dust there, would that tend to make the dust clump?

 2 A. It would.  It's just like adding water to dirt.

 3 Q. And this system has to continue to cycle this whole time

 4 without having any kind of wedging effect.

 5 A. Correct.  When it gets done with these hundred thousand

 6 cycles, you then need to pass the efficiency portion of the

 7 test, which essentially means it still complies with FMVSS

 8 124.

 9 Q. So in other words, even before this product is put into

10 production and sold to the first owner of this 2001 Ranger 11

11 years ago before Mr. Nease, did this system have to pass a

12 test that was designed to try to gunk up the speed control

13 cable?

14 A. It did.

15 Q. All right.  The last thing -- and this is brief, but you

16 were asked in your deposition about failure mode effects

17 analyses.  And did you review failure mode effects analyses

18 for this system?

19 A. I did.

20 Q. And you heard Mr. Sero talk about it.  He refers to it as

21 a number 10 hazard for some time.  What is a -- where does

22 this 10 come from?  What is a failure mode effects analysis?

23 And before you answer that, are you familiar with failure mode

24 effects analysis?

25 A. Yes, I am.
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 1 Q. Have you ever written one?

 2 A. I've written one, and I've participated in dozens.

 3 Q. Does General Electric use them?

 4 A. General Electric probably uses more than I would have

 5 liked to have been a part of it uses it so often, correct.

 6 Q. So what is a failure mode effects analysis?  Is it a

 7 report?  I heard it described as a report by counsel.  I've

 8 heard it referred to as a study.  Just what is an FMEA?

 9 A. I call it an engineering tool.  That's basically my words

10 for it.  And it's actually a proactive process.  If you

11 developed a brand new widget, a brand new car, a brand new

12 cable, a brand new whatever, you get -- once you've done the

13 development of that product and before you commercialize it,

14 you get together as a team.  You bring in design engineers,

15 analysis engineers, manufacturing engineers, people from all

16 different disciplines, and you proactively try to determine

17 what are all of the possible failure modes for that particular

18 new design.  

19 And so you try to come up with a very comprehensive and 

20 exhaustive list of failure modes.  And what you do is you sit 

21 down and say, okay, if that failure mode is possible, how do I 

22 manage that failure mode going forward, how do I understand 

23 how likely it is to occur, and what does my system do to 

24 possibly detect it and prevent it from happening. 

25 Q. Could we see -- now, this I think comes from the 1997
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 1 failure mode effects analysis for the speed control cable.  Is

 2 this the whole FMEA?

 3 A. No.  This is just one page of many.

 4 Q. All right.  And you've seen the '97 FMEA.  And I think it

 5 may actually be in evidence in this case, but it's a hundred

 6 pages long.

 7 A. A hundred and forty if my memory serves correct.

 8 Q. And, again, nobody in this room can read what's on the

 9 board right now.

10 Can you enlarge that section?   

11 And, again, we may not be able to read it very well here, 

12 but can you kind of tell us what these columns talk about? 

13 A. Sure.  They take you through the process.  The earlier

14 columns on the left-hand side talk about the general component

15 that you'd like to focus in on.  And then the next column over

16 describes the possible failure modes for that particular

17 device.

18 And, again, it's very, very exhaustive.  You look at -- 

19 you think about every single possible potential failure mode, 

20 and then you try to identify what the effects and the root 

21 causes would be of that particular failure mode. 

22 Q. So the first column where it says something like

23 disengages the speed control upon driver command, that's what

24 you want to have happen, correct?

25 A. That's correct.
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 1 Q. And then the second column is, it doesn't disengage.

 2 A. Right.  That would be the failure mode.  Correct.

 3 Q. And that would be bad.

 4 A. Sure, absolutely.

 5 Q. If your throttle doesn't close or you can't disengage the

 6 speed control when you want to, what kind of severity is that

 7 sort of potential failure?

 8 A. In terms of --

 9 Q. Like you do on a failure mode effects analysis.  Would

10 you consider a stuck throttle to be a 10?

11 A. Absolutely.

12 Q. If you -- if we had a different design -- let's say we

13 used Mr. Sero's nipple design, what would -- and used that

14 instead of the design that's on this vehicle, what would the

15 stuck throttle severity level be?

16 A. It would still be a 10.

17 Q. If you used the accordion device rather than the design

18 we have here, what would the severity of that failure mode be?

19 A. It would still be a 10.

20 Q. If you changed it and you put an electronic throttle on

21 it rather than this mechanical throttle and you had a stuck

22 throttle, what would the severity be?

23 A. It would still be a 10.

24 Q. So is it -- does it relate to the fact you could have a

25 stuck throttle under any set of circumstances as opposed to
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 1 the design of the system?

 2 A. It does not.

 3 Q. So then you've got the 10.  Does that end the inquiry?

 4 A. No, it doesn't.  It just -- that just defines how severe

 5 that potential failure mode could be.  And to your point, any

 6 vehicle that has a throttle in it, a throttle makes the car

 7 go.  Any vehicle that might suffer, under whatever conditions,

 8 a stuck throttle condition is going to have a severity of 10.

 9 You just can't work around that.  That's the nature of that

10 component in the system.

11 Q. Can't you design it out?

12 A. You cannot.  The only way we could design it out is if

13 you don't have a throttle in your vehicle anymore.

14 Q. Well, get an electric car.

15 A. Still have a throttle in your electric car.

16 Q. All right.  So there are two other columns that will need

17 to be looked at.  You mentioned there's occurrence.  

18 A. Correct.

19 Q. What does that mean?

20 A. Occurrence means how likely is that potential failure

21 mode to truly occur.  The one example I like to use would be

22 lightning striking in this room.  The occurrence of that type

23 of event would be very, very low.  It would have an occurrence

24 of, like, 1.  And if it's something that's going to happen

25 very often or very frequently, you'd have an occurrence level
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 1 7, 8, 9, or 10.  There's a gradient in between.

 2 Q. I forgot to ask you that.  I mean, there is a scale here

 3 for each of these levels, right?  

 4 A. That's correct.

 5 Q. And it's kind of like playing golf.  You want to have it

 6 as low as possible.

 7 A. Yes.  Correct.

 8 Q. And 10 is the most dangerous or the most occurring or

 9 whatever --

10 A. Most likely.

11 Q. Most likely.

12 A. Yeah.  And then least likely --

13 Q. 1 is least likely.

14 A. Correct.

15 Q. So a lightning strike can be a 1.

16 A. Yes.

17 Q. The severity of lightning if it did strike would be --

18 A. 10.

19 Q. Okay.  And then there's a third column.  What's it

20 called?

21 A. The third column is called detection.

22 Q. What does that mean?

23 A. It basically means can the system recognize that that

24 potential failure mode might happen, does it have some sort of

25 warning or detection availability to it, if you will.  So the
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 1 lower the detection limit, the more obvious it is that that

 2 failure mode would be detected before something catastrophic

 3 would happen.

 4 Q. And, in fact, in the way Ford does them -- and they have

 5 a column there for detection -- I forgot what they call it,

 6 but they have techniques to make sure that it would be

 7 detected before there would be a failure.

 8 A. Correct.

 9 Q. And I think we can see those, and they've got various

10 specifications.  You've got tests identified just like the

11 dust test.

12 A. They do.  As a matter of fact, that's where this document

13 marries up well to the product validation testing that we just

14 talked about.  Some of the detection is the testing.  The

15 output of this FMEA is the testing that actually Ford employs

16 to make sure that these risks are managed properly.

17 Q. Okay.  And then you take the severity -- do you take the

18 severity and multiply it by the occurrence and multiply that

19 by the detection?

20 A. Correct.

21 Q. And so the highest could be a thousand, the lowest --

22 A. That's right, 10 times 10 times 10.  The highest ranking

23 risk priority number, RPN, would be a thousand.

24 Q. All right.  And what does that -- you talk about a risk

25 priority number.  Is that like -- is there a threshold of
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 1 safety or something?

 2 A. No.  It just allows you as an engineering staff to then

 3 prioritize the failure modes that are most important to be

 4 dealt with first and foremost.

 5 Q. So the ones that have either -- if you have a high

 6 severity and a low occurrence and a low detection, that you

 7 detect them well, they don't happen very often, even though

 8 they're very severe, that may receive a lower priority than

 9 something that may not happen that -- that may happen more

10 often but be less dangerous and be harder to determine, right?

11 A. Correct.

12 Q. So that you identify which risk you need to deal with.

13 A. That's correct.

14 Q. So it's a tool like that, as opposed to some sort of a

15 design.

16 A. Correct.  It's a forward-looking tool for a new process

17 or a new product.

18 Q. Now, Dr. MacLean, I appreciate your time.  We've been

19 going on for almost two hours.

20 Have the opinions that you have given this jury today 

21 been within a reasonable degree of engineering certainty? 

22 A. Yes, they have.

23 Q. And within a reasonable degree of scientific certainty?

24 A. Yes, they have.

25 Q. And do you have an opinion, Dr. MacLean, as to whether on
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 1 November the 20th, 2012, something bound Mr. Nease's speed

 2 control cable so as to cause his wreck out on Route 60?

 3 A. I do have an opinion.

 4 Q. And what is that opinion?

 5 A. That there was no binding or stuck condition that

 6 occurred as a result of this dust layer that we talked about

 7 that would have caused the vehicle to suffer a stuck throttle

 8 condition.

 9 Q. And is that based on your exam of Mr. Nease's cable?

10 A. Amongst other things that we did, correct.

11 Q. And your examination of exemplar cables?

12 A. Yes.

13 Q. And your testing of brand new cables?

14 A. Yes.

15 Q. And your review of Ford's testing protocol?

16 A. Correct.

17 Q. And your review of Ford's FMEAs?

18 A. Yes.

19 Q. Your review of all the material in this case?

20 A. Yes.

21 Q. Is it also based on your knowledge of the nylon, the

22 properties of the nylon components there?

23 A. Yes.

24 Q. And the properties of the particles that you identified?

25 A. Yes.
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 1 MR. BIBB:  Okay.  One moment, Your Honor.

 2 THE COURT:  All right.

 3 MR. BIBB:  Thank you very much, Dr. MacLean.  I have

 4 no further questions at this time.

 5 THE COURT:  All right.  Ladies and gentlemen, we'll

 6 take a ten-minute recess before cross-examination.

 7 Doctor, you may step down, but don't discuss your 

 8 testimony with anyone. 

 9 THE WITNESS:  Understood.  Thank you.

10 THE COURT:  We'll reconvene in ten minutes.

11 (Jury Out) 

12 (Recess from 2:25 p.m. to 2:38 p.m.) 

13 THE COURT:  All right.  Are we ready to resume?

14 MR. JAVINS:  We are, Your Honor.

15 THE COURT:  Dr. MacLean, if you'll come back up to

16 the stand.  Bring the jury out.

17 MR. BIBB:  Your Honor, the photographs, I'm going

18 to -- they all came from his report, but unfortunately our

19 copies aren't very good right now.  We're going to move those

20 in as an exhibit.  I want to get them cleaned up.  And it will

21 be like 19 -- his report is 19.  I'm not going to introduce

22 his report, but all those pictures came from the report.

23 We'll put it together as 19A.  I talked to Jr. Javins.  He's

24 looked at them.  I want to get them in the right order and

25 then I'll submit that on Monday.
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 1 THE COURT:  All right.

 2 (Jury In) 

 3 THE COURT:  All right.  Are we ready to resume?

 4 MR. JAVINS:  We are, Your Honor.

 5 THE COURT:  Cross-examination?

 6 MR. JAVINS:  Thank you.

 7 CROSS EXAMINATION 

 8 BY MR. JAVINS: 

 9 Q. Good afternoon.

10 A. Good afternoon.

11 Q. Your testimony was interesting.  I have a few follow-up

12 questions, though.

13 A. Okay.

14 Q. So let's start with the speed control cable.

15 A. Okay.

16 Q. Have you ever participated in the design of a speed

17 control cable?

18 A. I have not.

19 Q. Did you make any endeavor to confer with the people who

20 designed this speed control cable?

21 A. I did not confer with them directly.

22 Q. You were hired by -- I know it was Mr. Cooke, but

23 essentially by Ford.  Is that accurate?

24 A. Yes, they're who I represent.  Correct.

25 Q. And Ford makes certain materials available for you for
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 1 your evaluation, correct?

 2 A. Yes.

 3 Q. Okay.  So, for example, Ford made some exemplar cars

 4 available, correct?

 5 A. I did not use an exemplar car.

 6 Q. I'm sorry.  You got cables, though.  I thought you got a

 7 cable from a Mountaineer or some such.

 8 A. I did buy some service parts, some new service parts

 9 directly from a Ford dealership.

10 Q. Okay.  But what I'm -- okay.  So in your work here, did

11 you make any request of Ford to make available the people who

12 designed this cable?  (Indicating)

13 A. I did not make that request.

14 Q. Do you have any idea as you sit here right now who

15 designed this cable?

16 A. I remember reading his deposition, but his name does not

17 come to my mind.

18 Q. Okay.  So you read a deposition, but --

19 A. I believe I did.  I believe I read a deposition of a

20 speed control release engineer, speed control cable release

21 engineer.  

22 Q. For this cable?

23 A. I believe so.

24 Q. Okay.  Did you make any endeavor to talk to him about his

25 design ideas or any of the reasons for the materials used,
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 1 things like that?

 2 A. None that I recall.

 3 Q. Okay.  You were asked about the FMEA process a few

 4 moments ago, correct?

 5 A. I was.

 6 Q. And so a severity of 10 is the highest severity, correct?

 7 A. It is.

 8 Q. Okay.  And then you take the occurrence, right?

 9 A. Correct.

10 Q. And an occurrence of 3, for example, what does that mean?

11 A. It's on the low end of the occurrence scale, 1 being the

12 least likely to occur and 10 being the most.

13 Q. Can you quantify an occurrence rating of 3?

14 A. Off the top of my head, no, but I believe the FMEA manual

15 makes that attempt.

16 Q. Right.  And so a 3 might be in line with this is going to

17 happen 1 out of 100,000 cars.

18 A. As an example, yes.  I don't know what that specific

19 number is.

20 Q. So the failure mode has an occurrence rating of 3, and

21 that occurrence rating is 3, and it's going to happen 1 out of

22 100,000 cars.  If there are 100,000 Ford Rangers in this

23 world, it's going to happen once.  If there's 200,000 Ford

24 Rangers in this world, it's going to happen twice.  Is that a

25 fair statement?
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 1 A. "It's going to happen" I think is a poor choice of words,

 2 but that's the probability.

 3 Q. Okay.  And so if there are a million Ford Rangers, you're

 4 going to have ten events out there where a throttle gets stuck

 5 and it prevents the -- I'm sorry.  The speed control cable

 6 gets stuck and the throttle is prevented from returning to

 7 idle position.  Fair statement?

 8 A. No, not the way you phrased it.  It's not a fair

 9 statement.

10 Q. One million cars, one in a hundred thousand.  Ten cars

11 are going to have some open throttle events.

12 A. That's the correct math.  It's not a given that it's

13 going to happen.

14 Q. But that's Ford's analysis, I mean when you take the

15 occurrence rating to its logical conclusion, correct?

16 A. Correct.  That's how you try to quantify those numbers,

17 correct.

18 Q. So if there's a million Ford Rangers on the road, ten of

19 them are going to have a binding events.  If there's two

20 million, 20 cars are going to have binding events.  Correct?

21 A. I still have issue with the words "going to have."

22 Q. Okay.  In your way of thinking, I don't know how many

23 Ford Rangers are on this road, but I'm going to spitball here

24 and guess it's a million; probably more.

25 A. Okay.
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 1 Q. All right.  Do you find ten events where a throttle is

 2 bound such that it cannot return to idle position, do you find

 3 that acceptable?

 4 A. I think you would have to investigate all of those before

 5 you could determine what the root cause was.

 6 Q. My question is, do you find that acceptable?

 7 A. Do I find -- could you repeat the question?

 8 Q. I was doing the math.

 9 A. Sure.

10 Q. So a failure mode rating of 3, let's say it's one in a

11 hundred thousand.  There's a million Rangers.  So there's ten

12 incidents where the throttle does not return to idle position,

13 a stuck throttle event.

14 Do you find that acceptable? 

15 A. I wouldn't characterize it as acceptable.  I would say if

16 that's what's happening in the field, that would have to be

17 investigated.

18 Q. Okay.  Fair enough.  And so if there are ten events, ten

19 times that people have had open throttle events, in your way

20 of thinking is that something that warrants further

21 investigation?

22 A. I would say that the owner would want to get that

23 investigated, correct.

24 Q. Let's forget about owner.  What about Ford?  Is that

25 something that Ford should endeavor to investigate?
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 1 A. If it's brought to their attention and they believe that

 2 there's something that should be investigated, they would want

 3 to participate.

 4 Q. So ten open throttle events warrants investigation.

 5 A. I wouldn't put a number on it, but you'd have to

 6 remember, an open -- a stuck throttle condition, there could

 7 be scores of reasons why, one of which could be just improper

 8 maintenance by the owner.  So there may be something outside

 9 of Ford's control that would cause a stuck throttle event.

10 Q. But we can all agree it's the highest severity, correct?

11 A. It absolutely is the highest severity.

12 Q. And when throttles don't return to idle position, the car

13 keeps going, right?

14 A. That's correct.

15 Q. Sometimes into walls, correct?

16 A. They keep going.

17 Q. Into walls?

18 A. If there's a wall in front of you.

19 Q. Into another car?

20 A. Possibly.

21 Q. Okay.  All right.  You made it really -- can we pull up

22 the report, please?  And I'd like to go to page 12 -- 13 --

23 14.  I'm sorry.  Just a moment.  I apologize.  13 of the

24 report.  Right there.

25 Can we zoom in?  Better yet, give me a photograph, one of 
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 1 our exhibits of the enlargement of the throttle with the shard 

 2 of plastic.   

 3 You made a finding, correct, that the throttle plate was 

 4 left open by virtue of a shard of plastic, correct? 

 5 A. Yes.  We found a shard underneath the throttle plate at

 6 the time of the inspection.

 7 Q. And you said in your report that the discovery of the

 8 wedged plastic shard in the propped open butterfly valve is

 9 consistent with John Kemplin's statement.

10 That's in your report, correct? 

11 A. It is in my report.

12 Q. Did you make any endeavor to confer with Mr. Kemplin?

13 A. I did not.

14 Q. Okay.  That, quote, the tires of the vehicle were

15 spinning and the engine revved up.

16 That's in your report, right? 

17 A. Correct.  I believe that's a quote from his report.

18 Q. Fair enough.  Is it your understanding that the engine

19 revved up?

20 A. It's my understanding that the engine was still revving

21 after Mr. Nease hit the wall.

22 Q. And you made a finding that we have a throttle opening

23 there with a shard of plastic.

24 A. Correct.

25 Q. Is it your opinion that that shard of plastic corresponds
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 1 with the revving of Mr. Nease's vehicle, of his Ranger truck,

 2 after he collided with the brick wall?

 3 A. I wouldn't say corresponds.  I would say it's consistent

 4 with the vehicle not being at idle, and so there would be some

 5 revving of the engine.

 6 Q. Then here's what I need to know, because you did mention

 7 revving.  What -- first of all, how would you characterize, in

 8 terms of percentage, how would you characterize that opening

 9 that you see in the photograph?

10 A. I wouldn't characterize it as a percentage.  We just know

11 it's not at the idle position.  So therefore auditorily you

12 might hear the car revving at RPMs that would be unassociated

13 with idle position.

14 Q. What's your basis for that?  Is that a plastic -- is that

15 a materials opinion?

16 A. That's basic mechanical engineering, knowing these

17 systems, the fact that we're above idle, you're going to be

18 above the idling RPMs.

19 Q. I would like to know what RPM you attribute to that

20 throttle plate position.

21 A. I don't know what they are, except I know that they're

22 above idle.

23 Q. Can you be a little more specific?

24 A. I can't.

25 Q. Okay.  Do you hold an opinion that that throttle position
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 1 corresponds -- the throttle position on the screen before you,

 2 that that throttle position corresponds with Mr. Nease's

 3 vehicle doing a burnout?

 4 A. I can't say that it corresponds with a burnout.

 5 Q. Then why didn't you say so in your report, because here

 6 you say --

 7 A. I didn't use the word "correspond."

 8 Q. But you did say the plastic wedge, the discovery of the

 9 wedged plastic shard in the propped open butterfly valve is

10 consistent with John Kemplin's statement that the tires of the

11 vehicle were spinning and the engine revved up.

12 And so I think you've made that statement, that that 

13 shard corresponds with the spinning tires, right? 

14 A. I made that statement that the throttle not being at idle

15 would be consistent with the engine revving higher than idle

16 RPMs.

17 Q. Now, you had at your disposal -- as a matter of fact,

18 you've quoted from Mr. Kemplin's deposition, right?

19 A. Either in his deposition or his report.  I don't recall.

20 Q. His report.

21 A. Let me just -- sorry.  Bear with me one second.

22 Q. It says at the bottom -- you've got a footnote.  It says

23 page 18 of John Kemplin's deposition.

24 A. Correct.

25 Q. So that's your source material.  
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 1 A. It is.

 2 Q. So you had other pages of John Kemplin's deposition

 3 available to you, correct?

 4 A. Yes.

 5 Q. And so you read that whole deposition I'm assuming,

 6 correct?

 7 A. I did.

 8 Q. And so you know that Mr. Kemplin described the tires

 9 doing a burnout until the car gave up the ghost, right?

10 A. I believe he mentions that, yes.

11 Q. And you also heard Mr. Kemplin or read Mr. Kemplin's

12 opinion that the throttle was wide open.  He said that in his

13 deposition, correct?

14 A. I don't recall, but if there's a page you want me to

15 read, I'll be happy to.

16 Q. Let me just ask you this, because everyone knows what

17 John Kemplin said, that the photograph we see of the throttle

18 position and that you have identified in your report, is that

19 what you would characterize as a wide open throttle?

20 A. No, I would not.  That is not a wide open throttle.

21 Q. Now, have you done any studies to determine whether the

22 throttle position that you have identified in your report with

23 the shard, have you done any studies to determine if that

24 throttle position can cause the tires of a 2001 Ford Ranger to

25 do a burnout?
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 1 A. I have not.

 2 Q. Where's your methodology?

 3 A. Again, I didn't -- I didn't frame my statements as a

 4 methodology.  I just said it was consistent.

 5 Q. Okay.  I'm sorry.  Scientific method.  What's the

 6 scientific method that supports any conclusion that that

 7 throttle position would cause a burnout?

 8 A. There is no scientific method employed in that statement.

 9 Q. Are you telling this jury that that throttle position

10 caused Mr. Nease's car to perform a burnout?

11 A. No, not necessarily.

12 Q. Thank you.  I'm sorry, because going on your complaint,

13 you said since the plastic shard prohibited the butterfly

14 valve from returning to its idle position after impact, the

15 engine would indeed continue to operate at a speed above idle

16 and the vehicle's rear wheels would continue to spin as

17 reported.

18 So you did say that.  Do you have any basis for that 

19 statement? 

20 A. Other than the vehicle is operating above idle, no.

21 Q. Then is that a correct statement?

22 A. I don't think it's incorrect.  I think it would have to

23 be tested and proven.

24 Q. So you'd have an untested and unproven statement.

25 A. Which I did not offer as an opinion in my direct
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 1 testimony.

 2 Q. But you did offer it as an opinion in your report,

 3 because I saw it.

 4 A. I offered it as a consistent observation.

 5 Q. Yeah.  Because it's in your report right here, right?

 6 A. It is in my report.

 7 Q. Okay.  And so because we're vacillating, and I just want

 8 to know if -- okay.  It's not scientifically studied.  Do you

 9 hold the opinion or not?  I mean, it's really just a yes or no

10 proposition.

11 Do you hold -- do you hold the position that this 

12 throttle position caused Mr. Nease's tires to spin? 

13 A. I don't know that to be true.

14 Q. Fair enough.  Fair enough.  Everything in your report has

15 to be -- has to be a conclusion to a reasonable degree of

16 probability, correct?

17 A. If it's -- yes, if it's stated as such within that

18 context, correct.

19 Q. In light of your statement, would you like to strike this

20 portion of your report?

21 A. No, I would not like to strike it because I'm just making

22 observation about the consistency between the vehicle revving

23 at an RPM above idle at the time of the accident.  That's all

24 I'm saying, and as a result of a plastic shard that broke from

25 the throttle body and got wedged into the throttle plate.
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 1 That's all I'm saying.

 2 Q. But you can't say whether it's probable or not that that

 3 plastic piece holding the throttle open caused the wheels to

 4 spin.

 5 A. Correct.  That would have to be tested and proven.

 6 Q. All right.  Have we worn that subject out?

 7 A. I think so.

 8 Q. Okay.  All right.  So getting back to the occurrence

 9 rates, did you make any endeavor -- did you ask Ford, anyone

10 from Ford to provide you with reports of complaints by

11 customers of unintended -- of stuck throttle events?

12 A. No, I did not.

13 Q. The reason I ask you is you -- I made a note because you

14 said something -- 

15 A. Okay.

16 Q. You said a lot, and it was interesting actually.

17 A. Okay.

18 Q. But at one point you said "have never seen," "have never

19 seen."  And so I guess what I want to know -- and I think it

20 was in terms of "I've never seen enough contaminants to bind

21 up the lost motion device, speed control cable."

22 So, first and foremost, I guess what I want to know is 

23 what is your universe of lost motion devices that you have 

24 seen for that purpose? 

25 A. I think I'm going to need to have that testimony either
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 1 read back or retraced a little bit.  I don't think I can

 2 answer that the way you've asked the question.

 3 Q. Fair enough.  I'll try to go back.  I'll lay -- I'll try

 4 to lay a foundation.  How's that?

 5 A. Sounds good.

 6 Q. Okay.  So have -- are you aware of any scenarios or

 7 events where the lost motion device has become bound or stuck?

 8 A. No, I'm not aware of any.

 9 Q. All right.  Now, when you went through your mental

10 Rolodex and you were thinking of that, how many events came to

11 your mind?

12 A. Well, I think what came to mind is clearly Mr. Nease's

13 assembly and the analysis of his assembly.  And then, of

14 course, I think I mentioned earlier that we had gone out to

15 the field and acquired some speed control cables of similar

16 vintages that we examined.  So I guess it would be the

17 universe of those parts that come to mind.

18 Q. That sounds -- if I'm doing my math correctly, that would

19 be four?

20 A. That would be four, correct.

21 Q. Okay.  Now, did you -- since you were working with Ford,

22 did you ask Ford if they could provide you -- if they could do

23 a data analysis in their MORS system and pull up scenarios

24 where customers have complained of stuck throttle?  Did you

25 ask them for that?
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 1 A. I did not ask them for that, no.

 2 Q. So if there were complaints of customers, if there were

 3 reports of customers complaining of a stuck throttle, would

 4 that have an impact on your analysis?

 5 A. No, not necessarily.

 6 Q. Not necessarily.  Let me rephrase that.  Would you

 7 consider that, even?

 8 A. I would consider that.  I would consider that

 9 information, sure.

10 Q. Okay.  Fair enough.  Now, I'm looking at page 43 of your

11 report.  You might want to go to it.  It's kind of like the

12 extra pages.

13 A. Okay.

14 Q. And near the bottom, technical, customer contacts,

15 warranty claims produced by Ford, do you see that?  I'm sorry.

16 You're not there yet.

17 A. Not there yet.  Okay.

18 Q. All right.  So is this a compilation of the things you

19 reviewed in preparation for your report?

20 A. Correct.

21 Q. Okay.  So one of the things you have are customer --

22 Nease customer contacts.  Do you see that?

23 A. Can you just orient me to what line you're on?

24 Q. Near the bottom of the page.  As a matter of fact --

25 THE COURT:  There's also a monitor beside you.
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 1 THE WITNESS:  Oh, thank you.

 2 BY MR. JAVINS: 

 3 Q. You typed that, correct?

 4 A. Yes, I either typed this or I did this with one of my

 5 associates.

 6 Q. And so you had available to you customer contacts.  Do

 7 you see that?

 8 A. Correct.

 9 Q. What is that?

10 A. Customer contacts would be the, I believe, the MORS

11 database, the ownership database.

12 Q. How many pages of MORS database reports were provided to

13 you?

14 A. Off of memory, a lot.

15 Q. How many?

16 A. I couldn't put a number on it.  I'd have to go back and

17 research.

18 Q. Thousands?

19 A. I don't know if it was thousands, but it was a lot.

20 Q. And then lawsuits?

21 A. Correct.

22 Q. And the next page, technical contacts, do you see that?

23 A. Yes, I do.

24 Q. And then below that, warranty claims.  Do you see that?

25 A. I do.
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 1 Q. Now, did you make any endeavor doing the -- technical

 2 contacts, is that like CQUIS?

 3 A. Yes.  Yes.  Give me a second.  Yes, CQUIS is the feedback

 4 from the dealerships I believe in terms of reporting

 5 information back to Ford.

 6 Q. So did you review those to see if other Ford customers or

 7 Ranger owners have experienced stuck throttle events?

 8 A. Yes.

 9 Q. You did?

10 A. Yes, I reviewed that information.  Correct.

11 Q. Did you -- did you factor that into your scientific

12 method?

13 A. Sure.  It was reviewed and considered, but it doesn't

14 necessarily have any impact on the analysis that we did on 

15 Mr. Nease's vehicle.

16 Q. Now, if I'm not mistaken, you listened to Mr. Sero,

17 correct?

18 A. Yes, I did.

19 Q. Pedal mistake.  I think Mr. Bibb has used that word.

20 Pedal mistake is one way -- or just pedal application is one

21 way to open the throttle, correct?

22 A. Yes.

23 Q. Okay.  And aside from that, if the throttle is open but

24 it's unintended, it could either be a malfunction with the

25 accelerator cable -- correct?
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 1 A. A possibility, yes.

 2 Q. Or the only other possibility would be -- well, or the

 3 speed control cable, correct?

 4 A. Speed control cable.

 5 Q. Or the throttle itself could be stuck, right?

 6 A. The throttle plate itself could be stuck, correct.

 7 Q. Is that pretty much the universe of causes of a stuck

 8 throttle?

 9 A. There could be some other failure that operates -- like

10 it could be, for example, the pulley could break.  For

11 example, the spindle that attaches the pulley to the throttle

12 plate for whatever reason might not work properly.

13 I think you have to look at all the components between 

14 the foot -- your foot and the throttle plate, and that would 

15 be probably your universe of potential parts that may not 

16 function properly that might lead to a throttle condition. 

17 Q. All right.  So what I want to know is, going back to your

18 report, pages 42, 43, did you look to the customer contacts or

19 customer complaints, technician calls, warranty data, to see

20 if there's any trend or anything to glean from other customers

21 complaining about a stuck throttle just to kick off your

22 investigation?

23 A. I don't remember analyzing it for any trend.

24 Q. Did you ask anyone else to analyze that data for trends?

25 A. No, I did not.
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 1 Q. I think I know the answer, but I'm going to ask.  Did you

 2 make any endeavor to follow up with any of the customers

 3 making complaints about a stuck throttle to get -- for

 4 informational purposes?

 5 A. I did not.

 6 Q. When you looked at the new -- and I'm around page 22 of

 7 your report.  When you looked at the new guide tube and cap

 8 tube, you mentioned some surface flaws, correct?

 9 A. That's correct.

10 Q. But in order to do that, you had to -- did you use a CT

11 scan?

12 A. In some of the parts that we examined, we did use a CT

13 scan.

14 Q. So in order to see surface flaws on new material -- first

15 of all, CT scan, is that better than the naked eye?

16 A. Yeah, just like you do at the doctor's office.  You kind

17 of see through things.

18 Q. Okay.  Okay.  And so with that, you were able to detect

19 scratches and things like that.

20 A. There were a few that we were able to tease out with the

21 CT scan.

22 Q. Now, you had occasion to look at Mr. Nease's cable.  You

23 and I did it together, right?

24 A. Yes, we did.

25 Q. Okay.  In Philadelphia?
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 1 A. That's correct.

 2 Q. And so -- and, now, were you present when Mr. Nease's

 3 cable was removed from his truck during one of the site -- or

 4 vehicle inspections with Ford Motor Company and Mr. Sero and

 5 myself?

 6 A. I was.  I was present on the May 7th, 2014 inspection.

 7 Q. And that's the day we -- I say "we."  I think it was some

 8 of Ford's people removed the cable, correct?

 9 A. It was collectively removed, yes.

10 Q. And who did the removal?

11 A. I believe it was led by Mr. Karl Stopschinski.

12 Q. So how many people had their hands on that cable that

13 day?

14 A. Probably at least three that come to mind.

15 Q. Okay.  And before that, you're aware -- before the May

16 inspection, there was a March inspection, correct?

17 A. Yes, I am aware of that.

18 Q. And on both of those occasions, how did the Ford -- how

19 did Mr. Nease's Ford truck get transported to the Ford

20 dealership where the inspections took place?

21 A. I do not know.

22 Q. You have -- you are aware, though, that Mr. Nease's

23 vehicle was not drivable.

24 A. I am.

25 Q. Would you surmise that -- or would you be surprised to
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 1 learn that Mr. Nease's vehicle was loaded onto a lowboy on two

 2 occasions?

 3 A. That would not surprise me.

 4 Q. Have you ever loaded a vehicle on a lowboy?

 5 A. I have seen it, but I've never done it firsthand.

 6 Q. Okay.  And the vehicle was being physically pulled up a

 7 ramp onto the lowboy, right?

 8 A. Sure, if that's what was used.

 9 Q. And if the tires aren't rolling -- you know that Mr.

10 Nease's tires were blown, correct?

11 A. Correct, some of them were blown.

12 Q. The two front tires were blown, correct?

13 A. I don't recall off the top of my head which ones were

14 blown.

15 Q. What if I asked you to indulge me.  I'm telling you -- 

16 A. I will indulge you, sure.

17 Q. Okay.  And so when the tires are blown, they do not

18 easily roll up onto a lowboy, correct?

19 A. Correct.  I would not expect that to be done easily.

20 Q. And so would it surprise you to know that the vehicle

21 bounced up the lowboy when it was being loaded the first time?

22 A. It seems possible.

23 Q. Would it surprise you to know that the vehicle bounced up

24 the lowboy when it was loaded the second time?

25 A. That seems possible.
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 1 Q. And the truth of the matter is, for every trip this

 2 vehicle made to the Ford facilities, it was loaded twice,

 3 because it had to be loaded onto the lowboy, taken into Ford

 4 and then bounced off, do the inspection, and then back on and

 5 to the home, and that happened twice.

 6 A. Okay.

 7 Q. Okay.  So do you know how long this vehicle sat until

 8 that first lowboy trip?

 9 A. I would just have to do the math between the incident

10 date and the dates of the inspection.

11 Q. It sat for some time.

12 A. It sat for some time.

13 Q. Okay.  Do you have any way of knowing -- okay.  Strike

14 that.

15 When you look at scratches on the guide tube, can you 

16 differentiate between machine marks and scratches made by 

17 contaminants? 

18 A. No, I think you would not be able to differentiate

19 between the two.

20 Q. Now, you got the one punch mark.  You can see the punch-

21 out mark there, right?

22 A. The ejector pin marks, correct.

23 Q. But all the rest are kind of random, aren't they?

24 A. There's some randomness to it.

25 Q. Now, when we were talking about the machinery, the
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 1 tooling marks, those marks run perpen -- am I using the right

 2 word?  It goes in the same direction of the guide tube,

 3 correct?

 4 A. Not necessarily.

 5 Q. The machinery marks you showed the jury earlier today,

 6 did they go longwise down the guide tube?

 7 A. A lot of them went along the length of the guide tube.

 8 Q. And in this case did you inspect the machine marks on

 9 this guide tube?

10 A. Could you repeat that?

11 Q. Which direction -- this is molded, right?

12 A. Those parts are molded, correct.

13 Q. And there should be something like a seam in which -- a

14 machine mark, right?

15 A. There would be machine marks.  There would also be, as I

16 mentioned, a parting line, the ejector pin, correct.

17 Q. But the machine marks would be longwise.

18 A. Well, not necessarily.  Nobody was there when -- I don't

19 believe anybody was there when the tooling and grinding and

20 machining was done.

21 Q. Now, if there were marks that go perpendicular like

22 this -- 

23 A. Uh-huh.

24 Q. -- if they were machine marks, wouldn't you expect those

25 marks to be contiguous or complete all the way around?
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 1 A. No, not necessarily.  And some of those marks that you're

 2 referring to are insert marks because you can make the guide

 3 tube different lengths.  So there's a portion of the tooling

 4 that can be removed and another part can be replaced with it

 5 to make the guide tube of different lengths.  And so just

 6 inside of that ejector pin, you see some of those vertical

 7 marks.

 8 Q. Would you expect them to be straight, generally straight?

 9 A. Generally straight?  Sure.

10 Q. Okay.  Because if they're random, that might be an

11 indication that they're not machine marks, correct?

12 A. Correct, it might mean something like that.

13 Q. Machine marks typically look pretty uniform?

14 A. They can.

15 Q. Now, you were talking about the width of the contaminant

16 on this -- excuse me -- this guide tube.  Your analysis and

17 the dimensions of the contaminant on this guide tube are

18 really limited to the date of your inspection on whenever it

19 is I met with you and we put this thing in an electron

20 microscope in Philadelphia.  When was that?

21 A. It was the summer.  I don't remember the date.  I think

22 July or August of 2014.

23 Q. Is that a correct statement?

24 A. What is?

25 Q. That the dimensions of the contaminants on this guide
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 1 tube that are reflected in your report are the dimensions of

 2 the contaminants as they existed this past summer.

 3 A. Correct.

 4 Q. Your report does not -- it cannot measure the dimensions

 5 of the contaminants on this cable on the day of Mr. Nease's

 6 crash, correct?

 7 A. That's sort of correct because we do know that the things

 8 that we examined at the laboratory were part of the incident,

 9 part of the subject cable at the time of the accident.  I

10 think you're suggesting that maybe some of the particles are

11 no longer there that were perhaps originally there.

12 Q. My question was simply, there's no way of guaranteeing

13 that what you analyzed was the same or the composition of the

14 material was the same as it was during Mr. Nease's crash.

15 A. The composition that we sampled in the lab was pretty

16 consistent, but, yes, I agree with your point.

17 Q. Dimensionally.  Forget the composition.  The dimensions.

18 A. Dimensionally.

19 Q. Okay.  Excuse me just for a second.

20 A. Sure.

21 (Mr. Javins and Mr. O'Dell conferred privately off the 

22 record) 

23 BY MR. JAVINS: 

24 Q. And so you looked at the guide tube when you did your

25 inspection, right?  You made a visual inspection of the guide
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 1 tube?

 2 A. Yes, at the time of the inspection.

 3 Q. Mr. Katz, can you pull up the close-up of the guide tube?  

 4 Now, in your report, you indicated that the thickest 

 5 thing that you found -- first of all, have you seen that 

 6 photograph of Mr. Sero's? 

 7 A. I believe I have.

 8 Q. And does that accurately depict the guide tube that you

 9 examined?

10 A. Yeah.  This is a picture that was taken right after it

11 was removed from the vehicle on May 7th.

12 Q. Would you agree with me that there's marked fraying or

13 scratching near the end of the guide tube?

14 A. Not necessarily.  I think you'd have to show me what you

15 mean by that.

16 Q. I mean that -- I mean that plastic is roughed up.

17 A. Where?

18 Q. Near the end, just like on this one.  (Indicating)

19 A. Would you mind approaching and showing me what you mean

20 by "just like this one"?

21 MR. JAVINS:  May I approach?

22 THE COURT:  You may.

23 BY MR. JAVINS: 

24 Q. You see the last inch of the guide tube?  Be careful with

25 it.
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 1 A. I don't mean to come across as confrontational.  I

 2 just -- I'm not seeing what you're trying to show me.

 3 Q. Okay.  You think that looks consistent throughout the

 4 entire length of the guide tube?

 5 A. Maybe I'm just misunderstanding what you're trying to

 6 focus my eyes on.

 7 Q. I'm asking you if you see any evidence, just with your

 8 eyes, any visible scratching.

 9 A. I see with my naked eye.  I don't see anything that's

10 definitively a scratch.

11 Q. Do you see marks?

12 A. I see plenty of marks, but, again, as I mentioned

13 earlier, the marks that are jumping out at me are the ones

14 that I would ascribe to the molding process.

15 Q. Even the random ones?

16 A. I guess I'm just not seeing the same marks that you are.

17 MR. JAVINS:  Can I approach the witness, Your Honor?

18 THE COURT:  Yes.

19 BY MR. JAVINS: 

20 Q. Thank you.

21 A. Sure.

22 Q. Okay.  You talked about a -- did you talk about the boot

23 in your report?

24 A. Let's -- let's check.

25 Q. There's a lot of reports in this case.  I might be
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 1 getting confused myself.

 2 A. Maybe I can short-circuit it.  I don't believe I did; but

 3 if I happened to have mentioned it, it may have just been in

 4 reference to Mr. Sero.

 5 Q. Now I know.  Page 38.  Do you see that in your report?

 6 A. I do.

 7 Q. Okay.  It looks like you mentioned a --

 8 MR. BIBB:  Objection, Your Honor.  I think this

 9 matter has been addressed in a motion.

10 THE COURT:  All right.  Well, take this down.

11 MR. JAVINS:  Yeah, go ahead and take it down.

12 Sorry.  Sorry about that.

13 THE COURT:  So approach the bench.

14 (Bench conference on the record with counsel) 

15 MR. JAVINS:  I didn't see that coming.

16 THE COURT:  What was it you were -- okay.  Well, go

17 ahead.

18 MR. BIBB:  I think he's -- I think he's withdrawn

19 it.

20 MR. JAVINS:  Yeah.

21 THE COURT:  Getting him to testify about -- 

22 MR. JAVINS:  The boot itself and whether it was -- 

23 THE COURT:  Okay.

24 MR. JAVINS:  I wasn't doing it for that reason

25 because I'm well-aware of the Court's ruling.  Sorry about
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 1 that.

 2 THE COURT:  How long are you going to be?

 3 MR. JAVINS:  Twenty minutes.

 4 THE COURT:  Okay.

 5 (End of bench conference) 

 6 MR. JAVINS:  Mr. Katz, could you pull up P25,

 7 please?

 8 BY MR. JAVINS: 

 9 Q. Do you recognize the drawing which is Plaintiffs' 25?

10 A. I believe I do.

11 Q. Okay.  And you mentioned that in your report, correct?

12 A. I mentioned a boot in reference to Mr. Sero's discussion

13 about it in his report.

14 Q. Okay.  So are you familiar with the boot, which I'll tell

15 you was depicted on the screen there?

16 A. Yes.

17 Q. Now, when you did your report, did you make any

18 endeavor -- you mention that boot in your report, correct?

19 A. In the context that we just described, yes.

20 Q. Okay.  Did you make any endeavor to get a boot, a

21 comparable boot like that?

22 A. I did not.

23 Q. Okay.  And so did you make any endeavor to consult with

24 the design and release engineers who actually designed that

25 boot?
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 1 A. I did not speak with them.

 2 Q. So then I take it you made no endeavor to determine if

 3 that boot was effective or not.

 4 A. I did not effect -- excuse me -- assess the effectiveness

 5 of that boot.

 6 Q. It's correct, though, that that boot was designed to be

 7 used on a speed control cable, correct?

 8 A. That was added to rectify a matter.

 9 Q. On a?

10 A. On a different set of vehicles.

11 Q. On the -- specifically, on a?

12 A. Cable.  Is that what you're asking me?

13 Q. Any kind of cable?

14 A. A -- let me just check.  Speed control cable.

15 Q. Okay.  So that's kind of -- okay.  We're talking about a

16 speed control cable, correct?

17 A. We are.

18 Q. And the boot that you reference in your report is talking

19 about -- the idea is to keep out the infiltration of moisture

20 because up North, the speed control was freezing up, correct?

21 A. Yes, it was an issue with water intrusion and if the

22 water intrudes and freezes.

23 Q. Which intrudes better, water or gunk?

24 A. Water.

25 Q. Okay.  So if a boot can keep out water, would you expect
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 1 that a boot could keep out, as you refer to it, dust?

 2 A. I'm sure it could keep out some dust, sure.

 3 Q. Now, did you make any endeavor to consult with the people

 4 who designed that boot to find out if it was effective?

 5 A. No, I did not.

 6 Q. Did you make any endeavor to contact Ford?  They're the

 7 ones that hired you, right?

 8 A. Correct.

 9 Q. And to see what their studies were like after the

10 installation of that boot?

11 A. I did not make that endeavor.

12 Q. Does it stand to reason that if this speed control cable,

13 Mr. Nease's, had been equipped with the comparable boot that

14 you identified in your report, that the chances of dust and

15 other debris entering the lost motion device would have

16 reduced markedly?

17 A. No, I wouldn't agree with that.  

18 Q. You won't agree with that?

19 A. I will not.

20 Q. How can you do that if you haven't asked anyone about the

21 boot as to whether it's effective or not?

22 A. Because we don't know what the effect would be on the

23 dust.  There's no study that's been done with that, to my

24 knowledge.

25 Q. So why didn't you study it?
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 1 A. Because it's clear, based on all the physical evidence

 2 and all the testing that Ford did, that the boot was not

 3 necessary in this design.  And you have to recall that the

 4 boot was employed for this particular matter because of a

 5 combination of the angle of the lost motion device.  It had a

 6 little bit of a pitch upward that the water would stay in;

 7 whereas in this system, it's actually pitched down.

 8 Q. We've been talking about severity ratings and things like

 9 that, right?

10 A. Correct.

11 Q. And you participate in product design to some degree,

12 correct?

13 A. Yes, sir.

14 Q. You certainly defend products in a litigation context,

15 correct?

16 A. For the second time, yes.

17 Q. Would you agree with me that a product that is not as

18 safe as it can be is not reasonably safe?

19 A. I just disagree with that characterization.  I think that

20 that system is as safe as it needs to be.

21 Q. You said "needs to be."  Is it as safe as it can be?

22 A. It's as safe as it needs to be based on all the testing

23 that was performed.

24 Q. So --

25 A. I can always make a better mousetrap.  It doesn't mean

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 183 of 204 PageID #: 6846

JA2515

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 188 of 602



MacLean - Cross

184

 1 that the existing mousetrap is not adequate.

 2 Q. Now, we talked about Arizona dust, right?

 3 A. Yes, we did.

 4 Q. You'll have to bear with me a moment.

 5 A. No problem.

 6 Q. Thank you.  Arizona dust is very fine dust?

 7 A. It is.

 8 Q. And I noticed you used the word "dust" a lot in your

 9 direct examination.  Engine compartments are dusty

10 environments?

11 A. To a certain extent, yeah.  That's probably how we got

12 the dust on the guide tube in the first place.

13 Q. Are you kind of a -- are you a motor head kind of guy?

14 Do you do engine work?

15 A. I do enough to be dangerous.

16 Q. Okay.  Because when I -- when I worked, on the rare

17 occasions that I change an oil filter or something like that,

18 it doesn't seem dusty to me.  It seems grimy.  Is that -- is

19 my car unique?

20 A. No.  I would say it depends on how you just want to term

21 it.  I would say a greasy dust is probably the equivalent of

22 your grime.

23 Q. Okay.  And so under the hood, the environment in and

24 around the lost motion device, when we're talking about dust,

25 it's greasy dust, right?
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 1 A. Yeah, there's some grease.  We actually see that in the

 2 characterization.

 3 Q. And every lost motion device that you analyze, there it's

 4 apparent that there's an accumulation of foreign materials,

 5 correct?

 6 A. It sometimes are formed in patchy regions, correct.

 7 Q. But on every lost motion device, I guess all four that

 8 you evaluated, Mr. Nease's and the three others --

 9 A. That's correct.

10 Q. -- on all four of those, you looked up close, and on all

11 four occasions there was foreign material.

12 A. Yes.

13 Q. Made up of greasy dust, gunk, whatever.

14 A. Sure, greasy dust.

15 Q. And so it sounds to me like -- would you agree with me

16 that when all four of those lost motion devices were

17 originally made, they were not made with greasy gunk

18 originally?

19 A. I would agree with that.

20 Q. Okay.  And so we can surmise that over time, greasy dust

21 and foreign material have accumulated on all four lost motion

22 devices that you've had occasion to inspect.

23 A. Yes.

24 Q. And so all I'm hearing out of your report is that it's a

25 fact that grease and grime and dust accumulates on the lost
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 1 motion device.

 2 A. That's correct.

 3 Q. And grease, grime, and dust accumulates inside of the cap

 4 tube.

 5 A. We -- yeah, we see it, but it's in much more finer,

 6 discrete particles, correct.

 7 Q. But it's accumulating.

 8 A. It's there.

 9 Q. Okay.  And it's there on the four that you examined.

10 A. Yes, I believe so.  Correct.

11 Q. And how many lost motion -- how many Ford vehicles -- how

12 many Ford Rangers have a lost motion device?  Millions?

13 A. Yeah, presumably millions.  I don't know the number.

14 Q. And so your universe of knowledge when you say it's a

15 small amount of dust, grease, and grime is four.

16 A. That's correct.

17 Q. Okay.  All we know is there is an accumulation of some

18 foreign material.

19 A. That's correct.

20 Q. And all I'm hearing is it can accumulate, right?  Foreign

21 material.

22 A. It can accumulate.

23 Q. Okay.  So the Arizona dust, does it -- does it have -- is

24 it dimensional?  Is it like the road salt that we encounter

25 here in West Virginia?
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 1 A. I'm not familiar with the West Virginia road salts.  I

 2 don't know.

 3 Q. Are you familiar with any road salt?

 4 A. I'm familiar with it to the extent I know what it is and

 5 it exists, but I don't think I'd characterize the road salt.

 6 Q. Does Ford do a road salt test?

 7 A. They do -- well, they do a salt spray test, correct.

 8 Q. Salt spray.

 9 A. Yes.

10 Q. What does that mean?

11 A. It mixes water with salt, and you apply it to certain

12 devices to see if there's -- typically used for corrosion, to

13 see if there's any evidence of corrosion from the salty water.

14 Q. So when Ford does the heat test, it's 246 degrees

15 Fahrenheit, something like that?

16 A. Something like that.

17 Q. Okay.  And it's over, like, 90 hours?

18 A. I don't recall the number of hours.  That would be the

19 standard.

20 Q. Because when I read that, it sounded to me -- it sounded

21 like a kiln.  Do you know what a kiln is?

22 A. I do.

23 Q. And you use a kiln to dry out wood, correct?

24 A. Amongst other things, sure.

25 Q. Rapidly, correct?

Case 3:13-cv-29840   Document 242   Filed 05/05/15   Page 187 of 204 PageID #: 6850

JA2519

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 192 of 602



MacLean - Cross

188

 1 A. Yeah, more than atmospheric conditions.

 2 Q. Or pottery.  You do pottery in a kiln, right?

 3 A. Ceramics, correct, yes.

 4 Q. And in order to make the pottery hard or the wood

 5 appropriate, you're drying it out, right?

 6 A. Sure.

 7 Q. Okay.  So this heat test is drying out the environment

 8 that the dust is being exposed to, right?

 9 A. On some of the cycles of the test, correct.

10 Q. Okay.  So you did that thing with the circles.

11 A. Yes.

12 Q. And the circles were at six o'clock.  Basically the guide

13 tube was inside of the cap tube.  And the truth of the matter

14 is, it doesn't run perfectly inside the cap tube.  It might

15 sit down.

16 A. Depending on where you are along the length, that's

17 correct.

18 Q. Okay.  And so in that instance, you would need a

19 particulate matter of .7 millimeters?

20 A. Absent of any of the engine dust that we talked about,

21 yes, the original clearance would be .7 millimeters.

22 Q. Okay.  So you'd have a clearance at that point in time of

23 .7.  So under that scenario, all I'm hearing is you have a

24 situation or you have enough clearance to allow .7 -- a

25 particulate .7 in size, correct, .7 millimeters?
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 1 A. That's right, or 700 microns, yes.

 2 Q. Right.  And so on here again is two -- one, two, three,

 3 four, five particles of that dimension could enter the lost

 4 motion device when the guide tube is sitting at the bottom at

 5 the six o'clock position, right?

 6 A. Sure.

 7 Q. Okay.  Five, six, seven, eight -- eight pieces of

 8 contaminant, .7 millimeters could enter that.  Now, what

 9 happens when there's a pull and it straightens itself back

10 out?  What do we do then?  And those particulate matters are

11 all around -- those particles of .7 dimensions are all around

12 the guide tube.  What do we have there?

13 A. Could you just -- could you do that one more time?

14 Q. Well, let's say three or four pieces of particulate --

15 particles, .7 millimeters like you've just described.

16 A. Okay.  Hold on.  Hold on.  I've never identified a

17 particle that's .7 millimeters in size in any of these cables.

18 Q. I did.

19 A. Okay.

20 Q. Okay.  

21 A. Okay.

22 Q. You've looked at four.  I've looked at particles.  And

23 I've got to believe that I've seen road salt, I've seen other

24 particles in my life that are .7 millimeters.  So I'm

25 identifying that, okay?
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 1 A. Okay.  Then we'll characterize it as a hypothesis.

 2 Q. Okay.  And so there's a chance that a large particle or a

 3 series of large particles could enter the cap tube.

 4 A. There is a clearance of .7 millimeters that's available

 5 to be walked through, if you will.

 6 Q. If that guide tube wants to center back up, back towards

 7 its original .35 on either side, you've got a binding

 8 mechanism, don't you?

 9 A. No, not necessarily.

10 Q. Potentially don't you?

11 A. No, not with the physical evidence that we've seen.  We

12 don't see anything that comes up to that level of thickness.

13 Q. Is that -- forgetting what you saw on your four guide

14 tubes --

15 A. Why would I forget the physical evidence of the case?

16 Why would I dismiss that?

17 Q. Because you don't have any idea what particles were in

18 that guide tube at the time of Mr. Nease's crash.  That's why,

19 okay?

20 I'm asking you to indulge me.  Would you agree with me 

21 there are particles, pieces of sand, dust, rock, salt that  

22 are -- 

23 A. None of which we've seen in that system.

24 Q. Will you agree with me that those particles exist?

25 A. Sure, they exist.  I don't know their size and I've never
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 1 seen them in one of these guide tubes.

 2 Q. And on the road.  It's not uncommon for dust and things

 3 like that on the road of .7 millimeters.

 4 A. I haven't seen any, but I won't dispute that it's

 5 possible.

 6 Q. And so getting back to the boot, would not the boot

 7 provide a nice safeguard of any particles getting inside the

 8 lost motion device?

 9 A. I'm sorry.  I got distracted by that.  Could you repeat

10 that question?

11 Q. I did too.

12 A. Okay.  That's good.  We're on the same page.  It's the

13 wrong page, but we're on it.

14 Q. I think generally I said don't you think the boot would

15 be a good idea or reduce the likelihood of particles entering

16 the lost motion device?  I think that's what I said, something

17 like that.

18 A. Right.  And the answer is that the boot would potentially

19 reduce the amount of particulates that could get inside.

20 Q. Give me just a moment.

21 A. Sure.

22 (Mr. Javins and Mr. O'Dell conferred privately off the 

23 record) 

24 BY MR. JAVINS: 

25 Q. You've worked in design of things, right?
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 1 A. I'm sorry?  I've worked in design of what?

 2 Q. Of things.

 3 A. Oh, things.  Sure.  Yes.

 4 Q. You were at GE at one point?

 5 A. I was.

 6 Q. Okay.  And when you were at GE, did you design products

 7 or things that were used in products?

 8 A. Yes.

 9 Q. Okay.  And in your work now at Exponent, do you ever have

10 occasion to work in design?

11 A. Occasionally we get hired to do some design assistance

12 for clients, correct.

13 Q. By the way, I forgot to ask.  You were hired by Mr. Cooke

14 in this case?

15 A. I was.

16 Q. How many hours have you worked in this case?

17 A. Probably a few hundred.

18 Q. A few hundred?

19 A. Yes.

20 Q. For guide tubes?

21 A. For the whole analysis, yeah.  And you're talking about

22 one week is 40 hours.  So, yeah, probably a couple hundred

23 hours total.

24 Q. A few or a couple?  I mean, it's important.

25 A. I honestly, as I sit here, I don't know the exact number
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 1 of hours.

 2 Q. But it's in the hundreds?

 3 A. It's certainly above a hundred, yeah, and it could be two

 4 hundred.

 5 Q. A moment ago you said two hundred.

 6 A. Yeah.  I'm not trying to be fishy.  I just don't know the

 7 number.  It's a couple hundred hours if I have to guess.

 8 Q. And what does Exponent bill you out at?

 9 A. For this case, I'm at a bill rate of three forty.

10 Q. Three hundred and forty dollars an hour?

11 A. That's correct.

12 Q. Times a hundred, whatever that is, thirty-four thousand.

13 If it's at 200, it would be 70,000.

14 A. Yeah, sure.

15 Q. Three hundred would be on the order of a hundred and some

16 thousand if it is, in fact, three hundred.

17 A. Right.  Correct.

18 Q. Okay.  So a hundred thousand dollars if you've actually

19 done 300 hours.

20 A. Right.

21 Q. That would be a hundred thousand dollars.

22 A. Approximately, yes.

23 Q. The boot, a boot, the boot you mentioned in your report,

24 on a per unit basis did you make any endeavor to determine

25 that cost on a per unit basis?
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 1 A. I did not.

 2 Q. What does your experience tell you?

 3 A. My experience tells me it would be somewhere between --

 4 Q. Pennies?

 5 A. I don't know if it would be pennies, but, yes, somewhere

 6 between a nickel and a quarter if I had to guess.

 7 Q. Let's say a nickel.  That seems pretty, you know -- so if

 8 it's a nickel, how much would that cost for a million

 9 vehicles?

10 A. Well, it would be a nickel times a million.

11 Q. So --

12 A. Fifty thousand.

13 Q. Is that 50,000 or -- yeah, right, $50,000.

14 A. Sounds about right.

15 Q. All right.  So if you worked 300 hours, Ford has spent a

16 hundred thousand bucks.  And for a million vehicles, Ford

17 could have installed a boot if it's a nickel per unit, right?

18 A. If that math is correct.

19 Q. Actually, almost half the cost.  For a million --

20 actually, Ford could have installed 2 million vehicles for the

21 money they paid for you to tell this jury that what you

22 inspected two years after -- for your opinions, right?

23 A. My opinions are based on the science.  That has nothing

24 to do with what Ford did or didn't instruct me to do.

25 Q. I understand.
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 1 A. Okay.

 2 Q. I'm just saying if we do a comparison, your opinions are

 3 worth about $1 million worth of boots.

 4 A. I don't know what to say about that comparison.  I don't

 5 have an answer to that.

 6 Q. Perhaps you should be flattered.

 7 Okay.  Would you agree, going back to your experience as 

 8 a design person, that when companies like the company you used 

 9 to work for at GM -- GE or what have you, would you agree that 

10 a company should never needlessly endanger its customers? 

11 A. I think that's fair.  They should never needlessly

12 endanger anybody.

13 Q. And if a company chooses the second safest design, would

14 you agree then that the company has exposed its customers to a

15 needless danger?

16 A. I just -- I don't agree with your characterization about

17 the second safest design.

18 Q. I didn't characterize anything.  Would you agree that if

19 a company chooses the second safest design, then it has

20 exposed its customers to a needless danger?

21 A. Not if it's adequately safe.

22 MR. JAVINS:  That's all the questions I have.

23 THE WITNESS:  Thank you.

24 THE COURT:  All right.  Redirect?

25 MR. BIBB:  Thank you, Your Honor.
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 1 REDIRECT EXAMINATION 

 2 BY MR. BIBB: 

 3 Q. Very briefly.  Dr. MacLean, do you find the design of the

 4 speed control cable in the 2001 Ford Ranger to be reasonably

 5 safe?

 6 A. I do.

 7 Q. There were a number of questions about loading and moving

 8 the vehicle at various inspections.  Do you have a vehicle

 9 that's removed from the scene?

10 A. Could you repeat that?

11 Q. Do you know in fact -- Mr. Doyle, could we see Exhibit

12 Number -- Plaintiffs' 86-32?  

13 Do you know how the vehicle was removed from the scene? 

14 A. Correct.

15 Q. Was it removed by a rollback or a wrecker taking the

16 vehicle away?

17 A. Yes.

18 Q. And if they had to bounce it up the rollback to take it

19 so that Mr. Sero could inspect it and you could inspect it, it

20 also bounced up the wrecker there to be removed from Mousie's

21 Car Wash.

22 A. Yes.

23 Q. Greasy dust is -- hints the name I want to make something

24 slide, I apply oil or grease to it.  Does greasy dust make

25 things sticky?
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 1 A. No, not sticky.  It kind of makes it slippery, if you can

 2 kind of picture petroleum jelly on your hands or Crisco or

 3 something like that.

 4 Q. Okay.  Mr. Javins was asking you about some of that cycle

 5 testing.  They dried it out.  Did they also make it damp in

 6 some of the cycle testing?

 7 A. They did.  As we talked about earlier, part of the cycle

 8 was to introduce 85 percent relative humidity.  

 9 Q. And Mr. Javins was asking you about all the different

10 ways you could get a stuck throttle.  Another way a throttle

11 can get stuck is if the accelerator pedal got caught on a

12 floor mat.

13 A. Yes.

14 Q. And lastly, you were asked a little bit about Mr.

15 Kemplin's testimony, and you had quoted from his deposition

16 testimony in your report.

17 A. Correct.

18 Q. And I will also tell you -- and you were not present here

19 when Mr. Kemplin testified, were you?

20 A. I was not.

21 Q. Okay.  And just assume with me that Mr. Kemplin said that

22 the spinning of the rear tires in answer to some questions

23 from Mr. Cooke was also consistent with, to use your word,

24 consistent with the accelerator pedal being pressed all the

25 way to the floor.
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 1 A. Correct.

 2 Q. Would you find that that testimony would be consistent

 3 with the description of the vehicle?

 4 A. I would.

 5 Q. And, Mr. Doyle, if we could see -- what is it? --

 6 Defendant's 286.

 7 This is from the emergency department record, and I'm not 

 8 sure you've seen this.  But if you could blow that up.   

 9 If you look down at your highlight to make it easier for 

10 me to read where it says -- the sentence that begins, 

11 "Bystanders."  There you are, Mr. Doyle. 

12 MR. JAVINS:  Before you start, Randy, if I may ask,

13 because your redirect needs to be limited to my questions, and

14 what do you intend to elicit with that?

15 MR. BIBB:  I intend to elicit your questions about

16 what was consistent with --

17 MR. JAVINS:  Can you take that down?  

18 MR. BIBB:  Take that down.

19 THE COURT:  All right.

20 MR. BIBB:  That's all it was.  Is it consistent with

21 that was going to be my question, and that was it.

22 THE COURT:  All right.  Start over.  You're asking

23 him was what consistent with his --

24 MR. BIBB:  The description that the bystanders in

25 that report there made at the emergency room when Mr. Nease
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 1 was being treated that the engine continued to run following

 2 the impact with the wall and that the driver's foot was

 3 pressing on the accelerator pedal, would that be consistent

 4 with the wheels spinning following hitting the wall.

 5 MR. JAVINS:  Note my objection because that's not

 6 responsive to my cross-examination.

 7 THE COURT:  Well, overruled.  It's within the matter

 8 you raised on cross-examination.  So it's within the scope of

 9 redirect.

10 MR. BIBB:  And I'd like to have that displayed so I

11 don't misquote that.

12 THE COURT:  You may.

13 MR. BIBB:  Mr. Doyle, can you quickly bring it up

14 there?

15 BY MR. BIBB: 

16 Q. Would the spinning tires also be consistent with

17 bystanders note that the patient was continually pushing on

18 the accelerator and wheels were spinning while the vehicle had

19 come to a stop and they had asked him to turn off the engine?  

20 Is that consistent -- 

21 A. It is.

22 Q. -- with Mr. Kemplin?

23 A. It is.

24 MR. BIBB:  Thank you very much, Dr. MacLean.

25 THE COURT:  All right.  Any recross?
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 1 MR. HEISKELL:  One moment, Your Honor.

 2 THE COURT:  Sure.

 3 MR. JAVINS:  No additional questions, Your Honor.

 4 THE COURT:  All right.  Dr. MacLean, thank you.  You

 5 may step down.  Make sure you don't take any exhibits with

 6 you, and I think you've got the actual cable.  If you would

 7 return that to my clerk.

 8 THE WITNESS:  I will.  Thank you.

 9 THE COURT:  You may step down, and you're excused.

10 THE WITNESS:  Thank you.

11 MR. JAVINS:  I would like to take that cable --

12 MR. BIBB:  Oh, we'll move the table.

13 MR. JAVINS:  No, I mean this cable.

14 MR. BIBB:  I thought you said table.  It's getting

15 late on a Friday there, Your Honor.

16 THE COURT:  All right.  So who's your next witness?

17 MR. COOKE:  Dr. Khaled Kebaish by deposition.

18 THE COURT:  All right.  And how long will his

19 deposition take?

20 MR. COOKE:  I think this is 20 to 30 minutes.

21 THE COURT:  All right.  Let's go ahead and do that.

22 MR. COOKE:  Your Honor, the defendant calls Dr.

23 Khaled Kebaish.

24 THE COURT:  All right.  Again, this is going to be

25 the lawyers reading to you from a deposition taken of the
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 1 doctor.  Just treat it as though the doctor were here live

 2 testifying.

 3 (The testimony of Khaled Kebaish was read) 

 4 MR. COOKE:  Thank you.  That concludes it.

 5 THE COURT:  All right.  Make sure you submit a copy

 6 of that marked transcript.

 7 MR. COOKE:  I believe counsel and I have agreed on

 8 the submission of exhibits for Dr. Kebaish, and I can read

 9 those into the record.  

10 THE COURT:  All right.

11 MR. COOKE:  Defendants would submit Defendant's 289,

12 290 --

13 THE COURT:  Go slow here so we can keep up with you.

14 289, 290.

15 MR. COOKE:  292, 293, 294, 295.

16 THE COURT:  Any objection?

17 MR. O'DELL:  No, Your Honor.

18 THE COURT:  They're all admitted.

19 All right.  Ladies and gentlemen, that will conclude the 

20 testimony that you hear today.  The lawyers advised me they've 

21 been making good progress.  So we will certainly have to 

22 continue Monday and probably Tuesday, but at this point it's 

23 our hope that we can get this case to you on Tuesday.   

24 Having said that, there's nothing more that we can really 

25 do today, so we're going to recess until 9:00 a.m. on Monday 
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 1 morning.   

 2 Please remember my instructions.  Don't discuss the case 

 3 with anyone.  Don't do any investigation or deliberation.   

 4 With that, you're excused.  I'd like to see the lawyers 

 5 up here for just a brief conference.   

 6 (Jury Out) 

 7 (Sidebar conference off the record with counsel) 

 8 (Proceedings adjourned at 4:11 p.m.) 

 9  
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 1 I N D E X 

 2 Plaintiffs' Witnesses      Direct   Cross   Redirect   Recross

 3 CLINTON ZACHARY MEYERS       17       30       38        -- 

 4 PHILLIP MOORE (testimony read) 

 5 JONATHAN SPRUNGER (testimony read) 

 6 Defendant's Witnesses

 7 STEVEN MACLEAN               65       152     196        -- 

 8 KHALED KEBAISH  (testimony read) 

 9 Plaintiffs' Exhibits        Admitted

10 No. 2A                         6 

11 No. 2B                         6 

12 No. 9C                        19 

13 No. 9B                        29 

14 No. 46                        48 

15 No. 47 (19 pages)             55 

16 Defendant's Exhibits

17 No. 32                        16 

18 No. 126                       79 

19 No. 289                      201 

20 No. 290                      201 

21 No. 292                      201 

22 No. 293                      201 

23 No. 294                      201 

24 No. 295                      201 

25     I, Teresa M. Ruffner, certify that the foregoing is a 
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 1 correct transcript from the record of proceedings in the 

 2 above-entitled matter. 

 3  

 4      /s/Teresa M. Ruffner               May 5, 2015 
______________________________   _____________________________

 5  

 6  

 7  

 8  

 9  
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

HUNTINGTON DIVISION 

HOWARD E. NEASE and 
NANCY NEASE, 

 Plaintiffs, 

v.        CIVIL ACTION NO.: 3:13-cv-29840 
       JUDGE CHAMBERS 

FORD MOTOR COMPANY,
a Delaware corporation 

 Defendant. 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO FORD MOTOR COMPANY’S 
MOTION, IN THE ALTERNATIVE, FOR A NEW TRIAL 

 Plaintiffs Howard Nease and Nancy Nease, by counsel, hereby respond in opposition to 

Ford Motor Company’s Motion, In the Alternative, For New Trial and memorandum in support 

thereof.  [DOC 240 and 241].  The facts of the action, when applied to West Virginia law, clearly 

indicate that no error occurred at trial and the defendant Ford Motor Company (“Ford”) is not 

entitled to a new trial or a remittitur.  In further opposition to Ford’s motion, the plaintiffs state 

as follows:

I. INTRODUCTION AND LEGAL AUTHORITY 

 Ford asks this Court to disregard the evidence, basic notions of justice and West Virginia 

law, and grant it judgment and/or a new trial.  The jury has spoken and Ford has not met its 

burden of proving it is entitled to a new trial or judgment as a matter of law.  This Court may set 

aside a verdict or grant a new trial if: “[1] the verdict is against the clear weight of the evidence, 

or [2] is based upon evidence which is false, or [3] will result in a miscarriage of justice, even 
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though there may be substantial evidence which would prevent the direction of a verdict.” Atlas

Food Sys. & Servs., Inc. v. Crane Nat. Vendors, Inc., 99 F.3d 587, 594 (4th Cir. 1996)(citations 

omitted).  “A Rule 50(b) motion should be granted if a district court determines, without 

weighing the evidence or considering the credibility of the witnesses, that substantial evidence 

does not support the jury's findings.”  Konkel v. Bob Evans Farms Inc., 165 F.3d 275, 279 (4th 

Cir. 1999).  Ford’s invitation to revisit old issues correctly ruled upon by this Court must be 

rejected.

II. ARGUMENT 

A. The jury instruction on the Morningstar risk/utility balancing principle was 
proper and no prejudice exists.

1. The Court’s instruction regarding the Morningstar risk/utility balancing 
principle is consistent with black letter West Virginia law. 

 This Court properly instructed the jury with regard to plaintiffs’ claims and absolutely no 

prejudice exists.  “[A]n error in jury instructions will mandate reversal of a judgment only if the 

error is determined to have been prejudicial, based on a review of the record as a whole.” 

Wellington v. Daniels, 717 F.2d 932, 938 (4th Cir. 1983).  Even if the jury instructions contain a 

flaw, there can be no reversal of judgment unless “serious” prejudice exists.  See Hardin v. Ski 

Venture, Inc., 50 F.3d 1291, 1296 (4th Cir. 1995).  

 Of the fourteen (14)-paragraph instruction addressing plaintiffs’ strict liability claim, 

defendant focuses this Court’s attention upon the following two sentences: 

In balancing the benefits and risks of the vehicle’s design, you may consider the 
cost, feasibility, and utility of alternative designs for the Ford Ranger.  If a 
product can be made safer and the danger may be reduced by an alternative design 
at no substantial increase in price, then the manufacturer has a duty to adopt such 
a design. 
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[DOC 232], pp. 45-48, 200, 216.  Then, defendant seeks to isolate the phrase “duty to adopt” to 

argue that the instructions, when viewed in toto, were erroneous.  Such an argument is 

inconsistent with the general standards governing jury instructions.  This is to say that when 

viewing the instructions as a whole, the jury was properly instructed on West Virginia law with 

regard to the plaintiffs’ strict liability claim.  See [DOC 232].  Even if the defendant’s invitation 

to view the “duty to adopt” language in isolation is accepted, its argument must still be rejected 

because the instruction is wholly consistent with West Virginia law and no “serious” prejudice 

resulted.

 As a matter of black letter West Virginia law, “[t]he cause of action covered by the term 

‘strict liability in tort’ is designed to relieve the plaintiff from proving that the manufacturer was 

negligent in some particular fashion during the manufacturing process and to permit proof of the 

defective condition of the product as the principal basis of liability.” Syl. Pt. 3, Morningstar v. 

Black & Decker Mfg. Co., 162 W. Va. 857, 253 S.E.2d 666 (W.Va. 1979).  In West Virginia, 

“the general test for establishing strict liability in tort is whether the involved product is defective 

in the sense that it is not reasonably safe for its intended use.  The standard of reasonable 

safeness is determined not by the particular manufacturer, but by what a reasonably prudent 

manufacturer's standards should have been at the time the product was made.”  Id. at Syl. Pt. 4. 

 “The term ‘unsafe’ imparts a standard that the product is to be tested by what the 

reasonably prudent manufacturer would accomplish in regard to the safety of the product, having 

in mind the general state of the art of the manufacturing process, including design, labels and 

warnings, as it relates to economic costs, at the time the product was made.”  Id. at Syl. Pt. 5 

(emphasis added).   
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 West Virginia law mandates that a product be reasonably safe for its intended use and 

when considering “safeness” the jury may consider the design and economic costs.  Where a 

product is unsafe and such unsafeness can be designed out at a reasonable cost, a manufacturer 

cannot avoid liability.  This is precisely what the subject jury instruction states and precisely 

what West Virginia law provides.   

 The Court’s instruction regarding the risk/utility balancing principle of Morningstar is 

similarly consistent with case law on a national level.  As one commentator recognized: 

Risk-utility assessments are often straight forward and simple.  Suppose a 
manufacturer produces an industrial press that delivers 60 tons of force.  Such a 
press creates a risk that the operator’s hand may be crushed if the press is 
accidentally activated when the operator is handling materials in the press bed.  
The manufacturer can cheaply eliminate the risk by designing the press so that it 
can be activated only when the operator presses two separate buttons away from 
the press area.  Courts can easily find that the press is defective under the risk-
utility balance because a large reduction in risk can be achieved at a relatively 
small cost.  Conversely, if the risk were low and the costs of avoiding it high, the 
product would not be defective, and the defendant would not be liable either on a 
negligence or a ‘strict liability’ theory. 

Dan B. Dobbs, The Law of Torts, DOBBLOT § 456.  Stated differently, when determining 

feasibility of an alternative design, cost is an appropriate factor.  This principle is borne out in 

cases such as: Sexton By & Through Sexton v. Bell Helmets, Inc., 926 F.2d 331 (4th Cir. 1991); 

Dreisonstok v. Volkswagenwer, A.G., 489 F.2d 1066 (4th Cir. 1974); and Bly v. Otis Elevator, 

713 F.2d 1040 (4th Cir. 1983).

 In Sexton By & Through Sexton v. Bell Helmets, Inc., 926 F.2d 331, the Court examined 

Kentucky common law to determine whether the defendant was entitled to a new trial after a jury 

found that the manufacturer was liable under a strict liability theory where a motorcycle helmet 

was unsafe.  When analyzing Kentucky product liability law, the Sexton court recognized that: 

the reasonable expectation of purchasers requires a factual examination of what 
society demanded or expected from a product. This may be proved from evidence 
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of actual industry practices, knowledge at the time of other injuries, knowledge of 
dangers, the existence of published literature, and from direct evidence of what 
reasonable purchasers considered defective at the time. While society demands 
and expects a reasonably safe product, an examination of societal standards at any 
given point in time usually reveals an expectation that balances known risks and 
dangers against the feasibility and practicability of applying any given 
technology.

Sexton By & Through Sexton v. Bell Helmets, Inc., 926 F.2d 331, 337 (emphasis added).  Hence, 

similar to the Morningstar risk/utility balancing principle, the Sexton court recognized that it is 

appropriate, as a matter of basic application of product liability principles, to balance the risk and 

dangers against the practicality of making a safer product.  By extension and application of the 

facts presented in the instant action, this includes consideration of feasibility encompassing both 

the ability to make a product safe and the cost of making a product safer.   

In Dreisonstok v. Volkswagenwerk, A.G., 489 F.2d 1066, the plaintiff brought a claim 

against Volkswagenwerk, A.G., alleging that the manufacturer failed to use due care in its design 

after the microbus the plaintiffs were riding in collided with a telephone pole.  Similar to both 

Morningstar, 162 W. Va. 857, 253 S.E.2d 666, and Sexton, 926 F.2d 331, Dreisonstok

recognized that “the likelihood and gravity of harm ‘must be balanced in every case [against]1

the utility of the type of conduct in question.”  489 F.2d 1066, 1071(citation omitted).  The 

Dreisonstok court applies this principle with a level of specificity, plainly borne out of the basic 

risk/utility balancing principle, and recognized that: “[o]f course, if an article can be made safer 

and the hazard of harm may be mitigated ‘by an alternate design or device at no substantial 

increase in price’, then the manufacturer has a duty to adopt such a design.”  489 F.2d 1066, 

1072 (citation omitted).  This is the precise principle on which the Court instructed the jury.  

1 The word "against" appears to have been intended here but was apparently omitted from the original text 
and has been added by the undersigned for purposes of clarity.
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 In Bly v. Otis Elevator Co., 713 F.2d 1040, the plaintiff was injured while operating a 

truck lift used to transport canisters throughout a factory.  The truck was driven in reverse and 

the canister obstructed visibility.  The plaintiff was crushed between the canister and the truck 

controls. Id. at 1042.  The plaintiff argued that “the lift truck as designed was defective and 

‘unreasonably dangerous’ because its shin-high guards provided inadequate protection to the 

operator in rear-end collisions. In support of this theory, plaintiff produced substantial expert and 

documentary evidence which if accepted by the jury indicated that, by the 1940's when this truck 

was manufactured and sold, industry and government circles had recognized the need for waist-

high guards on such lift trucks as a reasonable means of ensuring greater safety.”  Id. at 1043. 

When discussing the facts, the Bly court recognized the principle that “if an article can be made 

safer and the hazard of harm may be mitigated ‘by an alternative design or device at no 

substantial increase in price,’ then the manufacturer has a duty to adopt such a design.” Id. citing

Dreisonstok v. Volkswagenwer, A.G., 489 F.2d 1066, 1073.  Hence, under the risk/utility 

balancing test, it is proper for a jury to consider the cost of an alternative design.  A jury 

instruction which instructs as to the specific application of the balancing test is simply not 

erroneous and is perfectly consistent with the risk/utility balancing test recognized in 

Morningstar.

2. Ford suffered no prejudice as a result of the verdict. 

 As evidenced in Section II, A, 1 supra, Ford suffered no prejudice because the jury 

instruction is consistent with West Virginia law.  Nevertheless, even assuming arguendo that the 

instruction was erroneous, Ford suffered no actual prejudice.  In an attempt to construct a veil of 

prejudice against it, Ford contends that plaintiffs’ counsel directly argued the erroneous 

instruction to the jury with regard to the strict liability claim.  Contrary to Ford’s argument and 
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citation, plaintiffs argued this instruction with regard to the negligence claims.  [DOC 232], p. 

238 (recognizing that the jury could “find that Ford breached its duty.”). See [DOC 241], p. 7.  

Further, the mere fact that plaintiffs’ counsel argued that there was a feasible alternative design 

that “would prevent dirt and grime from getting in” does nothing to highlight the alleged 

erroneous instruction.  The fact remains that the defendant was free to argue, and did argue, that 

the subject product was reasonably safe for its intended use.

 The jury was fully instructed on the elements the plaintiffs were required to prove to 

establish a strict liability claim.  See jury instructions at pp. 6-9. When viewing the strict product 

liability instruction in its totality, it cannot be said that Ford suffered any prejudice.

 B. The jury verdict is consistent with the causes of action asserted by the   
  plaintiff. 

 Defendant Ford has waived any argument with regard to the overlap between a claim of 

strict liability and negligence because it failed to raise an objection at trial.  “[T]o preserve an 

objection to the instructions to the jury, a party is required to point out specifically the nature of 

the objection.” Mattison v. Dallas Carrier Corp., 947 F.2d 95, 112 (4th Cir. 1991).  A failure to 

raise a specific objection will result in a waiver of the challenge to the instruction. Belk, Inc. v. 

Meyer Corp., 679 F.3d 146, 153 n. 6 (4th Cir. 2012).  Ford failed to specifically object as 

required by F.R.Civ.P. 51(c).  It may not fail to object for strategic reasons and then cry foul 

upon receiving an adverse jury decision.  Nevertheless, even if this Court considers the merits of 

Ford’s argument, it still must be rejected. 

 In order to recover under a theory of negligence, a plaintiff must prove the four elements 

of duty, breach, causation, and damages.  Carter v. Monsanto Co., 212 W.Va. 732, 737, 575 

S.E.2d 342, 347 (2002). See Hersh v. E-T Enterprises, Ltd. P'ship, 232 W. Va. 305, 310, 752 

S.E.2d 336, 341 (2013).  Bound up with this concept of negligence is a post-sale duty to warn 
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which is not permitted under a theory of strict liability.  See generally Syl. Pt. 3, Sewell v. 

Gregory, 179 W.Va. 585, 371 S.E.2d 82 (W.Va. 1988); Lewellyn v. Shott, 109 W. Va. 379, 155 

S.E. 115, 115 (W.Va. 1930); Andrick v. Town of Buckhannon, 187 W. Va. 706, 712, 421 S.E.2d 

247, 253 (W.Va. 1992).  Moreover, unlike a strict liability claim, the issue is one of foreseeable 

use, not the intended use.

 In contrast, in order to recover a theory of product liability, a plaintiff need only prove 

that the “product is defective in the sense that it is not reasonably safe for its intended use.  The 

standard of reasonable safeness is determined not by the particular manufacturer, but by what a 

reasonably prudent manufacturer's standards should have been at the time the product was 

made.”  Syl. Pt. 4, Morningstar v. Black & Decker Mfg. Co., 162 W. Va. 857, 253 S.E.2d 666 

(1979).  Unlike a negligence theory, there is no requirement that the plaintiff prove breach of a 

duty or fault.  Moreover, unlike a negligence theory, the risk/utility paradigm is directly 

applicable.  Syl. Pt. 5, Id.

 While there is arguably conceptual overlap, the elements and analysis a plaintiff must 

establish to prove these separate and distinct causes of action are vastly different and the 

analytical gap is a wide one. See Talkington v. Atria Reclamelucifers Fabrieken BV, 152 F.3d 

254 (4th Cir. 1998); Connelly v. Hyundai Motor Co., 351 F.3d 535 (1st Cir. 2003); Brennen v. 

Mogul Corp., 151 Vt. 91, 557 A.2d 870 (Vt. 1988)(permitting negligence and product liability 

claims to be considered by a jury). 

C. The Court committed no reversible error with regard to the Olson and Huber
examinations.

The entire factual premise upon which Ford bases its argument with regard to the Olson

and Huber evidence is false.   Ford’s argument suggests that this Court let in the entirety of the 

Olson and Huber actions to directly prove defect.  Nothing is further from the truth.  First, Ford 
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does not cite a single shred of OSI “evidence . . . to prove defect” in the record that was admitted 

at trial in its motion despite the fact that it ordered the trial transcript. The reason for Ford’s 

glaring lack of support for its argument is simple.  There was no OSI evidence admitted at trial to 

prove defect,2 which is consistent with the Court’s pre-trial and in-trial rulings, and Ford’s 

motion must be considered within the context of the actual rulings of the Court and the trial 

testimony.   

 As a secondary matter, it is also important to view Ford’s argument through the prism of 

this Court’s limiting instruction to the jury.  That is, the jury was instructed as follows: 

In this case, the plaintiffs offered testimony concerning reports made to Ford of 
alleged other incidents of unintended acceleration. You are instructed that you 
may only consider the alleged other incidents for the limited purpose of 
determining whether Ford had notice of the defect the plaintiffs allege. You may 
not consider this testimony for any purpose in evaluating the plaintiffs’ strict 
product liability claim, and you may not consider it as evidence that the 2001 
Ford Ranger was defective or not reasonably safe for its intended use.

Jury instructions, p. 3, Paragraph 5, c (emphasis added).  Even though no OSI evidence was 

admitted to prove defect at trial, out of an abundance of precaution, this Court specifically 

instructed the jury that it could not consider “other incidents” evidence for the strict liability 

claim or to prove that the Ford Ranger was not reasonably safe for its intended use.  Based on 

this instruction alone, Ford’s argument fails.  Ford also fails to point to any support in the record 

which indicates the jury ignored this very straight-forward instruction.

 Plaintiffs would also point out that evidence of other similar incidents was offered by the 

plaintiffs, but rejected by the Court even though: (1) the products were similar if not identical; 

and (2) the defect and the result of the defect were identical.  Assuming arguendo a Rule 404(b) 

2 The Court did allow evidence of other incidents to rebut Ford’s defense that the brakes would 
always overcome an open throttle, but the Court did not allow the plaintiffs to admit or to argue 
that OSI evidence was proof a defect existed in the Ford Ranger.   
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analysis is appropriate, plaintiffs hereby incorporate by reference their arguments at the pretrial 

conference, trial and those authorities and facts set forth in Plaintiffs’ Response in Opposition to 

Motion by Ford Motor Company’s Motion in Limine to Exclude Evidence of Other Incidents of 

Alleged Unintended Acceleration [DOC 136], Plaintiffs’ Motion in Limine for Judicial Notice of 

Previous Actions and Jury Findings [DOC 107], Plaintiffs’ Notice of Intent to Utilize Rule 

404(b) Evidence [DOC 112], and Plaintiffs’ Reply in Support of Motion in Limine for Judicial 

Notice of Previous Actions and Jury Findings [DOC 149]. 

 D. There was no altered evidence produced in this case and Defendant Ford has  
  failed to prove any eleventh-hour spoliation claim. 

Defendant Ford next alleges that the verdict was based on altered or false evidence 

because when the truck was eventually examined by experts, the accelerator pedal was no longer 

pressed to the floor of the truck. However, none of Defendant’s contentions are correct. The 

Fourth Circuit has discussed spoliation and the requirements for finding spoliation at length:

Spoliation is a rule of evidence, and the decision to impose sanctions for 
violations is one "'administered at the discretion of the trial court'" and governed 
by federal law. Hodge v. Wal-Mart Stores, Inc., 360 F.3d 446, 450 (4th Cir. 2004) 
(quoting Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 155 (4th Cir. 1995)). 
When reviewing a district court's ruling on a plaintiff's request for a spoliation 
inference, even on a grant of summary judgment, we have held that the district 
court's ruling "must stand unless it was an abuse of the district court's 'broad 
discretion' in this regard." Id. (citing Cole v. Keller Indus., Inc., 132 F.3d 1044, 
1046-47 (4th Cir. 1998)). Ms. Turner, as the party disputing the district court's 
ruling, bears the burden of establishing spoliation. See id. at 453. 

A party seeking sanctions based on the spoliation of evidence must establish, inter 
alia, that the alleged spoliator had a duty to preserve material evidence. This duty 
arises "not only during litigation but also extends to that period before the 
litigation when a party reasonably should know that the evidence may be relevant 
to anticipated litigation." Silvestri v. Gen. Motors Corp., 271 F.3d 583, 591 (4th 
Cir. 2001). Generally, it is the filing of a lawsuit that triggers the duty to preserve 
evidence. Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 522 (D. Md. 
2010). Moreover, spoliation does not result merely from the "negligent loss or 
destruction of evidence." Vodusek, 71 F.3d at 156. Rather, the alleged destroyer 
must have known that the evidence was relevant to some issue in the anticipated 
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case, and thereafter willfully engaged in conduct resulting in the evidence's loss or 
destruction. See id. Although the conduct must be intentional, the party seeking 
sanctions need not prove bad faith. Id.

Turner v. United States, 736 F.3d 274, 281-282 (4th Cir. N.C. 2013). 

 However, there was no spoliation of evidence in this matter. First, Defendant Ford failed 

to raise this issue at any point before or during the trial. Thus, even if this Court could find 

spoliation occurred in this matter, many of the remedies granted upon a finding of spoliation are 

no longer available, such as an adverse inference instruction. Second, and most importantly, 

under the relevant case law, Defendant Ford cannot prove spoliation or any kind of evidence 

alteration. In order to prove spoliation, Defendant Ford must first prove that Plaintiffs had a duty 

to preserve material evidence, and that duty is generally triggered when a party knew or 

reasonably should know that the evidence may be relevant to anticipated litigation. In the present 

case, the Plaintiffs did not maintain autonomous control of the truck in question from the time of 

the crash. Immediately after the crash, the truck was towed to a salvage yard as is typical in any 

disabling crash. The Plaintiffs had no control over the truck at that time, as Mr. Nease was 

hospitalized with serious injuries and Mrs. Nease was at his side. At some later date, the truck 

was then moved to a different salvage yard in Ashland, Kentucky at the direction of Erie 

Insurance, the Nease’s auto insurance carrier. See Exhibit A which is a letter from Auto 

Insurance Auctions dated February 14, 2013, which definitively proves that Auto Insurance 

Auctions still had exclusive control of the subject Ford Ranger four months after the crash. At no 

time during this move did Plaintiffs have control over the truck. Eventually in April of 2013, the 

Ford Ranger was moved from the Ashland, Kentucky, salvage yard to the Plaintiffs’ son’s home 

after plaintiffs’ counsel was able to locate the truck and purchase it for salvage value from Erie 

Insurance. See letter from Plaintiffs’ counsel to Erie insurance dated April 1, 2013, confirming 
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this fact.  Only then was it inspected, at which time Mr. Sero found that the accelerator was no 

longer depressed. Defendant Ford cannot prove that Plaintiffs, as the “alleged destroyer” of the 

evidence, “willfully engaged in conduct resulting in the evidence’s loss or destruction” as 

required by Vodusek/Turner, and there was absolutely no evidence of this adduced at trial. 

 Defendant Ford further alleges that Officer Dent’s testimony is somehow false because 

several months later, when the truck was finally examined, the accelerator was no longer 

depressed. This is disingenuous for several reasons. First, there is no proof that Officer Dent was 

lying or would have cause to lie about the condition of the pedal as observed on the date of the 

crash. Second, the fact regarding the pedal being depressed was specifically recorded in the 

police report at the time of the crash, and is supported by Mr. Nease’s testimony that the pedal 

was depressed to the floor. Finally, Mr. Sero’s testing shows that the pedal continued to have 

seven pounds of force acting against it when he tested it which means that the pedal had good 

reason to release over time without anyone tampering with it.  

 Defendant also makes a blanket statement that “[t]he alteration of evidence in this circuit 

is problematic and requires a new trial when it creates prejudice to a party in litigation.” 

However, Defendant fails to prove any alteration of evidence, fails to make any showing that this 

is somehow an epidemic in the Fourth Circuit, and even failed to raise the issue until after the 

trial was completed and Plaintiffs were victorious. Plaintiffs and Defendant Ford received the 

same evidence in this matter, and therefore no prejudice occurred. Thus, there is no cause for a 

new trial.  

 E.  The Court did not err in admitting Dr. Mark Moreland’s medical opinions  
  but excluding the speculative opinions of Dr. Lisa Gwin. 

 Defendant Ford next argues that the Court erred in allowing Dr. Moreland to provide 

“undisclosed expert opinions” at trial that were allegedly outside the facts contained in Mr. 

Case 3:13-cv-29840   Document 245   Filed 05/13/15   Page 12 of 21 PageID #: 6920

JA2548

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 221 of 602



13

Nease’s medical records, and also erred in limiting the testimony of Dr. Lisa Gwin. As the 

defendant noted, these issues were previously addressed by this Court when it denied Ford’s 

“Motion to Preclude Plaintiffs from Introducing Undisclosed and/or Unsubstantiated Expert 

Opinions” and when this Court granted Plaintiffs’ ”Motion in Limine to Exclude Certain 

Opinion Testimony of Defendant Ford’s Expert Lisa Gwin, D.O., B.S.E.E.” As Defendant Ford 

advances no new arguments, this Court should not grant a new trial on these grounds as this 

Court’s original rulings were sound. 

 First, Dr. Moreland’s opinions were properly disclosed on July 15, 2014, as an expert 

witness in “Plaintiffs’ Expert Witness Disclosure.” On page 5-6 of said disclosure, Plaintiffs 

disclosed treating physicians as experts, noting specifically that those physicians would offer 

expert testimony “within their respective areas of expertise, based upon their respective 

knowledge of Howard Nease’s course of treatment, care, diagnoses, prognoses, medical 

condition and future medical care needs related to the subject crash.” See, Exhibit B, Plaintiffs’ 

Expert Witness Disclosure. Dr. Mark Moreland was listed among the treating physicians being 

disclosed as expert witnesses at that time. No objection was made to the expert witness 

disclosure. 

 Defendant first argues that the testimony of Dr. Moreland regarding his opinions was 

undisclosed. This Court has stated: 

Pursuant to Federal Rule of Civil Procedure 26(a)(2)(B),  an expert witness must  
provide a written report if he or she "is one retained or specially employed to 
provide expert testimony in the case or one whose duties as the party's employee 
regularly involve giving expert testimony." Fed. R. Civ. P. 26(a)(2)(B). In Pretrial 
Order # 48, this court found that "[w]hile treating physicians and surgeons are 
typically highly trained and educated, and offer opinions concerning their care 
and treatment of their patients, they do not automatically qualify as 'expert 
witnesses' who must write a report and make Rule 26(a)(2)(B) disclosures." 
(Pretrial Order # 48, Case No. 2:10-md-02187 [Docket 290], at 4). This court held 
that "[a]bsent evidence that a plaintiff's treating physician or surgeon is retained 
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or specially employed to provide expert testimony, a Rule 26(a)(2)(B) written 
report will not be required." (Id. at 5). 

The inquiry is whether the treating physician's testimony addresses knowledge 
gained and opinions formed during the course of treatment, or whether the 
treating physician seeks to offer opinions which address information outside the 
scope of treatment. See Goodman v. Staples the Office Superstore, LLC, 644 F.3d 
817, 824-26 (9th Cir. 2011)  (discussing and joining the Sixth, Seventh, and 
Eighth Circuits in holding that "a treating physician is only exempt from Rule 
26(a)(2)(B)'s written report requirement to the extent that his opinions were 
formed during the course of treatment."); see also Hershberger v. Ethicon Endo-
Surgery, Inc., No. 2:10-cv-00837, 2012 U.S. Dist. LEXIS 18799, 2012 WL 
524442, at *6-7 (S.D. W. Va. Feb. 15, 2012) (analyzing whether an attending 
surgeon's testimony was that of a treating physician or an expert witness).

Cisson v. C. R. Bard, Inc. (In re C. R. Bard, Inc.), 948 F. Supp. 2d 589, 614-615 (S.D. W. Va. 

2013). In the present case, Dr. Moreland’s disclosure clearly does not require a written report. As 

stated in the expert witness disclosure, his opinions are found in the medical records and were 

formed through his treatment of Mr. Nease. His testimony in regard to the medications Mr. 

Nease was taking was formed through his treatment of Mr. Nease. As this Court has stated, and 

as is customary in just about every personal injury case, “the treating physicians are, of course, 

able to testify as to opinions formed during the course of treatment.” Id. at 616. 

The disclosure was clear enough to allow defense counsel to depose Dr, Moreland on 

these issues and thus not create surprise as to his opinions. Defense counsel chose what questions 

to ask at deposition and was not limited.  The Cisson Court discussed the importance of ample 

notice to the other party of the opinions of a treating physician in finding that the treater could 

testify even without producing a formal expert report, noting that “[t]here was no surprise to [the 

opposing party] because. . .[it] had ample notice of any expert opinions that the treating 

physicians intended to offer.” Id. at 616. The Cisson Court also stated that “allowing the 

testimony would not disrupt the trial.” The same holds true in the present case. Defendant was 
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fully aware of Dr. Moreland’s opinions through the medical records and his deposition. Ford 

certainly could have asked Dr. Moreland at his deposition about Mr. Nease’s medications since 

Dr. Moreland saw Mr. Nease just days before the crash, but for whatever reason Ford chose not 

to.  Allowing Dr. Moreland’s testimony was not disruptive to the trial of this matter nor was it in 

any way unfairly prejudicial. Moreover, defendant was provided with a medical authorization to 

gather all of Mr. Nease’s medical records and the plaintiffs provided the defendant with 

voluminous records independent of the medical authorization.  There is no surprise or “unfair 

prejudice” to Ford in allowing Mr. Nease’s treating doctors to testify about Mr. Nease’s 

prescribed medications and the medical effects thereof. Defendant asserts that Dr. Moreland’s 

testimony as to what medications Mr. Nease took on the date of the crash was “beyond any 

consultation, examination, or underlying treatment” of Mr. Nease; however, this is patently false, 

as the medications he was taking just days before the crash were prescribed by Dr. Moreland and 

he would know of all medications he was on as his family physician, and that testimony falls 

strictly within his treatment range.  

As to the Court’s limiting of Dr. Gwin’s testimony, in her expert disclosure and/or her 

deposition, Dr. Gwin merely opined that certain medications can cause side effects which may 

cause driver drowsiness and Dr. Gwin was permitted to testify on those issues at trial, as well as 

her bio-mechanical opinion testimony.  Dr. Gwin was a retained expert, unlike Dr. Moreland.  

Dr. Gwin’s report did not disclose any medical opinion testimony beyond the medication issues. 

Ford was invited during trial to point the Court to such disclosure and could not.  Therefore, her 

medical opinion testimony would have been in violation of Federal Rule of Civil Procedure 

26(a)(2)(B). Moreover, Ford introduced evidence of Mr. Nease’s pre-existing medical conditions 

through multiple witnesses and medical records, and it is misleading for Ford to argue otherwise.  
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The jury was fully aware of every pre-existing medical condition Mr. Nease had through 

admitted evidence, and then Ford highlighted those pre-existing conditions to the jury in opening 

and closing.  Plaintiffs would also note that Ford’s human factors expert, Dr. Nathan Dorris, 

testified specifically, in detail, how each of the pre-existing conditions Mr. Nease had would 

make it more likely for him to mistake the gas pedal for the brake.  In other words, even if Dr. 

Gwin’s medical opinions had been properly disclosed, Ford was not prejudiced in this case by 

the Court’s ruling. 

III. This Court should not set aside or remit a portion of the jury award, as 
the award granted was well within the sound province of the jury. 

 Defendant Ford next argues that the verdict was excessive because the award for future 

medical expenses was higher than the present value presented by Zachary Meyers, the expert 

economist presented by Plaintiffs. Ford cites no authority for its position. However, Defendant 

Ford wholly ignores that Mr. Meyers and Cathy Gross testified that the life care plan and 

resulting economic report regarding that life care plan were extremely conservative and 

represented only the bare minimum in future medical care needs for Mr. Nease. Mr. Meyers 

testified “I was very conservative with everything on this. This is a very conservative number.” 

Trial Transcript Day 4, p. 41, l. 18-19. Moreover, Mr. Meyers also testified that he ended the 

economic valuation at age 86, which was “very conservative,” because “I typically calculate any 

sort of damages for a life care plan or any other non-compensatory damage component up 

through age 100.” Id., p. 25, l. 25, p. 26, l. 1-3. Thus, it is clear from the testimony in this case 

that the life care plan amount found in Mr. Meyers’ report was only the minimum amount for 

Mr. Nease’s future medical expenses. When plaintiffs moved for a directed verdict on the issue 

of undisputed future damages, Ford argued that the jury could award less and opposed the 

motion.  Just as the number awarded can be less, the jury can also determine the plaintiffs are 
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entitled to more than the bare-bones minimum amount, like they did in this case.  Thus, the jury 

was well within its province to award an amount greater than the amount in Mr. Meyers’ report if 

it found that Mr. Nease needed more than the minimum life care amount.   

 Dr. Moreland, Plaintiff’s treating physician, testified that Mr. Nease required future 

medical care.  Further, expert Cathy Gross confirmed that all of Mr. Nease’s other treating 

physicians confirmed the need for, and nature of future medical treatment Mr. Nease will 

require.  The undisputed evidence proves that Mr. Nease suffered many permanent injuries as a 

result of the vehicle collision which will require future medical treatment and expenses 

associated with that treatment.  The jury heard testimony from Plaintiffs, Dr. Moreland and 

expert Cathy Gross regarding the nature of the past treatment which will continue into the future.  

That collective testimony supports the jury’s award for the future medical care and expenses the 

jury determined Mr. Nease will incur.   

 The jury award for more than the minimum projected future costs does not mean the jury 

was confused, but rather that it found Mr. Nease will require and incur more than the minimum 

future expenses.  In furtherance, the jury verdict form stated: 

 Costs for future medical care, and expenses     $ 500,000.00 

It is more than reasonable to believe that the jury intended to compensate Mr. Nease not only for 

the proposed cost of future medical care, but also for other future expenses. When, as here, a 

party contends that the verdict is inconsistent, the Court is required to determine whether the 

verdict can be sustained on any reasonable theory. Atlas Food Sys. & Servs., Inc. v. Crane Nat'l 

Vendors, Inc., 99 F.3d 587, 599 (4th Cir. 1996). A reasonable theory in this case is that the jury 

felt Mr. Nease was entitled to more than the minimal, conservative life care plan presented and 

that he will incur more in the way of future medical care, and expenses associated with his 
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medical care, including travel costs to his care providers, including his specialist located in 

Pennsylvania. Consistent with the jury award, Cathy Gross testified that Mr. Nease could 

certainly use more care and assistance, but that she kept her projections to the bare minimum.  

The jury obviously believed Mr. Nease was entitled to more than the bare minimum, which is a 

logical conclusion to be drawn from the verdict.  The jury also obviously believed Mr. Nease 

should be compensated with the additional expenses associated with obtaining medical care, 

including travel costs and expenses.

 The law on remittitur supports a denial of Defendant Ford's motion for a new trial or 

alternatively, for remittitur.   

As to remittitur, the Fourth Circuit has stated: If we conclude that the jury's award 
of compensatory damages is excessive, we have the option of ordering a new trial 
nisi remittitur. Remittitur, which is used in connection with Fed. R. Civ. P. 59(a), 
is a process, dating back to 1822, by which the trial court orders a new trial unless 
the plaintiff accepts a reduction in an excessive jury award. Therefore, if a 
reviewing court concludes that a verdict is excessive, it is the court's duty to 
require a remittitur or order a new trial, and the failure to do so constitutes an 
abuse of discretion. Cline v. Wal-Mart Stores, Inc., 144 F.3d 294, 305 (4th Cir. 
1998) (internal citations and quotations omitted). "[J]ury determinations of factual 
matters such as . . . the amount of compensatory damages will be reviewed . . . by 
determining whether the jury's verdict is against the weight of the evidence or 
based on evidence which is false." Id.

Koger v. Norfolk Southern Ry., 2010 U.S. LEXIS 26209, 4-5 (S.D.W.Va. Feb. 26, 
2010).

Moreover, the Cline Court noted that: 
In Johnson v. Parrish, 827 F.2d 988 (4th Cir. 1987), we explained that, pursuant 
to Rule 59, a damages verdict must be set aside if "[1] the verdict is against the 
clear weight of the evidence, or [2] is based upon evidence which is false, or [3] 
will result in a miscarriage of justice," id. at 991 (quoting Aetna Casualty & 
Surety Co. v. Yeatts, 122 F.2d 350 (4th Cir. 1941)). We have since explained that 
"jury determinations of factual matters such as . . . the amount of compensatory 
damages will be reviewed [under the first two prongs of our standard,] by 
determining whether the jury's verdict is against the weight of the evidence or 
based on evidence which is false." Atlas Food, 99 F.3d at 594. Such review 
requires a "comparison of the factual record and the verdict to determine their 
compatibility." Id.
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In the present case, there is no legal basis for remittitur. The verdict is not excessive, and is not 

against the clear weight of the evidence. As stated above, the line on the verdict form was “for 

future medical care, and expenses.”  Ford did not object to this wording on the verdict form.   It 

is clear that the jury found that Mr. Nease would have expenses over and above the minimum life 

care plan presented. Additionally, there are no allegations that the verdict is based on any false 

evidence. Finally, the verdict does not create a miscarriage of justice; the verdict is meant to 

compensate a man who was severely injured by Defendant Ford's defective product. Defendant 

Ford cannot prove the legal elements necessary for this case for remittitur or for a new trial to be 

granted. Therefore, this Court should not set aside or remit any portion of the jury’s award. 

IV. CONCLUSION 

 WHEREFORE, the plaintiffs pray that Ford Motor Company’s motion be denied, and the 

plaintiffs be awarded other such relief as deemed fair and reasonable. 

Respectfully submitted, 
HOWARD NEASE and  

                 NANCY NEASE, 
         By Counsel 

/s/ L. Lee Javins. II_________________
L. Lee Javins, II, (WV State Bar No. 6613)
BUCCI BAILEY & JAVINS, L.C. 
Post Office Box 3712      
Charleston, West Virginia 25337 
Telephone (304) 345-0346 
Facsimile (304) 345-0375 

Edgar F. Heiskell, III (WV State Bar No. 1668) 
PO Box 3232 
Charleston, WV  25332 
Telephone (304) 989-4459  

Tony L. O’Dell (WV State Bar No. 5770) 
TIANO O‘DELL, PLLC 
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118 Capitol Street 
Charleston, WV  25301  
Telephone (304) 720-6700 
Facsimile (304) 720-5800 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

HUNTINGTON DIVISION 

HOWARD E. NEASE and 
NANCY NEASE, 

 Plaintiffs, 

v.        CIVIL ACTION NO.: 3:13-cv-29840 
       JUDGE CHAMBERS 

FORD MOTOR COMPANY,
a Delaware corporation 

 Defendant. 

CERTIFICATE OF SERVICE 

 The undersigned, counsel for plaintiffs, Howard Nease and Nancy Nease hereby certifies 
that on this 13th day of May, 2015, a copy of the foregoing PLAINTIFFS’ RESPONSE IN 
OPPOSITION TO FORD MOTOR COMPANY’S MOTION, IN THE 
ALTERNATIVE, FOR A NEW TRIAL was electronically filed with the Clerk of the 
court using the CM/ECF system, which will send notification of such filing to the following 
CM/ECF participants:

Andrew B. Cooke, Esq. 
Michael Bonasso, Esq.     
Susan W. Romaine, Esq. 
Flaherty Sensabaugh Bonasso 
PO Box 3843 
Charleston, WV 25338 

J. Randolph Bibb, Esq. 
Ryan N. Clark, Esq. 
Robert Chapski, Esq. 
Lewis, Thomason, King, Kreig & Waldrop, P.C. 
PO Box 198615 
454 Church Street, Suite 2500 
Nashville, TN 37219 

      /s/ L. Lee Javins, II________________ 
     L. Lee Javins, II (WVSB # 6613)
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 1 Thursday, March 26, 2015, at 8:53 a.m. in open court

 2 (REPORTER'S NOTE:  The preliminary matters out of the 

 3 jury's presence and the trial testimony in the jury's presence 

 4 of plaintiffs' witness Samuel Sero have been previously 

 5 transcribed and filed as ECF No. 221, pages 1-154.) 

 6 THE COURT:  All right.  Dr. Moreland, if you'll step

 7 up here, my clerk will swear you in and then you can take the

 8 witness stand.

 9 THE CLERK:  Please raise your right hand.

10 MARK MORELAND, PLAINTIFFS' WITNESS, SWORN 

11 DIRECT EXAMINATION 

12 BY MR. O'DELL: 

13 Q. Please state your name.

14 A. My name is Mark Moreland.

15 Q. What is your occupation?

16 A. I'm a family physician in Nitro.

17 Q. Are you Howard Nease's family physician?

18 A. Yes.

19 Q. How long have you been Howard's family physician?

20 A. Since 1992.

21 Q. So you've known Howard for a long time, obviously.

22 A. Many, many years.

23 Q. Before we get into your knowledge and opinions in this

24 case, why don't you tell the jury a little bit about your

25 educational background and your work history.
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4

 1 A. I graduated with a B.S. in biology from West Virginia

 2 State.  I have a masters degree from Marshall University in

 3 biology.  I have a doctorate degree from Marshall University.

 4 And I completed a three-year family practice residency at

 5 CAMC.

 6 Q. How long have you been a practicing family physician?

 7 A. Since 1987.

 8 Q. Where do you do that?

 9 A. Nitro, West Virginia.

10 Q. It's fair to say, Doctor, that you've known Howard a long

11 time before an automobile crash in November 20, 2012, and

12 you've known him since, correct?

13 A. Yes.

14 Q. How many times over the years do you think you've had

15 reason to see Howard Nease?

16 A. Normally it would have been twice a year unless he got

17 sick with something in the interim, and it would depend on

18 what that was how often I needed to see him.

19 Q. Maybe seventy-five, a hundred times?

20 A. Probably, yeah, in the last 25 years.

21 Q. So you've seen Howard sick, happy, health, sad, after

22 surgery, before surgery.

23 A. All kinds of different conditions and states, yes.

24 Q. You've seen the good, the bad, and the ugly.

25 A. I've seen them all.
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5

 1 Q. What I really want to do, I want to focus your attention

 2 right now on Howard Nease prior to November 20th of 2012,

 3 okay?

 4 A. Yes, sir.

 5 Q. Talk about Howard before.  Out of curiosity, the Howard

 6 Nease that we see in this courtroom today, is that the same

 7 Howard Nease that you knew back in, say, October, November of

 8 2012 before the crash?

 9 A. No, he's changed.

10 Q. How has he changed?

11 A. He's become much more frail and unstable than what he was

12 before.  He's much thinner, has difficulty getting around now

13 where he didn't before.

14 Q. Changed him a lot.

15 A. Yeah.

16 Q. Ford has raised some issues in this case regarding

17 whether Howard Nease suffered from some type of physical

18 condition that may have affected his ability to drive or

19 whether he had some other issue that would have affected his

20 ability to drive.

21 Did Mr. Nease have a history of back pain with radiation 

22 prior to the November 20 crash? 

23 A. It depends how far back you want to go.

24 Q. Right.  But prior to the crash, he did have a history of

25 it, right?
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6

 1 A. Yes, he did.

 2 Q. Okay.  As a matter of fact, we can -- Rich, can you --

 3 you have a -- you have kind of a timeline -- 

 4 A. Yes.

 5 Q. -- of what his back pain and surgeries and stuff have

 6 been like, correct?

 7 A. Uh-huh.

 8 Q. Rich, can you show that real quick?

 9 If you look at February 5 of 2003, you made a referral of 

10 Mr. Nease to Tim Deer for back pain. 

11 A. That's correct.

12 Q. And what kind of doctor is Dr. Deer?

13 A. He does pain management.

14 Q. Which is what?

15 A. Anybody that has any chronic pain, they do injections,

16 stimulators, prolonged medications.

17 Q. And then on June 12th of 2003, it looks like Mr. Nease

18 had his first back surgery with Dr. Schmidt.

19 A. That's correct.

20 Q. And that surgery, how did that work out for him?

21 A. It worked out for a little while.

22 Q. And then the back pain and the leg pain came back?

23 A. It came back.

24 Q. Okay.  And then it looks like you made a referral back in

25 2006 again to Dr. Deer.
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Moreland - Direct

7

 1 A. Correct.

 2 Q. Is that because of his back and leg pain?

 3 A. That's correct.

 4 Q. Then in 2008 it looks like Mr. Nease had his second

 5 surgery in -- by Dr. Mazagri?

 6 A. That's correct.

 7 Q. And how did that surgery -- is Dr. Mazagri here in

 8 Huntington?

 9 A. Yes.

10 Q. And Dr. Schmidt was in Charleston, correct?

11 A. That's correct.

12 Q. Then I guess he had back pain -- or tell me how that

13 surgery worked out.

14 A. It worked out for a little while.

15 Q. Then what happened?

16 A. It came back.

17 Q. Once he had been to the doctors locally, did you make a

18 determination he needed to go see someone else?

19 A. Well, he, what they call, he exhausted the local

20 resources.  He has seen both neurosurgical groups in the area.

21 And so after patients do that -- it's not just with back

22 surgery, but it's with anything.  If there's nobody else in

23 this area that can help them, then I usually refer them to a

24 big center like Hopkins or Cleveland or Mayo.

25 Q. Is that what you did with Mr. Nease?
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 1 A. That's what I did with Mr. Nease.  I sent him to Johns

 2 Hopkins.  

 3 Q. And he went up there in 2009 to have his third back

 4 surgery.

 5 A. Yes.

 6 Q. And what happened after that surgery?

 7 A. It worked out.

 8 Q. Well, that one was kind of the same thing.  It helped for

 9 a while and then some of the pain came back?

10 A. Yeah.

11 Q. And then in 2011 it looks like you referred him back to

12 Dr. Deer for back and leg pain.

13 A. Exactly.

14 Q. And he may even have had symptoms that made it difficult

15 to walk and things like that because --

16 A. He did.  And that's usually with -- Howard was no

17 different than anybody else that has lots of back -- bad back

18 problems.  He had difficulty walking, bending, and laying

19 down.  It was to the point where you only refer people to

20 somebody like Dr. Deer or Mazagri is when it's pretty much

21 uncontrollable.  I can't do anything with that.  That's when I

22 refer them to a specialist.

23 Q. Tell us, how is it that when you have back pain, you have

24 leg pain?  How does that work?

25 A. The nerves that go down to your leg come out of your
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 1 back; and if there's a nerve that's pinched or irritated, then

 2 that's what makes the pain go down your legs and cause a lot

 3 of problems.  And usually it's worse -- you can't really rest

 4 at night because when you lay down, it tends to make it worse

 5 too, so --

 6 Q. Okay.  And then it looks like the last time there was any

 7 record of Dr. Deer -- or my understanding is in January 5, Mr.

 8 Nease sees Dr. Deer for the last time for back pain.  Is that

 9 your understanding?

10 A. Yes.

11 Q. And then on February 1, do you know if you made another

12 referral back to Kebaish?

13 A. Yes.  He had recurrent back problems.

14 Q. And so he went back to Kebaish, and he's the doctor at

15 Johns Hopkins.

16 A. That's correct.

17 Q. And what happened?

18 A. He had surgery once again, and he recovered really quite

19 well from that.

20 Q. Did Mr. Nease, after Dr. Kebaish's surgery on March 6th,

21 did he ever complain of back pain with leg pain, with

22 radiating leg pain again?

23 A. No, not to me.

24 Q. So if later in this case, Ford's lawyers were talking

25 about records that show Howard's complaints or leg problems in
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 1 2011, 2009, did he have those types of symptoms in 2012, after

 2 April, after the March 6th Dr. Kebaish surgery?

 3 A. He did not.

 4 Q. Did he have normal leg strength?

 5 A. Yes.

 6 Q. Did he have normal leg sensory, meaning he could feel?

 7 A. He did.

 8 Q. And was there anything with any functional limitations?

 9 A. No.

10 Q. Did Doctor -- or did Johns Hopkins send you a note about

11 what their findings were in terms of his functionality?

12 A. They said he had normal sensations, normal strength, and

13 no physical limitations.

14 Q. Is that your opinion as well?

15 A. Yes.

16 Q. Do you believe that's true all the way up and through

17 November 20th, 2012?

18 A. I do.

19 Q. Doctor, a couple of weeks -- or not a couple of weeks,

20 but on October the 19th, which is about 11 days before the

21 crash, there's an indication that Mr. Nease complained of some

22 leg pain.

23 Did you interpret that to be the same kind of leg pain 

24 he'd had in the past from his back? 

25 A. No.  It was different.
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 1 Q. What was this pain?

 2 A. The pain that he had on that visit was below his knees,

 3 on both sides, not just on one side, and it wasn't related to

 4 any back pain at all.

 5 Q. What did you relate it to?

 6 A. I felt at the time it could have been related to one of

 7 the medications he was on.

 8 Q. Like one of the cholesterol medications?  

 9 A. One of the cholesterol medicines.

10 Q. And so what did you do?

11 A. I stopped those, and he came back and the pain was gone.

12 Q. Okay.  So he came back again between October 19th and

13 the date of the crash?

14 A. Right.

15 Q. And did he complain of any leg pain or any issues on that

16 visit?

17 A. The pain had resolved.  It was gone.

18 Q. Was there anything physically about Mr. Nease's back or

19 legs that would have caused Howard to be unable to safely and

20 properly operate an automobile on November 20, 2012,

21 immediately before the crash?

22 A. No.

23 Q. Given that you last saw Mr. Nease just 12 days before the

24 crash, are you aware of any doctor who would be in a better

25 position than you to tell us about that?
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 1 A. I can't think of one.

 2 Q. In all the years that you've known Howard, he's been on

 3 medications and things like that, correct?

 4 A. That's correct.

 5 Q. Have you ever seen or heard of Howard becoming confused

 6 or discombobulated due to some type of medication?

 7 A. Never.

 8 Q. I want to go to a list of medications that were put up

 9 yesterday in the testimony.  I want to go through those with

10 you, okay?

11 A. That's fine.

12 Q. Could we blow those up, Rich?

13 I think yesterday at some point Mr. Bibb said there were 

14 17 prescription medications.  The first one, aspirin, that's 

15 not a prescription medication and wouldn't have anything to do 

16 with driving, would it? 

17 A. No.

18 Q. Have you gone through your records to find whether or not

19 Mr. Nease's prescription for Ativan was current?

20 A. It was not.  

21 Q. It was not.  So we can take that one off.

22 The Elavil, when would Mr. Nease take that? 

23 A. At bedtime.

24 Q. And that's a bedtime medication?

25 A. Yes.
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 1 Q. So that means he would not have taken that one on

 2 November 20, 2012, if this crash happened at noon.

 3 A. Yes.

 4 Q. Is that a tricyclic -- tricyclic -- how do you say that,

 5 Doctor?

 6 A. Tricyclic.

 7 Q. Tricyclic acid.  Is that a drug that will remain in your

 8 system for hours in terms of, like, if you did a test on it,

 9 you might find it --

10 A. Yes.

11 Q. -- the next day even though you haven't taken it?

12 A. Right.

13 Q. Okay.  The fish oil, that's just something we all buy at

14 Krogers or any pharmacy, correct?

15 A. Right.

16 Q. Okay.  The Flonase, that's an over-the-counter nose

17 spray?

18 A. Yeah.  Allergies.

19 Q. Okay.  Folic acid, that's another thing we can buy over

20 the counter to kind of help keep us healthy?

21 A. It's a nutritional supplement.

22 Q. Okay.  Hydrochlorothiazide?  That's a blood pressure

23 medication.  

24 A. That's for blood pressure.

25 Q. And Howard was on that, correct?
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 1 A. That's correct.

 2 Q. And Howard had been on that for a long time.

 3 A. Quite sometime.

 4 Q. Never had any problems with that drug, right?

 5 A. No.

 6 Q. The next drug is Inderal.  That's a blood pressure

 7 medication, correct?

 8 A. That's correct.

 9 Q. And Howard had been on that for a while, too, right?

10 A. He'd been on that for a while.

11 Q. Any problems with the Inderal?

12 A. No.

13 Q. Okay.  The next drug is Mirapex.  Mirapex, what's that

14 for?

15 A. That's for restless leg syndrome.

16 Q. And when would Howard take that drug?

17 A. That's at bedtime.

18 Q. So he wouldn't have taken that on the morning of the

19 20th, correct?

20 A. Correct.

21 Q. Let me ask you about restless leg for people who aren't

22 familiar with it.  When does restless leg bother people?

23 A. When they go to bed.

24 Q. It doesn't bother them during the daytime, correct?

25 A. Normally it does not.
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 1 Q. Did Howard's bother him during the daytime?

 2 A. No.

 3 Q. Okay.  It looks like he was also on a multivitamin.

 4 Howard probably wouldn't have any vitamin deficiencies I

 5 wouldn't think.

 6 The Neurontin, did he have an active prescription for 

 7 that at the time of the crash? 

 8 A. No.

 9 Q. Okay.  So we can take that one off as well?

10 A. That's correct.

11 Q. Why -- it looks like, according to the records, you

12 prescribed Neurontin for Howard July 24, 2012, that would last

13 for 90 days because it would run out in October.

14 A. Right.

15 Q. Why were you prescribing Neurontin to him at that time?

16 A. He has something called erosive arthritis, and it wasn't

17 just prescribed by me.  It was also prescribed by a

18 rheumatologist, an arthritis doctor, and it was primarily for

19 that.

20 Q. Did the arthritis cause him any difficulty driving or

21 walking?

22 A. No.

23 Q. The Nexium, that's a GERD or reflux medication?

24 A. Yeah, a reflex.

25 Q. And he was on that?
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 1 A. Yes.

 2 Q. And he had been on Nexium for periods of time?

 3 A. Quite sometime.

 4 Q. And no issues with Nexium?

 5 A. No.

 6 Q. Okay.  And then he's on Pravastatin, which is a what?

 7 A. Cholesterol medicine.

 8 Q. And you had put him on that?

 9 A. I put him on that.

10 Q. And cholesterol medications ever cause Howard problems

11 with being confused or dizzy?

12 A. No.

13 Q. Other than that leg pain, the muscle pain you told us

14 about, have you ever known of the cholesterol medications to

15 cause him issues?

16 A. No.

17 Q. Vitamin B12, it's just another over-the-counter.  Vitamin

18 E; is that correct?

19 A. Correct.

20 Q. Vytorin.  Was he still on Vytorin?

21 A. No, he was off that.

22 Q. Was that replaced by the Pravastatin?

23 A. Yes.

24 Q. Okay.  So he would have quit taking Vytorin on that

25 October 19 visit?
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 1 A. That's correct.

 2 Q. Okay.  And then Zantac.  That's another reflux

 3 medication?

 4 A. It's another reflux medicine.

 5 Q. Okay.  But he's actually still on Zantac.  

 6 Rich?   

 7 He's still on Zantac.   

 8 A. Yeah.

 9 Q. So those are really the medications that we can say

10 Howard was on on November 20th, 2012.  Would you agree?

11 A. That's correct.

12 MR. O'DELL:  Okay.  I'd like to move -- we'll print

13 off a copy, marked-up copy of that as Plaintiffs' Exhibit

14 Number -- 

15 MR. KATZ:  101.

16 MR. O'DELL:  -- 101.  

17 THE COURT:  All right.  Any objection?

18 MR. COOKE:  No objection.

19 THE COURT:  It may be admitted.  Make sure you show

20 it to opposing counsel after you print it off and before you

21 tender it.

22 MR. O'DELL:  I will, Your Honor.  Thank you.

23 BY MR. O'DELL: 

24 Q. Doctor, is there anything in this list of medications

25 that would in your opinion affect Howard's ability to safely
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 1 and appropriately operate an automobile on November 20, 2012?

 2 A. No.

 3 Q. If an eyewitness came up to Howard's car immediately

 4 after the crash and testified that Howard responded to

 5 questions appropriately and a police officer testified that he

 6 came to the scene shortly afterwards and Howard was able to

 7 respond appropriately, if those are the facts in the case and

 8 some drug had affected Howard's ability to drive, would you

 9 have expected the problem would have continued on immediately

10 past the crash?

11 A. You would think it would.

12 Q. Now, we saw that Howard was on a couple of reflux

13 medications.  Did Howard have a longstanding issue with

14 reflux?

15 A. He did.

16 Q. Did his reflux lead to problems?

17 A. It did.  He developed Barrett's esophagitis, which is a

18 precursor to esophageal carcinoma, and he developed that also.

19 Q. Okay.  We've heard some testimony during trial.  I

20 understand that Howard had to have a surgery to remove part of

21 his esophagus.  Is that your understanding?

22 A. That's correct.

23 Q. Do you know what that surgery is called?

24 A. It was -- I can look it up.  It was a minimally invasive

25 surgery where they take out the section where the cancer is at
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 1 where it goes into the stomach, and then they pull the stomach

 2 up into the chest cavity so it works as part of the esophagus

 3 and the stomach also.

 4 Q. And the minimally invasive means they're doing that by

 5 laparoscope?

 6 A. Yes.

 7 Q. So he has tiny incisions here and there?

 8 A. Uh-huh.

 9 Q. That was a yes, right, Doctor?

10 A. That's a yes.  I'm sorry.

11 Q. That's okay.  That surgery and the treatment for that,

12 where was that performed?

13 A. At the University of UPMC, University of Pittsburgh

14 Medical Center Presbyterian.

15 Q. Once Howard had the part of his esophagus removed, did he

16 have to have chemo?

17 A. No.

18 Q. Did he have to have radiation?

19 A. No.

20 Q. Your understanding is that surgery cured his cancer?

21 A. From what they tell me, the records I get, he has been.

22 Q. And here we are in 2015, and no issues with that, right?

23 A. No.

24 Q. As far as the surgery, when it happened, was Howard back

25 to being able to eat?
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 1 A. No.

 2 Q. He wasn't?

 3 A. He would get abdominal pain every time he tried to eat.

 4 Q. Well, before the crash.  I'm talking about after the --

 5 A. I'm sorry.

 6 Q. That's okay.

 7 A. I got you.

 8 Q. Let's talk about after the esophageal surgery.

 9 A. He was able to eat okay.

10 Q. He was able to eat.  Did he have significant abdominal

11 pain or a fear of eating before the crash?

12 A. No.

13 Q. Are you sure about that?

14 A. I'm positive.

15 Q. Tell me, when we're talking about the beginning of

16 November of 2012, we're about eight months removed from Howard

17 having a successful back surgery; true?

18 A. True.

19 Q. And we're a month or so, about two months removed from

20 having successful cancer removal surgery, correct?

21 A. That's correct.

22 Q. How was Howard's state of health in the beginning of

23 November 2012?

24 A. It was good.  He even rebuilt a motorcycle and was riding

25 a motorcycle at that time.
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 1 Q. How would you describe Howard in terms of activity level?

 2 A. He was healthy, active.  He was -- really did everything

 3 that somebody in good health in his age group could do.

 4 Q. Howard testified that he actually bought the Ford pickup

 5 truck that was involved in this crash so he could do some

 6 projects he'd been putting off around his house.

 7 Was there anything to keep Howard from doing that back in 

 8 November of 2012? 

 9 A. No.

10 Q. Again, the doctors in Johns Hopkins had said he could do

11 anything?

12 A. They said there was no activity restrictions.

13 Q. How would you describe Howard emotionally before the

14 crash?

15 A. Emotionally he was really very well.  Anybody that's

16 faced with cancer surgery or the possibility of cancer, it

17 always makes them anxious and nervous, and that was the 

18 reason why I gave him the short-term Ativan, was on account 

19 of that.  But other than that, he never had any psychological

20 issues.

21 Q. Was he well-adjusted?  

22 A. Yes.

23 Q. Seemed to be a happy family man?

24 A. He seemed to be.

25 Q. Did you like Howard?
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 1 A. Howard is a very nice man.

 2 Q. Doctor, there's going to be some medical records from the

 3 CAMC that indicate in a discharge summary that Howard had

 4 Parkinson's disease.

 5 Did Howard have Parkinson's disease?  

 6 A. He did not.  And, in fact, he'd seen a neurologist,

 7 Dr. Goldfarb, and he never said he had Parkinson's disease

 8 either.

 9 Q. Why do you think something like that ends up in a medical

10 record sometimes?

11 A. Well, I think what had happened -- and I've seen it

12 happen with other patients too -- you get the house doctor

13 that admits somebody and they look down the list of medicines

14 and they see a medicine like Sinemet or Mirapex, and those are

15 both anti-Parkinsonian drugs, but they're used for restless

16 leg syndrome.

17 And I think that's what happened because he never did and 

18 still doesn't have Parkinson's disease. 

19 Q. So they jumped to conclusions based on the drug he might

20 be taking?  Is that what you're saying?

21 A. That's what happened.

22 Q. There's also some mention I think -- did Howard have

23 diabetes?

24 A. No.

25 Q. Did he have any vascular problems to his feet prior to
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 1 the crash?

 2 A. No.

 3 Q. So if there's indication of peripheral neuropathy or

 4 something like that before the crash, would that be inaccurate

 5 as well?

 6 A. Yes.

 7 Q. Doctor, Howard also told us about, yesterday when he

 8 testified, an abdominal pain that he has now.

 9 Can you tell the jury what you understand about Howard's 

10 abdominal pain? 

11 A. It's -- it's severe.  When he eats, he gets really severe

12 abdominal pain and sometimes gets nauseated and throws up with

13 it to the point where he became afraid to eat, and he was sent

14 multiple places and has had multiple tests on account of that.

15 Q. Doctor, have you seen Howard tear up and cry in your

16 office since the crash?

17 A. Since the crash, I have.

18 Q. Did you ever see Howard tear up and cry in your office

19 before the crash?

20 A. Never.

21 Q. Even when he was facing cancer?

22 A. He did not.

23 Q. The stomach pain that he has, Doctor, what do you think

24 caused that?

25 A. I think it was from the crash and the ensuing multiple
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 1 surgeries that he had.

 2 Q. Have you seen the scars on his belly?

 3 A. Yes.

 4 Q. Have you seen the muscle wasting on his belly?

 5 A. (Nods head up and down)

 6 Q. Do you believe it's related to that?

 7 A. I think it's related to everything that's transpired on

 8 account of the crash.

 9 Q. And, again, he never had this kind of stomach pain before

10 the crash.

11 A. No.

12 Q. Howard also has what's known as foot drop?

13 A. Yes.

14 Q. Did he have any indication of foot drop before this

15 crash?

16 A. He did not.

17 Q. What is foot drop, Doctor?

18 A. It's a permanent nerve damage that goes from your back

19 down to the -- all the way down your leg, and it causes the --

20 when the nerve goes bad, the muscles that the nerve supplies,

21 they go bad too.  They shrivel up.  On account of that, he has

22 an inability to lift his foot.  So it just flops.

23 Q. You said his muscles -- what word did you use?

24 A. They shrivel up.

25 Q. They shrivel up.
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 1 A. The technical word is atrophy.

 2 Q. Atrophy.  Is that sort of like, unfortunately, when

 3 somebody hurts their back and they become a paraplegic, you

 4 notice that their legs get really small?

 5 A. Exactly.

 6 Q. Same thing?

 7 A. Same thing.

 8 Q. What does Howard do -- what does Howard have to deal

 9 with -- or does he need anything to help him get around

10 because of the drop foot?

11 A. He has to wear a splint that looks like a plastic cast

12 that goes down the back of your calf and it loops underneath

13 your foot and it holds your foot straight so you can't move

14 your foot.  You can't lift or put -- point it down either way.

15 And most people with that, they have difficulty walking, so

16 they usually have to have a cane also.

17 Q. Doctor, do you believe his drop foot is permanent?

18 A. Yes.

19 Q. Do you believe his abdominal pain is permanent?

20 A. Yes.

21 Q. Do you think Howard could benefit from the use of a

22 scooter?

23 A. He could if he had to go any distance.

24 Q. What about shower grabs and safety bars and things like

25 that in the bathroom?  Do you think he could benefit from
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 1 those?

 2 A. When you get a permanent weakness and an inability to

 3 move an extremity very well, you'd benefit from anything that

 4 could help you get in and out of the tub or lift yourself up,

 5 that sort of thing.

 6 Q. Do you know whether Howard has had instances of falls

 7 since his drop foot?

 8 A. I can't recall any.

 9 Q. Okay.  Do people with drop foot have difficulty with

10 falls?

11 A. They do.

12 Q. What causes that?

13 A. The muscle weakness on that side, and you don't have the

14 strength on the side where you have the foot drop at, and it's

15 hard to adjust your gait when you can't move your foot.  So

16 it's a combination of things.

17 Q. Is it difficulty with navigating hills?

18 A. Sure.

19 Q. Make it difficult to climb a stepladder or anything like

20 that?

21 A. Anything like that.  It's difficult just to walk on a

22 level.

23 Q. Why is he -- he took his shoe off for us yesterday, and

24 the end of his foot was discolored.  Why is that?

25 A. Part of that is that when you lose part of the nerve
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 1 innervation or how the nerve affects the blood vessels in your

 2 feet and legs, it cases that discoloration, and sometimes you

 3 can even get a molted or a purplish hue to your leg too.

 4 Q. Howard also testified that it hurts, like, to put a sock

 5 on sometimes.  Why would it be sensitive?

 6 A. Even if you surgically, you know, remove the nerve,

 7 people still get -- it's almost like a burning sensation when

 8 things rub across it.  It's an odd way to describe it, but

 9 they don't have a good sense of touch.  It just is

10 uncomfortable to the touch.  And it's from the nerve damage

11 that he's had.

12 Q. Howard yesterday I think used the word "fighter."  Do you

13 think Howard is a fighter?

14 A. He definitely is.  There's no doubt about it.

15 Q. Doctor, have the opinions you've given here today, have

16 they been to a reasonable degree of medical certainty?

17 A. Yes.

18 MR. O'DELL:  Thank you very much, Doctor.

19 THE COURT:  All right.  Cross-examination?

20 MR. COOKE:  Yes.  Thank you, Your Honor.

21 CROSS EXAMINATION 

22 BY MR. COOKE: 

23 Q. Good afternoon, Dr. Moreland.

24 A. Hi.

25 Q. It's nice to see you again.
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 1 I'm sure that Mr. Nease is very thankful to you for the 

 2 care that you've given him over the years.  And as a family 

 3 physician, your role is really to refer to specialists as 

 4 needed; is that correct? 

 5 A. That's part of my role.

 6 Q. Okay.  And that's something you've done with Mr. Nease

 7 over the time -- actually the whole time you've seen him, I

 8 guess, right?

 9 A. Yes, sir.

10 Q. Okay.  And if we just look, just going back ten years or

11 so, you referred him to a gastroenterologist for his esopha --

12 or his GERD, right?

13 A. That's correct.

14 Q. And that progressed to the Barrett's esophagus?

15 A. Yes, sir.

16 Q. And that had been going on for a couple of decades, I

17 guess; is that right?

18 A. Yes, it went on quite a while.

19 Q. And then the risk with the Barrett's esophagus was, when

20 it eventually happened, was esophageal cancer?

21 A. That's correct.

22 Q. Okay.  So even when you and Mr. O'Dell were talking about

23 the problems Mr. Nease was having with the radiating pain, the

24 back pain that radiated down his right leg, at the same time

25 he was having difficulty because the cancer had been diagnosed
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 1 and I think he had some positive lymph nodes; is that right?

 2 A. I believe so.

 3 Q. And that's something that Dr. Duncan was -- you had

 4 referred Mr. Nease to Dr. Duncan, correct?

 5 A. That's correct.

 6 Q. And Dr. Duncan would be a local specialist to deal with

 7 those issues.

 8 A. That's correct.

 9 Q. And then Dr. Duncan did what he could do but then had to

10 make the referral to the University of Pittsburgh.

11 A. Right.

12 Q. And so that -- and that was really overlapping the last

13 two years before the accident, correct?

14 A. That's correct.

15 Q. And do you know when -- so I know that in 2012 he had

16 what was called -- I think it was called radio ablation

17 treatment to his esophagus; is that right?

18 A. Well, I'm not sure if that's what it is, but they just

19 sent me back the procedure that they did.  It was minimally

20 invasive where they removed just the inner surface of the

21 esophageal wall.  And if they did it with radio ablation, they

22 didn't say -- they didn't tell that to me.

23 Q. So you didn't know that.

24 A. I knew what they did, but I didn't know how they did it.

25 Q. Okay.  So you aren't aware that he went to the University
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 1 of Pittsburgh three times in 2012 for ablations?

 2 A. No, no, I'm aware of that.  I wasn't aware of the

 3 technique that they used.

 4 Q. Okay.  And the ablations would be a more conservative

 5 treatment before you would have to do something as drastic as

 6 removing the esophagus, correct?

 7 A. Yes.

 8 Q. And even with respect to these conditions, the

 9 gastroesophageal reflux disease, the Barrett's esophagus, even

10 before the cancer developed, Mr. Nease had to have stomach

11 surgery; isn't that true?

12 A. Could you repeat that again?

13 Q. Even before he actually developed esophageal cancer, the

14 gastroesophageal reflux disease caused him to have to have

15 stomach surgery.

16 A. That's right.

17 Q. And that was done, as you said, laparoscopically, right?

18 A. Yes.  You're referring to the one that was done by

19 Dr. Tally (phonetic)?

20 Q. There was one done by Dr. Tally, that's correct.  

21 A. Okay.

22 Q. Do you recall that one?

23 A. Yes.

24 Q. And there was another one that was done in 2011 with 

25 Dr. McGrath up in Pittsburgh?
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 1 A. Correct.

 2 Q. And that's all before we got to the cancer surgery.

 3 A. As far as I can recall, yes.

 4 Q. Okay.  Okay.  And do you recall from -- the procedure

 5 where they remove the esophagus, that is -- that's a lengthy

 6 procedure, is it not?

 7 A. Yes.

 8 Q. And do you know what they do after -- I mean, if you take

 9 your esophagus out, do you know what they do after that?

10 A. Usually what they do is they remove a section of the

11 esophagus, you know, depending on the location.  They can

12 leave some of it there.  And they pull the stomach up and

13 connect it to the non-diseased area and suture it together

14 there and they put a feeding tube in at the same time because

15 it has to heal.

16 Q. Okay.  Okay.  And so the feeding tube, you can't eat the

17 normal way for a while while you're recovering from surgery.

18 A. That's correct.

19 Q. Okay.  And so that was true with Mr. Nease.  He had a

20 feeding tube after the surgery in September of 2012 at the

21 University of Pittsburgh.

22 A. Yes.

23 Q. Okay.  And then, in fact, he came to see you in October

24 and he still had the feeding tube; is that right?

25 A. I can't recall.  If he didn't have it removed by the
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 1 University of Pittsburgh, he still had it.

 2 Q. I thought your records indicated that you -- thought that

 3 you actually removed the feeding tube in October of 2012.

 4 A. I don't think I removed the feeding tube.

 5 Q. So he went back up to Pittsburgh to have that done?

 6 A. Yes.

 7 Q. Okay.  And those things -- and the feeding tube stays in

 8 for a couple of weeks after surgery?

 9 A. That's correct.

10 Q. Okay.  And just so we understand the timeline -- it was

11 helpful the way you and Mr. O'Dell went over it, but that was

12 back in the leg issues.  

13 The timeline for the esophageal surgery to remove the 

14 esophagus, get rid of the cancer, that would have been in mid 

15 September 2012.  Does that sound right to you? 

16 A. I have some notes.  Can I look at those because I'm not

17 real sure?

18 Q. You can, and I can give you the record, if that would

19 help.

20 A. I mean, if you said that's what it is, then I mean I'll

21 trust your word for that.

22 Q. Let's just take a look at the record.

23 Jim, could you pull up 296, please?   

24 And if you'll take a look at that, Dr. Moreland. 

25 A. Okay.
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 1 Q. That looks like an operative report, correct?

 2 A. That is correct.

 3 Q. Okay.  And back off so Dr. Moreland can see a little bit

 4 more of it.

 5 And that shows the -- that shows the procedures that the 

 6 surgeon identified both preoperatively and postoperatively, 

 7 correct? 

 8 A. That's correct.

 9 Q. Okay.  And the date of that surgery would have been

10 September 13, 2012?

11 A. That's correct.

12 Q. Okay.  And then, of course, we would expect him -- he

13 would be in the hospital.  Do you know how long he was in the

14 hospital after that surgery?

15 A. I do not.

16 Q. Okay.  I'm sure if we looked at the record, it would tell

17 us, but I don't want to take too much time with that.

18 We'd move the admission of Exhibit 296, so I don't 

19 forget. 

20 THE COURT:  Any objection?

21 MR. O'DELL:  No, Your Honor.

22 THE COURT:  It's admitted.

23 BY MR. COOKE: 

24 Q. Dr. Moreland, you were kind enough to sit down with

25 Mr. O'Dell and I, oh, a month or so ago at your office and go
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 1 over some of the medical records.  Do you recall that?

 2 A. Yes, sir.

 3 Q. And we actually went through your medical records, going

 4 back -- we didn't have them all the way back to when you first

 5 started seeing Mr. Nease, but we had them back to about 2003?

 6 Do you recall that?

 7 A. It was a ways back, but it wasn't all the way.

 8 Q. Okay.

 9 A. I remember that.

10 MR. COOKE:  May I approach, Your Honor?

11 THE COURT:  You may.

12 BY MR. COOKE: 

13 Q. I'm going to show you -- let me show what is marked as --

14 I believe that's 208.1, Defendant's 208.1.

15 A. Yes, sir.

16 Q. Okay.  And just leaf through that.  I just want to see if

17 that's a complete -- it appears to be a complete copy of your

18 records from 2003 forward to November 2012.

19 A. It appears to be, right.

20 Q. That's 208.1, if you want to pull it up.

21 And one of the reasons we sat down and talked was so that 

22 you could help us read some of your writing, correct? 

23 A. Yeah.  Sorry.

24 Q. Okay.  But these are your records of the notes when 

25 Mr. Nease would come in to see you, correct?
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 1 A. Yes, sir.

 2 MR. COOKE:  And I'd move the admission of 208.1,

 3 Your Honor.

 4 THE COURT:  Any objection?

 5 MR. COOKE:  The dates are 2003 to --

 6 (Mr. Cooke and Mr. O'Dell conferred privately off the 

 7 record) 

 8 MR. O'DELL:  Okay.

 9 THE COURT:  All right.  Is that 208.1 a single page

10 from a larger exhibit?

11 MR. COOKE:  It is actually a collection, and that's

12 all we're going to move with respect to 208.1.

13 THE COURT:  Okay.

14 BY MR. COOKE: 

15 Q. Dr. Moreland, did you -- did I hear you correctly that

16 you -- that Mr. Nease was prescribed Neurontin -- well, let me

17 ask you this:  

18 Who prescribed the Neurontin for Mr. Nease? 

19 A. I did.  Dr. Gharib did.  I'm not sure if Dr. Tim Deer did

20 or not.

21 Q. Okay.  So multiple doctors prescribed Neurontin for him?

22 A. Could've been.  I mean, I'm not real sure.

23 Q. And when we sat down and I talked to you in your office

24 and we went over those records, I asked you what was the

25 Neurontin prescribed for.
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 1 A. Uh-huh.

 2 Q. All right.  And did you not say it was for nerve pain

 3 which creates kind of an electric shock that goes down his

 4 legs?

 5 A. You can use it for that.

 6 Q. And, in fact, didn't you tell me that that's what you

 7 prescribed it for?

 8 A. It is, but it also is used for arthritis too.

 9 Q. Okay.  So it was prescribed both for nerve pain with 

10 Mr. Nease, correct?

11 A. That's correct.

12 Q. Okay.  And then you say it also was for arthritis.

13 A. Yes.  It kind of depends on the time frame you're talking

14 about too.  I mean, if it was a time frame when he wasn't

15 having his back issue -- like when Dr. Gharib gave it to him,

16 it was in that period where his back was doing okay.  It was

17 being used for arthritis, not for back pain.

18 Q. Yesterday there was some evidence that there was a record

19 from Charleston Area Medical Center -- 

20 A. Uh-huh.

21 Q. -- that showed the list of medications that Mr. and Mrs.

22 Nease told the hospital on November 20th that they were

23 taking, and it included the drug Neurontin.

24 Were you aware of that? 

25 A. No.
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 1 Q. And also yesterday there was evidence that Mr. and Mrs.

 2 Nease answered some questions, some formal written questions

 3 in this case that stated that within 48 hours of their

 4 accident, or Mr. Nease's accident, that he had ingested

 5 Neurontin.

 6 And Neurontin is also called gabapentin; is that right? 

 7 A. That's right.

 8 Q. And so Mr. O'Dell didn't tell you about that?

 9 A. No.

10 Q. And that written question and answer was verified under

11 oath where you have a notary public there and you swear that

12 that's the truth.

13 A. Uh-huh.

14 Q. You didn't know that?

15 A. I did not know that.

16 Q. Okay.  Elavil is also known as amitriptyline?

17 A. Yes.

18 Q. Okay.  And it does have side effects, correct?

19 A. Yes.

20 Q. What are the side effects?

21 A. The side effects, the reason why you give it at bedtime

22 is drowsiness.  That's probably the number one side effect for

23 amitriptyline, along with dry mouth, constipation, weight

24 gain.

25 Q. Do you know why Mr. Nease was taking Elavil?
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 1 A. It was primarily for his sleep.  It also helps with

 2 arthritic pain too.

 3 Q. Okay.  So he had -- in November of 2012, he was taking

 4 Elavil to help him sleep; is that right?

 5 A. Yes.

 6 Q. And he was taking Mirapex to calm his legs down, correct?

 7 And you had recently increased that prescription; is that

 8 correct?

 9 A. That probably is correct.  I'd have to look and see.

10 Q. Okay.  At one time I think he was taking three -- three a

11 day, and that was pumped up to four?

12 A. Yes.

13 Q. Okay.  And that's just -- well, why was that?

14 A. Because his legs were still bothering him at night with

15 the restless leg syndrome.

16 Q. Do you know why he was having -- do you know why he

17 needed the Elavil?

18 A. Because he couldn't sleep.

19 Q. Okay.  So in November 2012 he was having difficulty

20 sleeping?

21 A. Yes.

22 Q. And what's the risk, especially -- when we talked -- I

23 have an 82-year-old father, and I'm his only relative, and I

24 understand kind of some of the medication issues.  

25 But what's the risk as we get older about not getting 
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 1 good sleep? 

 2 A. The risk goes up.

 3 Q. And what happens to you the next day?

 4 A. I mean, are you talking in general or are you talking

 5 about our patient?

 6 Q. I'm talking about in general.  You're at risk of

 7 developing fatigue, correct?

 8 A. You mean if you don't sleep at night?

 9 Q. Right.

10 A. Exactly, yes.

11 Q. And how long -- do you know how long amitriptyline,

12 Elavil, stays in your system?

13 A. It's probably days.

14 Q. Days.  Okay.

15 A. I mean, there's some drugs that stay in your system three

16 months.

17 Q. But just specifically with amitriptyline, do you know how

18 long --

19 A. I'm not real sure, but I'm sure it's probably days.

20 Q. Okay.  So if the records show that toxicology data

21 indicates that Mr. Nease had amitriptyline in his system on

22 November 20, 2012, then he would have taken it within days?

23 A. Yes.

24 Q. All right.  The last thing I wanted to ask you, we talked

25 about -- and you and Mr. O'Dell went through the multiple back
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 1 surgeries that Mr. Nease had.  And when you told -- when we

 2 went over some of those at your deposition, I believe your

 3 words were "surgery is not a panacea."

 4 A. Surgery is not a panacea.

 5 Q. Would you tell the jury what you mean by that?

 6 A. Most patients are told when they go for back surgery is

 7 that they hope that your pain doesn't get any worse, that the

 8 purpose of the surgery is to try to keep the pain level where

 9 it's at.

10 Hardly any -- well, none of the surgeons I know tell 

11 people that we're going to cure you; you won't have any pain.  

12 There'll probably be some pain you'll have to live with.  But 

13 some people, on the other hand, they do very well with the 

14 surgery, and Howard happened to be one of them. 

15 Q. And didn't you say also at your deposition that the

16 reason that it's not a panacea is because you don't get new

17 parts?

18 A. Right.

19 Q. You're born with -- you're born with them as good as they

20 are, and over time they wear down a little bit, right?

21 A. Exactly.

22 Q. All right.  Then when you have surgery where you're

23 actually manipulating those parts, that can create -- that can

24 be helpful and also create some additional problems, right?

25 A. And that's why they get a consent form from people before
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 1 they have surgery because you may end up in a lot worse shape

 2 than what you started with.

 3 Q. And if one of the physicians -- one of the specialists

 4 that you referred Mr. Nease to was Dr. Kebaish?

 5 A. Yes.

 6 Q. He was at Johns Hopkins, correct?

 7 A. That's correct.

 8 Q. He actually -- he actually opened Mr. Nease's lumbar

 9 spine up and looked at the nerves, correct?

10 A. That's correct.  I assume that's what he did.

11 Q. All right.  You knew there was an operative report.  Did

12 you get a copy of the operative report?

13 A. No.

14 Q. If that operative report shows that Mr. Nease had

15 permanent scarring of the nerves on -- particularly on the

16 right that go down his right leg, you wouldn't have any basis

17 to disagree with that, would you?

18 A. If he had it in his report, then I couldn't disagree with

19 what the specialist says.

20 Q. Okay.  And one last question.  Do you know why Mr.

21 Nease's drop foot is on the right side?

22 A. I do, and part of that is from what Dr. Goldfarb said.

23 Dr. Goldfarb is a neurologist in Charleston.  And he said it

24 was from prolonged immobilization and malnutrition during his

25 hospitalization.
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 1 Q. Well, he was -- I mean, during his hospitalization, his

 2 left leg was also immobilized, wasn't it?

 3 A. Oh, well, I would assume he was in bed with both legs.

 4 Q. I mean, I don't want to make light of it.  That's what I

 5 thought too.

 6 MR. O'DELL:  Your Honor, I object.  There's already

 7 been a stipulation to causation.  The bills are in that relate

 8 to that.

 9 MR. COOKE:  This doesn't go to causation at all.

10 THE COURT:  All right.

11 MR. COOKE:  It doesn't go to causation.  I'm just

12 wondering why it's on the right and not the left.

13 THE WITNESS:  I don't know.  It could be the nurses

14 had him laying on one side more than the other.  I don't know.

15 I would just have to speculate why that was.

16 BY MR. COOKE: 

17 Q. Could it be the permanent scarring and the nerve

18 impingement that was greater on the right side than the left?

19 A. I wouldn't think so.  I mean, I wouldn't think so,

20 because after he had the back surgery, he wasn't having any

21 symptoms on that side until he was in the car wreck.  He never

22 had any problems with that leg.

23 Q. So Mr. Nease had complaints that were more dominant on

24 the right, sensory.  We all agree that he had sensory problems

25 radiating down his right leg, correct?
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 1 A. That's before the surgery.  That's correct.

 2 Q. And that had gone on for a period of many years.

 3 A. Off and on.  He'd have surgery, he'd get better.  The

 4 pain would come back.  It would get better and then come back.

 5 In the last surgery he had, it was gone.

 6 Q. And so is it your testimony that the first three

 7 surgeries were not successful, but you believe the fourth

 8 surgery was successful?

 9 A. Well, no, I think the other ones were successful for a

10 time period.  And then the last one, I mean who knows what's

11 going to happen to us in the future?  But at the time I saw

12 him before the wreck, he wasn't really having any problems

13 with it.

14 Q. Can you tell the jury what dorsiflexion means when we are

15 talking about our lower extremities, our foot?

16 A. Yeah.  If you look at your foot, if you go to raise your

17 foot up -- you know, if you walk on it flat and go to raise it

18 up, that's dorsiflexion.

19 MR. COOKE:  Thank you.  Appreciate you answering my

20 question.

21 THE COURT:  All right.  Any redirect?

22 REDIRECT EXAMINATION 

23 BY MR. O'DELL: 

24 Q. I'm not sure about -- what I took from Mr. Cooke's

25 questioning is that Mr. Nease was a decrepit, old man who just
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 1 fell asleep at the wheel.

 2 MR. COOKE:  Your Honor, I think --

 3 THE COURT:  Sustained.  That's argumentative.

 4 MR. O'DELL:  Excuse me?

 5 THE COURT:  Argumentative.  Sustain the objection.

 6 MR. O'DELL:  Okay.

 7 BY MR. O'DELL: 

 8 Q. Was there any evidence -- are you aware of Howard having

 9 difficulty staying awake while he was driving?

10 A. No.

11 Q. Is there any evidence that Howard was an old, decrepit

12 man who couldn't stay awake while he was driving in November

13 of 2012?

14 A. No.

15 Q. Doctor, just like those medical records said that he had

16 Parkinson's and that he has peripheral neuropathy, mistakes

17 happen in medical records, correct?

18 A. They did with Howard.

19 Q. And sometimes medications that people are no longer on,

20 because of pill bottles and things like could be brought by

21 family members, and they end up in people's medical records.

22 A. That happens.

23 Q. The testimony you've given to this jury here has been

24 truthful, correct?

25 A. It's been truthful.  I have no reason to not tell the
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 1 truth.

 2 Q. Howard had, according to Johns Hopkins and you, Howard

 3 had no pain in his legs from the back, correct?

 4 A. He did not.

 5 Q. He had no limitations.

 6 A. No limitations.

 7 Q. Howard never complained of excruciating abdominal pain

 8 prior to being at CAMC, correct?

 9 A. He did not.

10 Q. Can you tell the jury, you know, what happened at CAMC,

11 you know, kind of the progression of the events that would

12 have led to what we see with him and that abdominal pain?

13 A. I'll try to condense it a little bit because he really

14 had a stormy, complicated course.  I don't go to the hospital

15 anymore, so they send me reports along, and I look at those.

16 And it really is a miracle that Howard is still here.

17 As soon as he got there, he had multiple rib fractures on 

18 one side, and he was initially evaluated by the trauma team.  

19 He was put in the trauma intensive care unit.  And as soon as 

20 they got him up to the floor, it sounded to me they had to put 

21 him on a ventilator.  He went into respiratory failure, and he 

22 also developed pneumonia and got septic, which means he got 

23 bacteria in his bloodstream.   

24 His blood pressure dropped, which really damaged his 

25 kidneys.  He had to have a nephrologist come in.  They had to 
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 1 put special tubes in him so they could do dialysis.  And he 

 2 had, I think, three or four laparoscopic surgeries, one open 

 3 surgery for his gallbladder.  They had to redo his stomach 

 4 again.  He had an intestinal obstruction from scar issue from 

 5 all the surgeries that he's had done and the trauma also.  And 

 6 they said it was a very long, complicated surgery in the 

 7 records I got where they cut the adhesions to let the bowels 

 8 and everything work right.  So they had to repeat all those 

 9 things.   

10 And he ended up, even though he was discharged from the 

11 hospital, he went to a specialty care unit for a while.  And 

12 that's a site -- I don't know if it was on CAMC or Saint 

13 Francis -- where they try to get people built up well enough 

14 to go home.  Where they're not well enough to go to a nursing 

15 home or to a rehab center and they're not sick enough to stay 

16 in the hospital, they send them to the specialty care unit to 

17 try to build them up.  And that's where Howard had to go. 

18 Q. The medical records also -- if they show that he had to

19 have a feeding tube try to insert in December 11 that didn't

20 get proper placement and another one on December 13th that

21 leaked and that he had to have a large incision made to clean

22 up the infection and take out the infected gallbladder from

23 that --

24 A. An abdominal wash-out they call it.  They just had to

25 flush everything -- open him up and flush everything out of
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 1 his abdomen.

 2 Q. And that's why his abdomen looks like it does now?

 3 A. That's correct.

 4 Q. And he has -- that is muscle gone from his --

 5 A. From all the procedures that he's had done.

 6 Q. And, again, you believe that abdominal pain is all from

 7 the crash.

 8 A. That's from the crash.

 9 Q. Yeah.  Despite all those questions Mr. Cooke asked you --

10 MR. COOKE:  Your Honor, Mr. O'Dell just objected to

11 going into -- we've stipulated to the damages, and he keeps

12 asking questions.

13 MR. O'DELL:  Your Honor, I'll tell you what, I'm

14 just going to say -- I'll move on.  

15 BY MR. O'DELL: 

16 Q. With all the questions that Mr. Cooke asked you, the

17 testimony you gave before I sat down is still accurate.

18 A. Yes.

19 MR. O'DELL:  Okay.  Your Honor, I'm going to ask

20 that his CAMC records be moved into evidence.  And they are

21 Number 6, right?  2.

22 (Mr. O'Dell and Mr. Katz conferred privately off the 

23 record) 

24 MR. KATZ:  2A and 2B.

25 MR. O'DELL:  2A and 2B.
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 1 THE COURT:  2A and 2B?  Have those been tendered?

 2 MR. O'DELL:  Your Honor, we're going to do the

 3 redactions we talked about.

 4 THE COURT:  All right.  Any objection?

 5 MR. COOKE:  No objection.

 6 THE COURT:  They're admitted, subject to redaction.

 7 MR. O'DELL:  Thank you, Your Honor.

 8 THE COURT:  All right.  Any other questions?

 9 MR. COOKE:  Just very briefly.

10 RECROSS EXAMINATION 

11 BY MR. COOKE: 

12 Q. Dr. Moreland, which record and which peripheral -- which

13 record that mentions peripheral neuropathy are you talking

14 about?  You and Mr. O'Dell keep talking about peripheral

15 neuropathy in the record, and I wasn't sure which record

16 you're talking about.

17 A. I'm not sure either because the only time I knew he had

18 anything peripheral is when he had the bad nerve in his back.

19 Q. What are the symptoms -- if you have a peripheral

20 neuropathy, what are the symptoms that a patient would report?

21 A. They usually get pain, burning, tingling.

22 Q. Okay.  So sensory problems, then, along with continuing

23 pain, tingling, numbness?

24 A. The neuropathy is usually with the -- sensory neuropathy

25 is that of sensory.  There's no effects on the movement in any
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 1 extremity or any part.  It's just pain and burning in that

 2 portion where you have that.

 3 Q. Okay.  So if you can't feel as well, that would be a sign

 4 of a peripheral neuropathy.

 5 A. Yes.  That's a sensory function, so it would be.

 6 MR. COOKE:  All right.  Thank you, Your Honor.

 7 THE WITNESS:  Thank you.

 8 THE COURT:  Any other questions?

 9 MR. O'DELL:  No, Your Honor.

10 THE COURT:  All right.  Thank you, Doctor.  You may

11 step down.  If you have an exhibit up there, Doctor, will you

12 hand it to my clerk on your way down?

13 THE WITNESS:  Sure.

14 THE COURT:  Call your next witness.

15 MR. O'DELL:  Your Honor, the plaintiff would call

16 Cathy Gross.

17 THE COURT:  Ma'am, if you'll step up here, my clerk

18 is going to administer the oath to you.

19 THE CLERK:  Please raise your right hand.

20 CATHY GROSS, PLAINTIFFS' WITNESS, SWORN 

21 DIRECT EXAMINATION 

22 BY MR. O'DELL: 

23 Q. Please state your name.

24 A. Yes.  My name is Cathy Gross.

25 Q. What is your occupation?
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 1 A. I'm a vocational rehabilitation counselor and a certified

 2 life care planner.

 3 Q. In this case, you were retained as a certified life care

 4 planner, correct?

 5 A. Yes, sir.

 6 Q. Can you tell the jury what a certified life care planner

 7 is?

 8 A. Well, it might be helpful if I kind of explain the

 9 definition of a life care plan.  It is a dynamic document that

10 is based on published standards of practice, comprehensive

11 assessment, research, and data analysis to formulate a plan of

12 care with the associated costs for somebody with chronic or

13 catastrophic health care needs.

14 Q. In this case -- before we get too far into this, can you

15 tell the jury about your educational background and your

16 training to become a certified life care planner?

17 A. Sure.  I attained my masters degree in rehabilitation

18 counseling from West Virginia University in December of 1990.

19 And following that, I had to sit for my national certification

20 as a rehab counselor, and I went to work as a rehab counselor.  

21 And then subsequently, in approximately 2005, I decided 

22 to go ahead and take the additional courses to become a 

23 certified life care planner.   

24 I completed those courses, and then I sat for a national 

25 certification exam and became a certified life care planner. 
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 1 Q. Is there any other organization that certifies life care

 2 planners beside the one that certified you?

 3 A. The Commission on Health Care Certification is the one

 4 I'm through, but I'm not familiar with anyone else that does

 5 that.  I think that is the certifying body.

 6 Q. Thank you.

 7 May I approach, Your Honor? 

 8 THE COURT:  You may.

 9 BY MR. O'DELL: 

10 Q. I'm going to hand you a document and ask if you recognize

11 it.

12 A. Yes, sir.  That's my CV or my resume.

13 Q. And is it accurate?

14 A. The only thing that is not accurate -- and I do have an

15 updated one -- is my CRC certification.  The expiration was in

16 2014 of September, and I have gotten recertified.  So if you

17 need an updated one, I'll be happy to provide one to you.

18 Q. Thank you.

19 A. Uh-huh.

20 MR. O'DELL:  Your Honor, I'm going to ask that

21 Plaintiffs' Exhibit Number --

22 MR. KATZ:  Plaintiffs' 8B.

23 MR. O'DELL:  -- Plaintiffs' 8B -- 

24 THE COURT:  8B?

25 MR. O'DELL:  -- 8B be moved into evidence.
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 1 THE COURT:  Any objection?

 2 MR. COOKE:  No objection.

 3 THE COURT:  It's admitted.

 4 MR. O'DELL:  Your Honor, I ask that Miss Gross be

 5 accepted as an expert in the field of certified life care

 6 planning.

 7 THE COURT:  I'm satisfied she's got minimum

 8 qualifications to offer an opinion, and the defense can

 9 cross-examine her about her qualifications.

10 BY MR. O'DELL: 

11 Q. What were you asked to do in this case, Miss Gross?

12 A. I was contacted by your office and asked to do a life

13 care planning assessment on Mr. Nease.

14 Q. Were you asked to do a minimal life care plan?

15 A. Yes, sir, I was asked to do a very minimal life care

16 plan.

17 Q. And could you tell the jury what a minimal life care plan

18 is?

19 A. That's pretty much what I -- what I wanted to do with

20 Mr. Nease was just identify future needs to basically maintain

21 his medical stability, either maintain or increase his

22 functional stability, and for safety and health reasons.

23 Q. If you would, can you tell the jury what your methodology

24 is when you're contacted to do a minimal life care plan?

25 A. Sure.  My methodology is the same regardless of who
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 1 contacts me, but I always obviously request an in-person visit

 2 with the individual, and I prefer to go and meet with the

 3 individual and their spouse or family members in their home

 4 because many times I'll assess their home to see if they need

 5 any architectural renovations for the house.  So I always meet

 6 with the individual and any family members that want to be

 7 present.

 8 I also review all the medical records related to the 

 9 injury.  Then I contact anybody involved in that individual's 

10 care, like if there's physicians involved, if there's physical 

11 therapists involved, occupational therapists, anybody 

12 involved, to get their treatment -- sorry -- treatment 

13 recommendations.   

14 And then after I get all that, I identify what the 

15 person's long-term needs are, and then I do cost research and 

16 then prepare it and put it all in a report. 

17 Q. Did you have an opportunity to get Howard's medical

18 records?

19 A. I did, yes, sir.

20 Q. You had a chance to review those records?

21 A. Yes, sir.

22 Q. Did you have an opportunity to meet with the Neases at

23 their home?

24 A. I did.  We had to reschedule several times because 

25 Mr. Nease was having some additional problems.  I think it was
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 1 with the pain clinic.  They were doing some trials and he was

 2 having some bad reactions.  So I had to reschedule two or

 3 three times, but I finally got down in -- I believe it was mid

 4 May of 2014 and got to meet with Mr. and Mrs. Nease in their

 5 home in Poca.  

 6 And so I went to the door, and Mr. Nease greeted me at 

 7 the door.  And we were walking into his house because we were 

 8 going to conduct the evaluation at the dining room table, and 

 9 Mrs. Nease was walking in front of me, and then I was walking, 

10 and then Mr. Nease was walking behind me.  And I turned around 

11 to say something to Mr. Nease and he was on the floor.  He had 

12 fallen, and it scared me.   

13 And he fell face-first on the floor.  And like I said, it 

14 kind of scared me and I asked him, "Can I help you?"  And he 

15 was getting up.  He had sustained a -- just a scratch on his 

16 arm, thankfully, but he indicated to me that he falls often 

17 because of the foot drop. 

18 Q. Is also -- part of your evaluation is also to calculate

19 the life expectancy of someone?

20 A. Well, I don't actually calculate.  Usually that's left up

21 to the experts in that area.  I will just report what the

22 United States Vital Statistics indicate the life expectancy

23 should be for the individual I'm working with, because they

24 break it down into male, female, white, black, Hispanic, and

25 so on.  So I just report what the vital statistics say.
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 1 Q. And so there is a vital statistic that will say for a man

 2 that's 71, or a white male that's 71 years old, his life

 3 expectancy at that point is --

 4 A. Is X amount of years.

 5 Q. Okay.

 6 A. And I can look in mine to see what it says for Mr. Nease,

 7 but on the day that I did prepare the report, I believe the

 8 national vital statistics reports the life tables for 2009

 9 indicated that he had a remaining life expectancy of 12.2

10 years.

11 Q. And this minimal life care plan is just set for his life

12 expectancy; is that true?

13 A. That would be correct, yes, sir.

14 Q. So if he would outlive his life expectancy -- and that

15 happens many times --

16 A. It does, unfor -- not unfortunately.  Unfortunately

17 because sometimes the money is not there to take care of

18 somebody for the rest of their life if they outlive it.

19 Q. Could you tell the jury what you learned in your

20 interview with the Neases?

21 A. Sure.  I learned that, you know, obviously I believe it

22 was November 20th of 2012 he was involved in an automobile

23 accident.  Prior to that, he had a pretty extensive medical

24 history, kind of went over that a little bit, got some

25 information, and then wanted to really concentrate on what
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 1 kind of problems he was experiencing now at the time that I

 2 met with him.

 3 So we basically just went over, you know, like the 

 4 medications that he takes just related to the automobile 

 5 accident because I knew that he was on several for his other 

 6 health-related issues.  But the only things included in my 

 7 report are related to the accident of 2012. 

 8 Q. Okay.  So whatever is sitting in this report is related

 9 to the crash of 2012?

10 A. Yes, sir.

11 Q. Okay.  What did you learn -- what kind of problems was

12 Howard still having at that time?

13 A. At the time that I met with him, he had the right foot

14 drop.  He also had chronic -- the chronic abdominal pain that

15 Dr. Moreland talked about.

16 At that time -- and I know that it's since changed -- he 

17 still had some kidney-related difficulties, but I think that 

18 he's been released from his kidney doctor for that.  And he 

19 also had some depression.   

20 Mobility issues -- I'm sorry -- too. 

21 Q. Once you -- so we have mobility issues?  What was the

22 other thing?

23 A. The chronic abdominal pain.  

24 Q. Okay.

25 A. The mobility issues primarily related to the foot drop.

Case 3:13-cv-29840   Document 246   Filed 05/15/15   Page 56 of 141 PageID #: 7011

JA2639

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 312 of 602



Gross - Direct

57

 1 Q. Okay.

 2 A. Depression.

 3 Q. And the kidneys?

 4 A. And the kidneys at that time.

 5 Q. At the time, right.

 6 So once you learned of his continued problems, evaluated 

 7 him, looked at his records, walked through his house, what did 

 8 you do? 

 9 A. Well, then, you know, obviously then I do a complete

10 review of all the records that your office had provided to me.

11 And then I contacted -- I wrote a letter to every doctor that

12 was involved in his care asking -- telling them who I was and

13 what my role was, asking them for their treatment

14 recommendations, and then just pretty much waited for them to

15 send me back that, identified some other things that I knew he

16 was going to need.

17 And then after I got everything back, prepared the 

18 report, and then I had to subsequently supplement it because a 

19 couple of the physicians had not responded by the time I 

20 prepared the original report. 

21 Q. Miss Gross, when someone comes to court like Mr. Nease,

22 he has one opportunity to recover.  Is that your

23 understanding?

24 A. That's my understanding, yes.

25 Q. And so why do life care plans have to be done?
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 1 A. Well, life care plans have to be done because obviously

 2 the person that the life care plan is prepared for has one

 3 chance in court to come and show what their damages are from

 4 whatever happened to them.  In this case, it was an automobile

 5 accident.

 6 So I try to incorporate everything that we know that he 

 7 needs and just so the jury and everybody can understand that 

 8 these are the problems that he continues to have as a result. 

 9 Q. And these would be -- these take care of his needs for

10 his health and safety until -- for his life expectancy.

11 A. Yes.  They're current needs and future, yes, sir.

12 Q. I think you've already said it to the jury, but your life

13 care plan throughout this case has been modified and

14 reevaluated as additional information has come in, correct?

15 A. Absolutely.  Because at the time, I put everything in

16 there; but then if I get additional information saying this is

17 no longer needed or he's been released from this person and

18 this is no longer needed, I just modify that, just to keep it

19 as current as possible.

20 Q. And so when we come to court, your life care plan is as

21 accurate as it can be.

22 A. Accurate as it can be on today, yes, sir.

23 Q. And basically we actually, based on Howard's testimony,

24 we found out he'd been released from kidney care yesterday.

25 You struck several items that dealt with the kidney issues.

Case 3:13-cv-29840   Document 246   Filed 05/15/15   Page 58 of 141 PageID #: 7013

JA2641

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 314 of 602



Gross - Direct

59

 1 A. That's correct.  I think his name is Dr. Rahman.

 2 Q. Yes.

 3 A. Yes, his kidney -- he's a nephrologist.  And originally I

 4 had cost it in and put that into the life care plan.  But

 5 since Mr. Nease had testified yesterday that he has been

 6 released, he's not on medication related to that, we just

 7 struck all that out.

 8 Q. And you sat here and you heard Dr. Moreland testify about

 9 Mr. Nease's abdominal pain being permanent and his drop foot

10 was permanent, correct?

11 A. Correct.

12 Q. So most of the issues we have in here relate to that and

13 the depression related to those issues.

14 A. That's correct.

15 Q. Okay.  We don't expect these issues to get significantly

16 better.

17 A. No, I wouldn't expect so.

18 Q. If you could, let's go through your life care plan.

19 A. Sure.

20 Q. Is the first page 12 that has --

21 A. The first page that I have --

22 Q. I'm looking at your projected evaluations.

23 A. 10.  And it should say future medical care-routine.

24 Q. Yes.  I think page 10 has all kidney issues on it.  And

25 we've --
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 1 A. Yes, we struck out all of that.  Yes.

 2 Q. Okay.  So page 10 is basically --

 3 A. There's nothing on page 10 anymore.

 4 Q. Okay.

 5 A. Yes.  And then -- yes.  Then the next one would be page

 6 12, projected evaluations.

 7 Q. And you have down that Howard needs a driver's

 8 evaluation.  What is that?

 9 A. Well, a driver's evaluation -- through the State of West

10 Virginia, there is a facility called the Division of Rehab

11 Services, and they offer driving evaluations for people that

12 have sustained a disability.  And they come -- they travel all

13 over the state to go to the people and assess their safe

14 driving ability.  They assess whether they're going to need

15 hand controls, modifications to their vehicle.

16 And I recommended a driving evaluations -- a driving 

17 evaluation particularly since, number one, Dr. Goldfarb I 

18 believe is his neurologist that recommended a driving 

19 evaluation and hand controls.   

20 And then Howard has not driven -- he reported to me the 

21 day that I met with he and his wife that he hasn't driven 

22 since the date of the injury, but he still has a driver's 

23 license.  So we don't know if he's safe to drive.  So that's 

24 why I would want a professional driving evaluation for him. 

25 Q. You met with him when?  When did you meet with him?
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 1 A. When I met with Mr. Nease?

 2 Q. Yes.

 3 A. I believe that was May of 2014.

 4 Q. Okay.  So it was several months ago.

 5 A. Several months ago.

 6 Q. Almost a year ago.

 7 A. Yes.

 8 Q. Okay.  You haven't talked to Mr. Nease about whether he's

 9 tried to drive in the last two or three months or anything,

10 have you?

11 A. No, sir.

12 Q. Okay.  And you understand that Mr. Nease hasn't been able

13 to get that due to financial issues at this point?

14 A. That was my understanding, yes.

15 Q. When you talked to Mr. Nease in the meeting, did the

16 inability to drive, did it create a frustration for him?

17 A. Yes, and I think that's pretty universal.  I think

18 anybody that is not able to drive, that takes away your sense

19 of independence.  You can't -- you have to depend on somebody

20 else to take you.  He depends on his wife to take him to all

21 his doctors' appointments, to take him out and about.  And

22 when I met with him, he seemed like a pretty -- I don't know

23 how you say it.  I mean, he was a goer, I guess.

24 I mean, he and his wife told me that they loved to 

25 travel.  He used to like to go hunt and fish, ride his 
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 1 motorcycle.  So he was a doer.  And so now he has to acclimate 

 2 to a life that he doesn't have that independence.  Now he 

 3 always has to depend on somebody else. 

 4 Q. If we go to the next page, what is this page, Miss Gross?

 5 A. That would be titled Projected Therapies, page number 13,

 6 and basically I had recommended that due to his depression

 7 relating from the accident, that he undergo some individual

 8 counseling to help him cope with all the changes in his life.

 9 So anytime you go to individual counseling, you have to 

10 go for an initial intake, which usually is a longer period of 

11 time, costs more money.  So that would be one time only he 

12 would have to do that, and I put the cost in there of between 

13 $185 and $200.  And then I recommended that he be seen twice a 

14 month for a period of six months.  So that would be a total of 

15 12 visits.   

16 And then I recommended for the remainder of his life 

17 expectancy, following the first six months, that he just be 

18 seen six to ten times per year as needed to address any issues 

19 that he might be experiencing. 

20 Q. And you don't just pull these numbers out of the air.

21 You rely on data, correct?

22 A. I do.  And I'm also a licensed professional counselor in

23 the State of West Virginia, so I can -- I know basically, you

24 know, he needs some adjustment to disability counseling.  I

25 mean, obviously his disability is not going to change, but he

Case 3:13-cv-29840   Document 246   Filed 05/15/15   Page 62 of 141 PageID #: 7017

JA2645

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 318 of 602



Gross - Direct

63

 1 needs some help to maybe see his life in a different manner.

 2 Q. So if we see, like, Dr. Moreland testified that he's been

 3 teary in his office since the crash, that would be evidence of

 4 somebody who could use some care.

 5 A. Sure.  And I think the literature supports that,

 6 especially elderly people.  I think -- and I even noted that,

 7 on the bottom of the page, that, you know, chronic or serious

 8 illness is the most common cause of depression in elderly

 9 people.

10 Q. And this plan, it gives Howard access to it, correct?

11 A. Right.  And he deserves to have access to it because he's

12 been through a traumatic event.  His life has changed

13 drastically.  He has residual limitations, physical, and, you

14 know, probably most likely psychological.  He needs to be able

15 to process everything that has happened to him and somebody to

16 help him figure out different ways to cope with that.

17 So he should have access to that, and it's reasonable to 

18 give somebody access to that. 

19 Q. Yeah.  Looking at page 15 --

20 A. Yes, sir.

21 Q. -- on page 15, I understand, based on some of the kidney

22 testimony and the fact that Howard had been on

23 hydrochlorothiazide prior, that we've struck the middle two

24 things -- 

25 A. Yes.
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 1 Q. -- off the life care plan.

 2 A. Yes, the hydrochlorothiazide and the probiotic.  We

 3 struck those out.

 4 Q. Okay.  Tell me what the other -- the Lortab and the

 5 Vitamin 3, D3.

 6 A. Well, from my understanding from the medical records and

 7 from Mr. and Mrs. Nease, that the Lortab is prescribed by 

 8 Dr. Deer for the abdominal -- the chronic abdominal pain that

 9 he has.  So that's related to the injuries from the automobile

10 accident.  

11 And then the Vitamin D, basically I know that he's 

12 already testified he became very malnourished in the hospital, 

13 so basically as a dietary supplement. 

14 Q. If we go to page 16 --

15 A. Yes.

16 Q. -- what are those items?

17 A. Those are supplies that when I met with them, the Neases

18 told me that they utilized.

19 The first one, he has occasional incontinence and says 

20 that he uses adult underwear, approximately one package a 

21 month.  So I cost that in.   

22 Due to his malnutrition and all the weight he lost -- and 

23 I think he said 50 pounds or so when he was in the hospital -- 

24 he uses the Carnation instant breakfast mix as a nutritional 

25 supplement to try to gain back some of the weight that he 
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 1 lost.   

 2 And then the flushable wipes were just for cleaning 

 3 secondary to whenever if he has an incontinence accident. 

 4 Q. Is your understanding that Mr. Nease never had

 5 incontinence prior to the crash?

 6 A. That's my understanding.  He told me that he never had

 7 incontinence.  And from looking at the records, I didn't see

 8 anything in there that indicated that he had incontinence.

 9 Q. And you've only put one package a month on there?

10 A. One container a month because he says he has the

11 incontinence occasionally, and usually those packages --

12 there's usually, like, 80 to 100 wipes in a container.

13 Q. Let's go to page 17.

14 A. That would be equipment, and I recommended a shower chair

15 for Mr. Nease for safety reasons, obviously.  With the right

16 foot drop, getting in and out of the shower, he really needs

17 to utilize something to sit on to take a shower rather than

18 standing because he's a fall hazard.

19 Q. As you saw firsthand.

20 A. Excuse me?

21 Q. As you saw firsthand.

22 A. As I saw firsthand the day that I met with him, yes.

23 Q. Looking at page 18 --

24 A. Yes.  That's the orthotics and prosthetics.  And I know

25 that Mr. Nease had indicated to me and I subsequently saw it
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 1 in the records that he wears an ankle-foot orthosis, which I

 2 think Dr. Moreland described as a plastic piece that fits down

 3 into his shoe.  So I contacted -- Hanger Prosthetics made 

 4 Mr. Nease's prothesis.  And the gentleman, the technician that

 5 made it, his name I believe was Mr. Reynolds.  

 6 So I contacted Mr. Reynolds, got the cost information and 

 7 how often, because obviously those wear out.  He wears his 

 8 every day.  They wear out a lot quicker.  So replacement, one 

 9 a year, and the cost of eleven hundred and twenty-eight -- 

10 eleven twenty-eight. 

11 Q. Thank you.  When you contacted Hanger's, is that what

12 they said?

13 A. Yes.

14 Q. They recommended once a year?

15 A. Yes.

16 Q. Because if the thing is not working exactly the way it

17 should, it's not helping the way it should.

18 A. Exactly.  And like I said, they're made out of some kind

19 of molded plastic.  I'm not up on what exactly the new

20 technologies are.  But they do.  They have a tendency -- I

21 mean, there's different parts of them that might, you know,

22 not be working properly, and you want it to work properly if

23 you want it to help him be able to walk.

24 Q. Okay.  Let's go to page 19.

25 A. Sure.  That would be wheelchairs, mobility, maintenance.
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 1 And I recommended a power scooter for Mr. Nease due to the

 2 right foot drop, his fatigue levels, to get him out in the

 3 community if he wants to go, if he and his wife need to go

 4 somewhere.  And he doesn't -- you know, he's not able to walk

 5 long distances anyway.  If he would have, like, a power travel

 6 scooter, that would be beneficial for him.

 7 Q. That would allow him to take walks in parks and things

 8 where --

 9 A. Sure, anyplace that -- yeah, because anymore, the

10 scooters that they make, they have kind of like these

11 all-terrain tires on them.  So he can get out more in the

12 community and basically have, you know, some quality of life.

13 Q. And go to page 20.

14 A. This would be the accessories and the battery.  Obviously

15 these scooters are operated by battery.  They need to be

16 replaced once a year except for the year that the new scooter

17 is purchased.

18 So if he would purchase his scooter in 2015, his first 

19 battery replacement wouldn't be until 2016. 

20 Q. It looks like we skip -- we skip some for -- aids for

21 independent living and home furnishings and accessories.

22 Although he may certainly benefit from those, you didn't --

23 A. I didn't include anything because you wanted a minimal

24 plan, so --

25 Q. And so the next one we have is home care.  Can you tell
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 1 us what this is about?

 2 A. Home care.  I recommended some personal care assistance

 3 for Mr. Nease.  When I was looking through the records, the --

 4 he was having some home physical therapy after he was

 5 discharged from the skilled nursing facility.  And they had a

 6 discharge assessment, and it indicated that he has a history

 7 of falls, requires the use of an ambulatory aid and

 8 experiences gait balance, coordination problems, and mobility,

 9 requires assistance from a caregiver for activities of daily

10 living, medication administration, supervision and safety.

11 And his wife Nancy is currently providing all that care.

12 So I recommended two to four hours a day of personal care 

13 assistance. 

14 Q. Did you also learn that Nancy is not in great health?

15 A. Yes.  The day that I was down in Poca meeting with them,

16 Mrs. Nease had indicated that she needed to get both of her

17 knees replaced, but she'd been putting it off since the

18 accident because she has to care for Howard, and both of them

19 can't be unavailable -- you know, they both can't be down.

20 And if she has her knee -- one knee at a time replaced,

21 obviously the recovery period is going to be extended and --

22 Q. And should Howard have to depend on asking people to come

23 to his house to help him, like his daughters and sons or

24 things like that, or should he have access to somebody coming

25 in and helping do things he can't do?
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 1 A. He should have access to that, and Mrs. Nease should

 2 also, because she needs to get some respite, because not only

 3 has Mr. Nease's life changed, Mrs. Nease's life has changed

 4 dramatically too now because she's basically a caregiver.

 5 Q. You've heard Mr. Nease talk yesterday about getting up on

 6 a ladder to try to do something that scared him to death.

 7 A. I wasn't here yesterday, but --

 8 Q. Oh, I'm sorry.  I'm sorry.

 9 A. Yeah.

10 Q. And the next page, you have facility care, and there's

11 nothing listed.

12 A. No.  Facility care would be, obviously, a nursing home.

13 So it would be more cost-effective to bring in some personal

14 care assistance to the home.

15 Q. And, you know, you're looking at Howard now and into the

16 future, and the situation is not going to get better, correct?

17 A. From what I understand, reading the records and what the

18 doctors say, no, it's not going to get any better.

19 Q. And you're looking at it in terms of he's going to age

20 and he already has these functional disabilities.  So it's

21 going to get harder and harder for him to be able to do his

22 chores with a drop foot --

23 A. Sure.

24 Q. -- and weakness?  

25 A. Yes, it's going to be harder not only to do his chores
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 1 but maybe, you know, maybe bathing, dressing, anything of that

 2 nature.  It's going to get more difficult for him.

 3 Q. The next page, case management I think we skipped.

 4 A. Transportation?

 5 Q. Transportation, page 26.

 6 A. Yes.  And on this, this is -- I went ahead and costed in

 7 the cost for hand controls for his vehicle and the

 8 installation of the cost of the hand controls.  And this is in

 9 relation to the driver's evaluation, because if they do the

10 driver's evaluation, then they're going to make

11 recommendations for vehicle modifications.

12 And pretty much -- I mean, we don't know if Mr. Nease is 

13 going to be able to pass his driver's evaluation, but like you 

14 said, he only has one opportunity to come to court.  So I went 

15 ahead and included those costs also. 

16 Q. And he should have access if he passes it.

17 A. Absolutely.  It would give him back independence again.

18 Q. Then the next -- looks like we skip where you don't add

19 anything for vocational plan because he's retired.

20 A. Right.

21 Q. And then health and strength maintenance, you didn't add

22 anything, correct?

23 A. No, sir.

24 Q. That would be, like, physical therapy and things like

25 that?
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 1 A. Yes, or a membership to -- like sometimes a doc will say

 2 you should join a health club to go work out and things like

 3 that.  I didn't include anything like that.

 4 Q. Okay.  Then the next thing we have is architectural

 5 renovations.

 6 A. Yes, sir.  And that includes, along with the shower

 7 chair, the installation of the grab bars and the grab bar cost

 8 themselves, for safety reasons, getting in and out of the

 9 tub/shower.

10 Q. And then you didn't include anything for housing.

11 A. No, sir.

12 Q. Potential complications, the next page.  Those are things

13 that could happen, but you're not saying that --

14 A. They cannot be predicted, so those are potential

15 complications, and we can't predict the severity of those.

16 Q. What are the potential complications we can't predict?

17 A. Well, additional falls and additional injuries due to his

18 right foot drop, decreased functional --

19 MR. COOKE:  Your Honor, I would object.  I think

20 there's got to be reasonable certainty before we talk about

21 items like this.

22 MR. O'DELL:  Your Honor --

23 THE COURT:  Can you lay a foundation for these?

24 BY MR. O'DELL: 

25 Q. Mrs. Gross, this is a minimal life care plan, correct?
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 1 A. Yes, sir.

 2 Q. And this goes to show -- this is a minimal life care

 3 plan -- that you didn't put additional things in for things

 4 that you couldn't necessarily put to a certainty.

 5 MR. COOKE:  Your Honor, it's irrelevant.

 6 THE COURT:  Then don't ask about them.

 7 MR. O'DELL:  Okay, Your Honor.  Thank you.

 8 BY MR. O'DELL: 

 9 Q. What is page 32?

10 A. Page 32 is my information source list, and that's

11 basically all the contacts where I got all the cost

12 information from that I put in the plan.

13 Q. And what is -- that's a two-page document.  What is

14 page -- what is what begins at page 34?

15 A. 34 is just the bibliography from my report.  That lists

16 all of, like, the sources that I got information from for my

17 report, all the documents made available by your office, my

18 interview with Mr. and Mrs. Nease, any authoritative texts

19 that I used, things of that nature.

20 Q. And you do get paid for your time, correct?

21 A. Yes, sir.

22 Q. What do you charge per hour?

23 A. One forty an hour.

24 Q. And how many hours do you think you've put in on this

25 case?
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 1 A. When I reviewed my deposition the other night, I think at

 2 that time it was about $8,000.  So it might -- with all this,

 3 I don't know, maybe $9,500, $10,000.  I'm not sure.

 4 Q. Do you do work for people who represent plaintiffs like

 5 me and also defendants who represent -- like Mr. Cooke?

 6 A. Defendants?

 7 Q. Yes.

 8 A. Yes, absolutely, I do, because I do my work -- I mean,

 9 I'm bound by legal -- or ethical -- I follow ethical

10 guidelines.  So the work I do is the same regardless if I'm

11 working for the plaintiff or the defense.  I do my evaluation

12 the exact same way.

13 Q. A life care plan is a life care plan.

14 A. Absolutely.

15 Q. You have your life care plan in front of you there,

16 correct?

17 A. Yes, sir.

18 Q. And I'm going to ask that it be --

19 MR. COOKE:  With the redactions of what has been

20 removed and what the judge excluded, then I think we can

21 agree.

22 MR. O'DELL:  Yes, we can go do some redactions, but,

23 yeah.  What is the --

24 MR. KATZ:  Plaintiffs' 8.

25 MR. O'DELL:  Plaintiffs' 8.
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 1 THE COURT:  All right.  Does it have a sticker

 2 already on it?

 3 MR. O'DELL:  No.  It's on --

 4 THE COURT:  All right.  Plaintiffs' 8, subject to

 5 redaction, is admitted without objection.

 6 MR. O'DELL:  And I'll show it to counsel, Your

 7 Honor.

 8 THE COURT:  All right.  Great.

 9 BY MR. O'DELL: 

10 Q. Miss Gross, you also did a supplemental life care plan?

11 A. Yes, I did do a supplemental life care plan, because as I

12 said earlier, some of the treatment recommendations weren't

13 available when I prepared the original report in July of 2014.

14 So my supplemental plan included the pain management 

15 recommendation for Mr. Nease to be seen one time per month 

16 through his life expectancy per year at the Center for Pain 

17 Relief with Dr. Deer/Pope, because I know Pope was involved at 

18 that time also.   

19 And then the neurology with Dr. Goldfarb, the 

20 recommendation that he have one follow-up visit per year 

21 through his life expectancy. 

22 Q. Okay.  And you were actually provided with the deposition

23 of Dr. Deer who confirmed that he would need that appointment

24 each month to get his prescription narcotic pain medication.

25 A. Yes, sir.
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 1 Q. That would be for the remainder of his life because it's

 2 permanent.

 3 A. Yes, sir.

 4 (Mr. O'Dell and Mr. Cooke conferred privately off the 

 5 record) 

 6 MR. O'DELL:  Subject to a small redaction that

 7 counsel and I have agreed to, I would ask that Plaintiffs' 8A

 8 be moved into evidence.

 9 MR. COOKE:  Without objection, subject to redaction.

10 THE COURT:  All right.  It's admitted subject to

11 redaction.

12 BY MR. O'DELL: 

13 Q. Miss Gross, have all the things that you've told us about

14 here today, are they things that will help make Howard Nease

15 safer and have a more safe -- safer and healthier?

16 A. I think it will make him safer.  It will basically

17 maintain his medical stability.  It will give him a little bit

18 more independence in his life, all those things.  Safe --

19 health and safety is the primary concern for Mr. Nease.

20 Q. Do you have an opinion as to a reasonable degree of

21 certainty in life care planning as to whether these things

22 we've listed here today are reasonable and necessary and

23 resulted from the automobile crash of November 20, 2012?

24 A. Yes, I am.

25 Q. What is that opinion?
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 1 A. That all of these things are reasonable and necessary for

 2 Mr. Nease to maintain his health and safety.

 3 MR. O'DELL:  I have no further questions.  Thank

 4 you.

 5 THE COURT:  All right.  How long is your cross going

 6 to be?

 7 MR. COOKE:  Less than five minutes.

 8 THE COURT:  All right.  Well, go ahead, then.

 9 CROSS EXAMINATION 

10 BY MR. COOKE: 

11 Q. Miss Gross, how are you?

12 A. Good.  How are you?

13 Q. Terrific.  Your undergraduate degree from West Virginia

14 University was in what?

15 A. My undergraduate degree was in family resources.

16 Q. What is that?  What did you study?

17 A. I studied interior design during that time, yes.

18 Q. Okay.  And then later you went back to school.

19 A. Yes, then later I went back to grad school.

20 Q. Did you work as an interior designer?

21 A. No.  The job market was bad like it is kind of now, and

22 so, no, there was not a lot of jobs available.

23 Q. Okay.  And you're not a registered nurse, correct?

24 A. That's correct.

25 Q. You're not a licensed professional nurse.
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 1 A. No.

 2 Q. You don't have any health care training that's medical;

 3 is that correct?

 4 A. Well, we received some health care training when I went

 5 through the courses for the life care planning.

 6 Q. But you don't have a health care license.

 7 A. Credentials?

 8 Q. Yes, ma'am.

 9 A. No.

10 Q. You don't prescribe medication.

11 A. No, sir.

12 Q. You don't do therapy or anything like that, right?

13 A. No, sir.

14 Q. You don't do -- you wouldn't do a functional capacity

15 evaluation to see how somebody -- what their capacity was to

16 use their limbs, correct?

17 A. No.  That would be a physical therapist.

18 Q. Okay.  So you're not a physical therapist either.

19 A. No.

20 Q. And with Mr. Nease, you didn't treat him, right?

21 A. No, sir.  I'm not a physician.  No.

22 Q. And so even as a life care planner, you don't treat; is

23 that right?

24 A. No, not treating, because a life care plan is really a

25 collaborative effort.  It's all the different professionals,
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 1 and that's why I contact, like, the doctors, anybody involved

 2 in their care.

 3 Q. Right.  But in this case, you got involved and learned

 4 about Mr. Nease in the context of a lawsuit, right?

 5 A. In this case, yes.

 6 Q. Right.  And didn't you say when you were talking to

 7 Mr. O'Dell that a life care plan is something that's created

 8 for court, for that day in court?

 9 A. No.  Well, I was basically describing the definition of a

10 life care plan.  Actually, a life care plan -- when we say

11 it's a dynamic document, really it's something that's going to

12 maybe change throughout that person's life expectancy.

13 So you can do a life care plan for court, but you can 

14 also do a life care plan in other aspects that, say, maybe 

15 you're a case manager and you're going to follow that person 

16 for a long time and make sure that they get all the 

17 recommendations that are in the plan. 

18 Q. Okay.  And that's not something you've done in this case

19 with respect to Mr. Nease.

20 A. No, sir.

21 Q. Okay.  And you've been -- you've had your own business

22 for a little more than a year and a half; is that right?

23 A. I've been self-employed, yes, but I've worked in -- I've

24 been a vocational rehabilitation counselor since 1999.

25 Q. And most of your customers are lawyers, right?
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 1 A. Well, I do work -- I do return-to-work services.  I have

 2 Brick Street, return to work for injured workers, do some

 3 Social Security disability.

 4 Q. How many cases have you had with Mr. O'Dell?

 5 A. With Mr. O'Dell since I've been self-employed or since

 6 I've been doing this as my career?

 7 Q. As your career.

 8 A. Maybe five.  

 9 Q. Five?

10 A. Five or six.

11 Q. And have you worked with his law partner, Mr. Tiano?

12 A. You asked me in the deposition -- I think I've had one or

13 two cases with Mr. Tiano, yes, sir.

14 Q. And so you get paid to come and give your testimony in

15 court, right?

16 A. Correct.  Yes.

17 Q. Okay.  At $140 an hour, right?

18 A. Yes, sir.

19 Q. And about eight or nine thousand dollars you think in

20 this case?

21 A. Approximately, with all of the, you know, with the report

22 preparations, and that includes the deposition testimony when

23 you took my deposition and the trial testimony and everything

24 of that nature, because these are very time-consuming.  I

25 mean, Mr. Nease had a lot of medical records.  It takes a lot
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 1 of time.

 2 Q. And when I took your deposition in November, you told me

 3 then that your opinions were trial-ready, didn't you?

 4 A. Yes, at the time, yes, they were.  Yes.

 5 Q. All right.  And so if we had had a trial back in

 6 November, the testimony that you would have given would have

 7 been different than you've given here today as far as the --

 8 A. Right, because things have -- some things have changed.

 9 Actually the things that are different, we've taken out of the

10 life care plan, so --

11 Q. And that's good.

12 A. Yeah, that's good.

13 Q. Okay.  Okay.  One of the recommendations I wanted to ask

14 you about was the driving evaluation.

15 A. Yes, sir.

16 Q. And why did you make that recommendation?

17 A. Why did I make it?  Well, because, number one, Mr.

18 Nease -- I mean, he still has a driver's license, and I

19 believe it was in Dr. Goldfarb's medical records that he

20 indicated that he needed hand controls on his vehicle.  He

21 wasn't safe to drive with a drop foot.

22 Well, prior to having hand controls on your vehicle, most 

23 people undergo a driver's evaluation. 

24 Q. When you made that recommendation -- well, let me ask you

25 that:  Did you show your life care plan to Mr. O'Dell?

Case 3:13-cv-29840   Document 246   Filed 05/15/15   Page 80 of 141 PageID #: 7035

JA2663

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 336 of 602



Gross - Cross

81

 1 Obviously he gave it to me.  So when you finished it, you

 2 showed it to Mr. O'Dell, right?

 3 A. Well, when I finish it -- I mean, well, it's complete.  I

 4 mean, it's, like, the final copy.  It's not like a draft that

 5 I send.  I don't do draft copies, but, yes, I sent it to

 6 Mr. O'Dell, of course.

 7 Q. You communicated the driver's evaluation to Mr. O'Dell,

 8 correct?

 9 A. Well, he probably read it when he read over my report.

10 Q. And when you talked to Mr. Nease, did you talk to him

11 about a driver's evaluation?

12 A. No, I didn't say -- I mean, because I asked him.  He had

13 told me during the interview when I was down meeting with he

14 and his wife that he hasn't driven since the accident, but I

15 think at that time he told me that Dr. Goldfarb said he needed

16 hand controls on his vehicle.

17 Q. Okay.  So you did talk a little bit about that.

18 A. A little bit, but I don't think I mentioned it to him

19 that, oh, I'm going to recommend a driving evaluation.

20 Q. But nonetheless you had a concern about whether it would

21 be safe for him to drive.

22 A. Well, obviously.  I mean, I would recommend a driving

23 evaluation for -- I work with people that have spinal cord

24 injuries.  I recommend a driving evaluation for them, or a

25 head injury.
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 1 Q. And you never told Mr. Nease that.

 2 A. Never told Mr. Nease about a driving evaluation?

 3 Q. Never told him in the context of your work in this case

 4 or with his lawyers that you thought he needed to have a

 5 driver's evaluation.

 6 A. I put it in my report, but I don't think I ever told it

 7 to Mr. Nease.

 8 Q. Okay.  So it's not your role to make a recommendation and

 9 then work with the individual who you're applying the

10 recommendation to.

11 A. It's not my role in this case.  I mean, there are times

12 where I have done a life care plan and then they want me to be

13 in, like, a case management role to facilitate and coordinate

14 all these things.  But in this case, no, sir.

15 MR. COOKE:  All right.  That's all the questions I

16 have.  Thank you.

17 THE COURT:  All right.  Any redirect?

18 MR. O'DELL:  Real briefly, Your Honor.

19 REDIRECT EXAMINATION 

20 BY MR. O'DELL: 

21 Q. Miss Gross, if the jury doesn't agree with an item, does

22 it invalidate your plan?

23 A. No.  If the jury doesn't agree with it?

24 Q. With one item.

25 A. No.  We can just strike it out.  I mean --

Case 3:13-cv-29840   Document 246   Filed 05/15/15   Page 82 of 141 PageID #: 7037

JA2665

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 338 of 602



Gross - Redirect

83

 1 Q. And with all the questions that Mr. Cooke asked you, did

 2 it change any of the opinions you've given here today about

 3 this being a minimal life care plan that Howard needs?

 4 A. No.  My opinion remains the same, yes, sir.

 5 MR. O'DELL:  That's all I have, Your Honor.  Thank

 6 you.

 7 MR. COOKE:  Nothing further.

 8 THE COURT:  All right.  You may step down.  Thank

 9 you.

10 THE WITNESS:  Thank you.

11 THE COURT:  Ladies and gentlemen, we'll take a

12 ten-minute recess at this time.  You may retire to the jury

13 room.

14 (Jury Out) 

15 THE COURT:  Could I see counsel for just a sidebar?  

16 (Sidebar conference off the record with counsel) 

17 (Recess from 3:29 p.m. to 3:44 p.m.) 

18 (Jury In) 

19 THE COURT:  All right.  We're ready to resume.  

20 Plaintiffs may call their next witness. 

21 MR. O'DELL:  Your Honor, the plaintiffs call Nancy

22 Nease.

23 THE COURT:  All right.  Mrs. Nease, if you'll step

24 up here, my clerk will administer the oath.

25 THE CLERK:  Please raise your right hand.
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 1 NANCY NEASE, A PLAINTIFF, SWORN 

 2 DIRECT EXAMINATION 

 3 MR. O'DELL:  Comfortable?

 4 THE COURT:  Mrs. Nease, you might need to move the

 5 microphone just a little bit so it's right in front of you but

 6 a few inches away.  All right.

 7 BY MR. O'DELL: 

 8 Q. Mrs. Nease, please state your name.

 9 Please state your name. 

10 A. Nancy Nease.

11 Q. And you are the wife of Howard Nease?

12 A. Yes.

13 Q. How long have you and Howard been married?

14 A. Thirty-five years.

15 Q. How did you guys meet?

16 A. Pardon me?

17 Q. How did you meet?

18 A. How did we meet?  We met -- I had gone to the beauty shop

19 to get my hair done, and the young lady that did my hair told

20 me that her husband had a friend that was recently divorced

21 and could she give him my telephone number.  So we went on a

22 picnic that weekend.

23 Q. And the rest is history, huh?

24 Do you have children? 

25 A. Yes.  Howard has three and I have two.
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 1 Q. So you guys are kind of like the Brady Bunch?

 2 A. Yeah.

 3 Q. What are the children's names?

 4 A. Mine are Tamela and Chip.  His name is Gary, though.  And

 5 his children are Valerie, Mark, and David.

 6 Q. Are your -- when you got married, were the families

 7 close?

 8 A. Yes.

 9 Q. Where do you live?

10 A. I live in Poca.

11 Q. How far did you go in school, I mean your -- education-

12 wise?

13 A. High school.

14 Q. What about Howard?

15 A. High school.

16 Q. Can you tell the jury before the crash what kind of

17 things Howard liked to do?

18 A. He was outside most of the time.  He loved to work out in

19 the yard and with his motorcycle, and he was so active, always

20 doing something outside.  He was the go-to man in the

21 neighborhood when they needed help.

22 Q. Did he like to do woodworking?

23 A. Yes.

24 Q. Did he do projects in terms of always had something in

25 his garage?
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 1 A. Oh, yes.

 2 Q. Work on cars?

 3 A. Oh, yes.

 4 Q. He would work on cars?  What kind of things would he do

 5 to cars?  Change the oil and that kind of stuff?

 6 A. Oh, yeah, uh-huh.

 7 Q. You saw your husband get emotional yesterday early when

 8 he was testifying.  Is that the way Howard was before the

 9 crash?

10 A. Oh, no.  No.

11 Q. Did Howard -- did you see Howard cry before the crash?

12 A. Oh, no.

13 Q. Never saw him cry?

14 A. Only when his mother died.

15 Q. What did you all like to do together?

16 A. Well, we used to like to travel, and we liked to go out

17 to dinner and to movies and church and just --

18 Q. Typical things?

19 A. Yeah.

20 Q. What did Howard do for a living?

21 A. He worked at Chapman Printing for years, and then he

22 retired and he had to get out of the house.  So he went out to

23 the racetrack and got a job, part-time job, in their printing

24 department.  And he worked there until I made him quit.

25 Q. He worked there for years, didn't he?
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 1 A. Yeah.  I'm not sure how many, though.

 2 Q. Do you know when he retired from there?

 3 A. I don't.  Not too long before he had the esophageal

 4 surgery, I believe.

 5 Q. Oh, really?  So he was still working in 2012?

 6 A. Yeah.

 7 Q. Was Howard generally a happy guy -- 

 8 A. Yes.

 9 Q. -- before the crash?

10 A. Yes.

11 Q. We've heard a lot about Howard's medical history --

12 A. Uh-huh.

13 Q. -- back surgeries and esophageal cancer.  How was

14 Howard's health immediately before the crash?

15 A. He was in -- he was in good health, the best I had seen

16 him in a long time.  He beat cancer.  His back was not hurting

17 him.  And we had a good month maybe before this happened.

18 Q. I heard somebody talk about Howard, when he got his

19 esophagus cancer cut out, took part of his esophagus, he had

20 to have a feeding tube for a while.

21 A. Oh, yes.

22 Q. Was it, like, a couple weeks?

23 A. It might have been a little longer than that.  I can

24 remember taking him back to have the feeding tube taken out,

25 and we had to put a feeding -- had to hang up a thing to feed
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 1 him in the car.  And when I got there, his surgeon said,

 2 "Well, Nancy, why didn't you pull that out?"

 3 Q. And they had taken it out, though, correct?

 4 A. Uh-huh, they took it out there.

 5 Q. He was doing fine with eating before the crash?

 6 A. (Nods head up and down)

 7 Q. That surgery went very well for Howard.

 8 A. Very well.  Very well.

 9 Q. Did you and Howard kind of take to Dr. McGrath up there?

10 A. Oh, yes.  Dr. McGrath did a lot of work on Howard.

11 Q. Did you guys -- how did you all get along with him?  Did

12 you guys have a good relationship?

13 A. Oh, yes.  Yes.  A very nice doctor.

14 Q. Is it your understanding that with the surgery in

15 Pittsburgh, his cancer was cured?

16 A. Yes.

17 Q. Has he had any other issues with that?

18 A. No, he hasn't.

19 Q. Did you have anything to do with Howard's decision to buy

20 the Ford pickup truck that brings us here?

21 A. No.

22 Q. Why did Howard want that truck?

23 A. To haul around wood for his projects; mainly, mulch,

24 things like that.

25 Q. He wanted to be able to do some things?
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 1 A. Yes.

 2 Q. Did you go with him to get the truck?

 3 A. No.

 4 Q. Who did?

 5 A. His daughter, Valerie.

 6 Q. And they just made the trip together, made a day trip?

 7 A. Yes.

 8 Q. Did you ever drive that truck?

 9 A. No.  I never was in that truck.

10 Q. You did see it, didn't you?

11 A. I saw it in the driveway.

12 Q. Do you remember November 20, 2012?

13 A. Oh, yes.

14 Q. Can you tell us what you remember about that morning?

15 A. About that morning?  Howard left to go to St. Albans to

16 the bank there and he forgot a paper.  He had to bring it back

17 and have me sign it, which he did, and he left again --

18 Q. Let me ask you, was Howard -- did Howard appear to be in

19 a hurry or anything like that?

20 A. Oh, no.  No.

21 Q. How was he looking when --

22 A. Great.

23 Q. Did he look tired or sleepy?

24 A. No.

25 Q. Any problems at all?
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 1 A. No.

 2 Q. Was he in a good mood?

 3 A. Yes.  Oh, yes.  Yes.

 4 Q. And this crash happened about noon; is that right?

 5 A. Yes.

 6 Q. How come you didn't go with Howard to see -- I think he

 7 said Mike Frontino.  Does that name ring a bell?

 8 A. How come I didn't want to?

 9 Q. Do you know Mike?

10 A. Do I know what?

11 Q. Do you know Mike Frontino?

12 A. Yes.

13 Q. How come you didn't go see him with Howard?  How come you

14 didn't go that morning?

15 A. Oh, I didn't want to.

16 Q. After Howard left, what's the next thing you recall?

17 A. You mean the second time that he left?

18 Q. Yes, ma'am.

19 A. I got a telephone call from Howard telling me that he had

20 a wreck.

21 Q. Did he say anything else?

22 A. Yeah, he said -- I said, "What happened, Howard?"  And he

23 said the accelerator stuck.

24 Q. Did he say anything else?

25 A. No, not much.
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 1 Q. Did he say he thought he was okay?

 2 A. Uh-huh, he thought he was okay, and they were going to

 3 take him to Thomas Hospital.  And then he called back again

 4 and told me no, they were going to take him to General.

 5 Q. So what did you do?

 6 A. Pardon me?

 7 Q. What did you do after he called you?

 8 A. I told him I'd be there as soon as I could get up there

 9 at the hospital, at the emergency room at the hospital, the

10 General.

11 Q. How long -- did you leave immediately?

12 A. I probably didn't leave for half an hour, maybe,

13 because -- I don't remember why, what the reason was.

14 Q. Did Howard make you think he was okay when he called?

15 A. Yes.

16 Q. So you didn't think it was life-threatening.

17 A. Oh, no.  No.

18 Q. When you got to CAMC, tell me what you recall happening.

19 When you got to CAMC, what do you recall happening? 

20 A. In the emergency room?

21 Q. Yes, ma'am.

22 A. We were told that he had I believe it was three broken

23 ribs, and then they decided to admit him.  And I can't

24 remember what time it was I left.  They admitted him, and I

25 went home.  And I got two telephone calls from him that
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 1 evening.

 2 And I called the next morning to see how he was doing, 

 3 and the phone rang forever, and someone had finally answered 

 4 the phone and said that he aspirated and was in ICU. 

 5 Q. There's some tissues there beside you, Nancy.  You can

 6 take a second and collect yourself.

 7 A. I'm okay.

 8 Q. So what happened then?

 9 A. I probably broke the speed limit getting there, and he

10 was, of course, hurt so bad.

11 Q. Nancy, I'm going to put this -- I'm going to try to put

12 up one of these charts.  There's some time reference.

13 When you got to Howard, he was already back -- he was in 

14 ICU at that point? 

15 A. Yeah.

16 Q. Did they have him on a ventilator?

17 A. Oh, yes.

18 Q. And he ended up being on a ventilator for 47 days?

19 A. Yes.

20 Q. And do you recall at some point in December they had to

21 cut a hole in his throat?

22 A. Yes.

23 Q. And hook the ventilator up to his throat instead of

24 through his mouth?

25 A. Uh-huh.
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 1 Q. Were you there when all that was happening?

 2 A. Uh-huh.

 3 Q. Was it difficult?

 4 A. Oh, yes.

 5 Q. Do you recall he had to have some abdominal surgeries in

 6 December?  Do you remember that?

 7 A. Yes.

 8 Q. Tell me about what you recall about those abdominal

 9 surgeries.

10 A. Okay.  I think two of the -- the first two times, the

11 hospital called me and said he's going to have surgery, he's

12 got to have surgery, do we have permission.  I said yes.

13 The second time was the same thing.  The third time we 

14 were at the hospital and they came and told me they had to 

15 operate right that minute or that he was going to die. 

16 Q. What did you understand the problem was?

17 A. His feeding tube had -- all of the feeding tube stuff had

18 gone to his chest and they had to clean that out.

19 Q. Did he also take his gallbladder -- 

20 A. Yes.

21 Q. -- because of the infection it caused?

22 A. Yes, uh-huh, took his gallbladder.

23 Q. How does Howard feel about you letting them do that

24 surgery?

25 A. Howard got real upset after he got home.  He wishes I had
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 1 let him die.

 2 Q. Why does he -- go ahead.

 3 A. The pain in his stomach that he has every day when he

 4 eats, it's every time he eats.  It hurts him so bad, he cries.

 5 He even mentioned suicide one time.  I don't worry about that

 6 because of his beliefs, but he hurts so bad.

 7 Our life won't ever be the same again.  We won't be able 

 8 to do any of the things that we used to do.  We can't even go 

 9 to a movie. 

10 Q. Why is that, Nancy?

11 A. Because that usually involves going to dinner before or

12 after, and we really -- I think maybe we might have tried one

13 movie.  We ate before we went.

14 Q. Then what happened?

15 A. Well, his pain.

16 Q. How does Howard do when it comes to Christmas dinners and

17 Thanksgiving dinners?

18 A. Anytime we go eat anywhere, he tries to eat.  And, in

19 fact, just a couple of weekends ago, we went to my daughter's

20 in Ohio for a family dinner, everybody in our family, dinner.

21 He did go to the table and he ate some.  He ended up in my

22 daughter's bed for the rest of the day with pain.  He can't --

23 Q. Does that happen a lot where he's not able --

24 A. Yes.  Yes.  Yes.

25 Q. Do you remember Howard had to get on dialysis?
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 1 A. Oh, dialysis.  He was sent home from the nursing home one

 2 day.  The next day I have to get up and take him to dialysis.

 3 And when I go back to get him, they tell me to get him

 4 straight to the hospital.

 5 I took him to Teays Valley because that was the closest 

 6 one to go to, but they thought he -- that is one thing he 

 7 didn't have to do anymore.  They had to take him from the 

 8 nursing home for dialysis every other day, three times a week 

 9 I believe it was.  So that is gone and that's a blessing. 

10 Q. He was actually on dialysis for 91 days?

11 A. Yes.

12 Q. Rich, could you put the timeline up so they can see what

13 time frames are here she's talking about?

14 So he was in the hospital from November 20 all the way 

15 until February 8 at CAMC, correct?  Is that right? 

16 A. It sounds right to me.

17 Q. Okay.  And then 47 days of that was in ICU.  Does that

18 sound about right to you?

19 A. Yes.

20 Q. And while he was in ICU, can you tell the jury, were you

21 spending a lot of time at the hospital?

22 A. Yes.

23 Q. Was Howard's kids and your kids coming to see him?

24 A. Yes.

25 Q. How about grandkids?
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 1 A. Yes.

 2 Q. You guys have got a gaggle of those, don't you?

 3 A. Yes.

 4 Q. So people were coming to see him a lot.

 5 Tell me -- tell the jury what happened on December 24th, 

 6 Christmas Eve. 

 7 A. Oh, the very first time I had really gone anywhere, and

 8 my daughter came and got me to go to Ohio again to have

 9 dinner, and we got a telephone call from the hospital telling

10 us he coded.

11 Q. What did you do?

12 A. His heart stopped, and we made a real quick trip, my

13 daughter and I.

14 Q. Were you trying to see family over Christmas?

15 A. Uh-huh.

16 Q. The nurses at CAMC thought it would be okay for you to do

17 that?

18 A. Yes.

19 Q. Did you ask them?

20 A. I think what happened there -- well, we don't really know

21 what happened there, so I'm not going to say.

22 Q. That's fine.  Then he gets out -- he gets out of ICU in

23 January, I think in January -- can you move to -- he gets out

24 January 6, 2013.  He moves from the ICU on the step-down unit.

25 Do you recall that he went to a step-down unit? 
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 1 A. Yes.  Yes.

 2 Q. And that he was in step-down for about another month?

 3 A. Yes.

 4 Q. When he left CAMC, where did he go?

 5 A. Well, after the step-down, they moved him into a regular

 6 room for a while too.

 7 Q. Okay.  And then he was there until February 8th.

 8 A. Okay.

 9 Q. Right?  Does that sound right?

10 A. Uh-huh.

11 Q. Yes?

12 A. Yes.

13 Q. And then where did he go when he left CAMC?

14 A. To the nursing home in Winfield.

15 Q. Teays Valley?

16 A. Teays Valley.

17 Q. That's okay.

18 A. Okay.

19 Q. And how long was he there?

20 A. I think that he -- he was having therapy, and I think --

21 I can't remember really because I don't know if -- I don't

22 know if it was a week or two weeks.  I think it was two weeks.

23 I don't think it was two months.

24 Q. Right.  And he was there.  And then do you recall that he

25 came home for, like, a day?
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 1 A. Yes.

 2 Q. And then he ended up going back to the hospital.  Do you

 3 remember that?

 4 A. Yes.

 5 Q. What was that about?

 6 A. That was -- he had a -- he had a nosebleed after I got

 7 him home.

 8 Is this when we're talking about when we went to Cabell 

 9 Huntington? 

10 Q. No, I think this is the one where he had an issue -- can

11 you pull up the -- I think it's March.  Let's see.

12 Can you pull that one up, Rich?   

13 He ended up having severe headaches because of his 

14 dialysis? 

15 A. Uh-huh.

16 Q. Do you remember that?

17 A. Uh-huh.  Uh-huh.

18 Q. Is that a yes?

19 A. Oh, severe, severe headache.

20 Q. And at some point there is when they realized that he

21 could get off the dialysis too, though, correct?

22 A. Yes.

23 Q. And I'm sure that made you both pretty happy.

24 A. Oh, yes.

25 Q. Were you afraid that was going to be permanent?
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 1 A. Yes.  Yes.

 2 Q. And then you talked about a severe nosebleed.  It looks

 3 like that was on April 4 of 2010.  Do you see that?

 4 A. Uh-huh.

 5 Q. Can you tell the jury about that hospitalization, what

 6 led to that?

 7 A. He started bleeding from the nose at home.  It was bad.

 8 Called an ambulance.  They took him back to CAMC in Hurricane,

 9 and that doctor there found out -- they were trying to --

10 we're on the nosebleed, right?

11 Q. Yes.

12 A. They couldn't treat him.  They couldn't treat him.  They

13 called --

14 Q. Let me stop you real quick.  Do you understand why his

15 nose was bleeding?

16 A. Oh, no.

17 Q. Okay.  You didn't understand -- he had blood clots when

18 he was in the hospital.  Do you remember that?

19 A. Yes.

20 Q. He had blood clots in his upper arm?

21 A. Uh-huh.

22 Q. Did you understand why those blood clots developed while

23 he was in the hospital?

24 A. No.

25 Q. Did you understand he was on blood thinners?
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 1 A. Yes.

 2 Q. Why did you think he was on blood thinners?

 3 A. For blood clots.

 4 Q. I'm sorry?

 5 A. For the blood clots.

 6 Q. Okay.  Did anybody at Cabell Huntington tell you his nose

 7 was bleeding because of blood thinners?

 8 A. Okay.  That's it.

 9 Q. I'm asking you, do you remember anybody at Cabell

10 Huntington saying that his nose was bleeding because of blood

11 clots or because of blood thinners?

12 A. Yes.

13 Q. How long was he in the hospital?  

14 About six days? 

15 A. Six days.

16 Q. Okay.  Howard also had to get a foot brace for his

17 dropped foot?

18 A. Yes.

19 Q. And do you remember when he was at CAMC and they started

20 doing physical therapy with him that they noticed that he had

21 no strength in his right foot?

22 A. Nothing -- they were going to do therapy, help with the

23 therapy, and the therapy didn't -- he couldn't do therapy very

24 well.

25 Q. Did you have an understanding of what led to that?
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 1 A. They told me he had -- the nurses told me he had drop

 2 foot, and I didn't know what drop foot was, and they said it

 3 will be a lifetime thing.

 4 Q. What kind of problems does that drop foot cause Howard?

 5 A. He falls down a lot.

 6 Q. How often would you say he falls, Nancy?

 7 A. If he happens to get up from his chair and start to walk

 8 across the room without his cane, he's down.

 9 Q. How much weight did Howard lose in the hospital, Nancy?

10 A. Forty pounds?

11 Q. Do you know?

12 A. No.

13 Q. Was it a lot?

14 A. Oh, gosh, yes.

15 Q. Rich, can you pull up Picture 6-13?

16 Do you remember when Howard looked like that in the 

17 hospital? 

18 A. Uh-huh.  He had no idea who he was or where he was when

19 that was taken.

20 Q. Is that after Howard lost a lot of weight?

21 A. Yes.

22 Q. Go to Picture 6-21.

23 Who's the young man? 

24 A. He's with my grandson, and he didn't know him.

25 Q. You heard Howard say that he doesn't remember from the
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 1 time the ambulance got there until way up into that

 2 hospitalization?

 3 A. Right.

 4 Q. Could you tell he didn't know what was going on?

 5 A. Howard finally did get to the point where he recognized

 6 the family; but if a neighbor or a friend would come in, he

 7 wouldn't.

 8 Q. We saw some pictures yesterday of what Howard's legs

 9 looked like when he was in Pittsburgh with his hospital gown

10 on.  

11 Rich, can you go to Picture 6-29?   

12 Is that what he looked like in the hospital? 

13 A. In Pittsburgh?

14 Q. No, this is Charleston.

15 A. This is Charleston.  Yes.  And it was that one leg, the

16 right leg, that he kept hanging out of the bed whenever he was

17 in the hospital.

18 Q. He kept hanging out?

19 A. Huh?

20 Q. That leg kept hanging out of the hospital bed?

21 A. He would hang his leg over the hospital bed.

22 Q. And the nurses would see him doing that?

23 And the nurses would see him doing that? 

24 A. Sure.

25 Q. Has Howard been able to pick his weight back up?
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 1 A. No, he -- yeah, he has picked up some weight because he

 2 got down to 90-some pounds, and he's probably maybe 120 now

 3 with his clothes and shoes on.

 4 MR. O'DELL:  I'm going to ask that Plaintiffs'

 5 Exhibit Number 6, the pictures, 6-1 through 6-35, be admitted

 6 into evidence.

 7 THE COURT:  Any objection?

 8 MR. COOKE:  No objection.

 9 THE COURT:  They're admitted.

10 BY MR. O'DELL: 

11 Q. Did you just find out recently that Howard had driven?  

12 Did you just find out recently that Howard had driven a 

13 few times? 

14 A. Yes, I did.  I only knew about once.  And I heard the

15 door open.  I had pneumonia at the time.  So I was sleeping a

16 lot.  I heard the door open, and he came in with a bag of

17 groceries, yeah.

18 Q. Does he get frustrated about not being able to drive?

19 A. Well, it's the worst thing.  It's the worst thing.

20 Q. Nancy, you have a note there that Howard had written; and

21 you said when you read it, it upset you.

22 Can you read that for the jury? 

23 A. Okay.  This is what Howard wrote.  My life --

24 Q. Take your time.

25 A. -- has been a total wreck.  There are many things I used
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 1 to be able to do and cannot do now because of foot drop and

 2 the pain I have to endure.  I used to go hunting, fishing,

 3 swimming, walking in the woods, playing and doing things with

 4 the grandchildren.  Trying to walk and not be able to control

 5 my right foot even with the casting is terrible.  I fall a lot

 6 because of the foot drop, and I have to be very careful.

 7 I used to ride my Harley motorcycle and now I can't even 

 8 hold the bike up.  It's hard to do woodworking, which I love 

 9 to do.  Everything that I do is a struggle.  Taking a shower, 

10 I have to hold onto the shower door with the water on.  

11 Having -- have to help -- have to help -- he has to have help 

12 making his bed, changing his clothes.  It's a task trying to 

13 get my right shoe on, cleaning up the house.  I try cutting 

14 grass, wood-eating -- wood -- weed-eating, gardening, but try 

15 with help from my daughter and also helping my daughter to do 

16 things.   

17 I miss driving.  I have to be driven everywhere.  There 

18 are many times I need to go somewhere now and cannot because 

19 my wife might be busy at the time that I want to go.  Being 

20 unable to drive is frustrating.  Trips we used to go on, we 

21 can't do that because of my foot drop.   

22 I miss church events that involve eating.  I miss taking 

23 my wife out to eat and a movie because of the terrible pain in 

24 my abdomen.  I didn't have this terrible pain and foot drop 

25 before the crash.  I can't enjoy life at all since the crash 
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 1 and then not being able to eat and my attitude is terrible. 

 2 Q. Is his attitude terrible, Nancy?  Is his attitude

 3 terrible?  Is Howard's attitude terrible?

 4 A. Yes, it is.  It is.

 5 Q. Has it put a strain -- does it strain your marriage?

 6 A. Sure, it has.  Sure, it has.  You know, his temper is

 7 short.  Why wouldn't it be, what he's been through.

 8 MR. O'DELL:  I have no other questions, Nancy.

 9 Thank you.

10 THE WITNESS:  Okay.

11 THE COURT:  All right.

12 MR. COOKE:  Just a few, Your Honor.

13 THE COURT:  Do you want the chart left up or not,

14 Mr. Cooke?

15 MR. COOKE:  Take it down.

16 CROSS EXAMINATION 

17 BY MR. COOKE: 

18 Q. Hi, Mrs. Nease.

19 A. Hi.

20 Q. I believe we've met before, right?

21 A. Pardon me?

22 Q. Do you remember meeting me?

23 A. Of course.

24 Q. I thought you might.  Let's go back to November 2012.

25 A. Okay.
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 1 Q. All right.  When Mr. -- when your husband brought his new

 2 Ford Ranger home, did he show it to you?

 3 A. Could you say that again?

 4 Q. I'm sorry.  When your husband brought his Ford Ranger

 5 home that he had just bought in Ohio and driven back, did he

 6 show it off to you?

 7 A. Yes.

 8 Q. And --

 9 A. He said it was beautiful.

10 Q. What did you think of it?

11 A. It was a truck.

12 Q. And he was proud of it.

13 A. Yes, he was.

14 Q. And he didn't have any problems with it on that trip from

15 Ohio back to Poca, right?

16 A. No problems.

17 Q. And in the ten days that he drove it, he didn't -- you

18 never rode in it, but he never reported a single complaint

19 about the used car he just bought, right?

20 A. No.

21 Q. He didn't complain about the brakes.

22 A. Huh-uh.

23 Q. Didn't complain about the acceleration.

24 A. No.

25 Q. Now, the day before his accident, that was
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 1 November 19th?

 2 A. Pardon me?

 3 Q. The day before his accident, what day was that?  Do you

 4 remember?

 5 A. The day before his accident?

 6 Q. Yes, ma'am.

 7 A. Say it again.

 8 Q. Do you remember November 19th?

 9 A. November the 19th?  Well, not particularly.

10 Q. Did anything significant happen on November 19th?

11 A. November 19?  I can't remember.

12 Q. Okay.  You don't remember.  That was the day before.

13 A. The day before the accident.

14 Q. Yeah.  You don't remember anything that happened

15 significant that day?

16 A. No.

17 Q. Didn't Howard take your car that day?

18 A. Take my car that day?

19 Q. Didn't he take your car to the grocery store?

20 A. Oh, we had a different car then.  Okay.  Yes.

21 Q. He did?  It was the Honda Odyssey, right?

22 A. I didn't know this --

23 Q. What happened?  What happened?

24 A. He said that he was pulling -- when he was backing out of

25 a parking lot at the grocery store onto the highway and
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 1 another car was coming out from the library from across the

 2 street, the school, and they bumped.

 3 Q. Okay.  And he had an accident, right?

 4 A. Uh-huh.  Uh-huh.  Uh-huh.

 5 Q. And then, unfortunately, after he was in the hospital,

 6 you had -- that was something you had to deal with, right?

 7 A. Yes.

 8 Q. Okay.  And you had to take care of that accident, right?

 9 A. Yes.  Yes, I did.

10 Q. And I think you told me that you all had to pay to fix

11 the other gentleman's car?

12 A. Uh-huh.  The gentleman had told Howard when it happened,

13 he said there's no damage, just forget it.

14 Q. Okay.  Then you got some calls later, correct?

15 A. Yes, uh-huh.

16 Q. It always works like that.

17 Around the house before Mr. -- before your husband's 

18 accident, you were in charge of handling kind of the household 

19 finances, right? 

20 A. Uh-huh.

21 Q. And did you also handle Howard's medication set-up?

22 A. I didn't, not before the accident.  He did.

23 Q. Oh, is that right?  And what about is he doing his

24 medication set-up now or are you doing it?

25 A. Whenever -- he did fix his medications, and I would keep
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 1 them on the computer, and I would ask him to keep me

 2 up-to-date when one got taken off and one put on.

 3 Q. Uh-huh.

 4 A. So that was my extent before.  After the accident, after

 5 he got home from the hospital, I took care of his medication.

 6 Q. Okay.  Now, on the -- on the day of the accident, you

 7 went to the hospital and you said about 30 minutes or so after

 8 he called you and told that you he'd been in a wreck.

 9 A. Uh-huh.

10 Q. Right?  And you met him at the emergency department?

11 A. Pardon me?

12 Q. You met him at the emergency department?

13 A. Yes.

14 Q. At Charleston Area Medical Center General Division,

15 right?

16 A. Uh-huh.  Yes.

17 Q. All right.  And he didn't look bad when you saw him,

18 right?

19 A. No.

20 Q. And you understood that he had a few broken ribs.

21 A. Yes.

22 Q. All right.  And while you were there, you didn't talk

23 about the accident at all; is that right?

24 A. I don't think he did, come to think of it.  I don't think

25 he did.
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 1 Q. How long did you stay with him at the hospital?

 2 A. His daughter had gotten there before me, and I don't

 3 think he did while I was there.

 4 Q. Okay.  And so you stayed how long at the hospital?

 5 A. For two or three hours, probably.

 6 Q. And then he was doing fine?

 7 A. Yeah.  They were just waiting to put him in a room.

 8 Q. And they were going to admit him --

 9 A. He was confused.  He was more slurring his words than it

10 was confused --

11 Q. Okay.  You told --

12 A. -- in the ER.

13 Q. Okay.  So you told the doctors at the hospital about

14 that, correct?

15 A. Uh-huh, I'm sure I did.

16 Q. You told them that he seemed a little more confused or

17 was slurring his words more than normal.

18 A. Okay.

19 Q. Is that right?

20 A. Yes.

21 Q. Okay.  But eventually he was admitted to a room, and you

22 left, correct?

23 A. Uh-huh.

24 Q. And did you leave anybody with him or was he all by

25 himself?
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 1 A. No, he was by himself.

 2 Q. Okay.  And then he called up a couple of times, right?

 3 A. Yes.

 4 Q. Okay.  And then a couple of days later, you had -- well,

 5 we know what happened the next morning when you called and you

 6 learned that he was in ICU, right?

 7 A. (Nods head up and down)

 8 Q. And you have to answer yes or no, ma'am.

 9 A. Yes.  I'm sorry.  Yes.

10 Q. And then a couple of days later, isn't it true that you

11 reported that you thought he'd had a heart attack?

12 A. I heard somebody in the emergency room saying maybe he

13 had a heart attack, but I didn't hear anything about that.

14 Q. Okay.  You didn't hear anything about that?

15 A. I didn't.

16 Q. But you actually told some people that he might have had

17 a heart attack, and that's what caused his --

18 A. No.  No.  One of the doctors or one of the nurses that

19 was in there said maybe he had a heart attack.

20 Q. And it's your testimony you never told anybody that?

21 A. He was right there.  In my deposition, I didn't say that?

22 Q. I think in your deposition you told me that you had

23 reported to another company that you thought he had a heart

24 attack.  Isn't that true?

25 A. I told him -- told them -- I'm really confused on those
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 1 calls.  I think I might have told him that I heard someone in

 2 the emergency room say they thought he had -- he might have

 3 had a heart attack, and I called back later and told him what

 4 I heard said had happened.

 5 Q. So you did tell somebody that.  You called a company and

 6 told them that you thought he had a heart attack and that's

 7 what caused his wreck, right?

 8 A. No.  They said he might have had a heart attack.  They

 9 didn't say that to me or to any of us.  I just overheard him

10 talking -- them talking to somebody else saying, well, maybe

11 he had a heart attack.

12 Q. Okay.  Okay.  And you were never able to communicate

13 with -- you really couldn't communicate with Howard for the

14 next few months because he was still in the hospital and he

15 was -- when he was conscious, he was confused; is that right?

16 A. Uh-huh.

17 Q. Okay.  You said, Mrs. Nease, that he was so active

18 before --

19 A. Uh-huh.

20 Q. -- his accident, right?

21 A. Yes.

22 Q. And you said that was true in 2012, right?

23 A. Yes.

24 Q. All right.  That was true throughout 2012?

25 A. Pardon me?

Case 3:13-cv-29840   Document 246   Filed 05/15/15   Page 112 of 141 PageID #: 7067

JA2695

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 368 of 602



N. Nease - Cross

113

 1 Q. All of 2012 he was very active?

 2 A. Not during his surgeries or right after his surgeries.

 3 But after the last surgery he had, he was out and doing all

 4 the things he loved to do.

 5 Q. Do you know how many times he was in the hospital during

 6 2012?

 7 A. Since when?

 8 Q. Do you know how many times he was in the hospital during

 9 2012?

10 A. All the different hospitals he was in?

11 Q. Yes, ma'am.

12 A. He was in Charleston General, he was in --

13 Q. We're not talking about for his accident but before his

14 accident, right?  He was in Charleston General before his

15 accident, wasn't he?

16 A. He was in -- say it again.

17 Q. Was he not in the hospital, in Charleston General

18 Hospital before his November 20 accident but also, though,

19 during 2012?

20 A. I'm sorry.  I can't hear you.

21 Q. Do you know how many hospitalizations your husband had

22 from January 2012 until November of 2012?

23 A. Well, from January, from January 2012?

24 Q. Yes, ma'am.

25 A. No, I can't answer that.
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 1 MR. COOKE:  Okay.  I don't think I have any further

 2 questions.  Thank you for coming.

 3 THE COURT:  All right.  Any other questions?

 4 REDIRECT EXAMINATION 

 5 BY MR. O'DELL: 

 6 Q. Nancy, Howard did not have a heart attack, did he?

 7 A. No.

 8 Q. Didn't have a stroke, did he?

 9 A. No.

10 Q. And you've been in the courtroom and you've seen the

11 police officer testify and you saw the record from the ER.

12 Howard reported that his accelerator stuck immediately after

13 the crash.

14 MR. COOKE:  That's leading.

15 A. Yes.

16 MR. O'DELL:  Okay.  That's all I have, Your Honor.

17 Thank you.

18 THE COURT:  All right.  Miss Nease, you may step

19 down.

20 THE WITNESS:  Okay.

21 THE COURT:  Call your next witness.

22 MR. O'DELL:  I call Tammy LeMaster.

23 THE COURT:  All right.  Miss LeMaster, if you'll

24 step up here, my clerk will administer the oath and you can

25 take the witness stand.
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 1 THE CLERK:  Please raise your right hand.

 2 TAMMY LEMASTER, PLAINTIFFS' WITNESS, SWORN 

 3 DIRECT EXAMINATION 

 4 BY MR. O'DELL: 

 5 Q. Please state your name.

 6 A. Tammy LeMaster.

 7 Q. And how are -- are you related to Howard Nease?

 8 A. Yes.  He's my stepfather.

 9 Q. And how long have you been in Howard's family?

10 A. Since I was 10.  So 35, 36 years.

11 Q. Did you grow up -- Howard was basically like a father to

12 you?

13 A. Yes.

14 Q. Are you close to Howard?

15 A. Yes.

16 Q. Tell the jury about Howard before the crash compared to

17 the Howard we see today.

18 A. He's completely different physically, mentally.  He --

19 you couldn't hold him still before.  He wanted to be outside

20 doing something, whether it was just walking around the yard

21 or doing gardening or out in the garage.  I always called it

22 piddling.  I don't know what men do in their garage; just

23 always very active, rode a motorcycle, you know.  How many

24 70-year-old men that you know that rides a motorcycle, you

25 know?  And loves kids, his grandkids, doing things with them,
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 1 just nonstop.

 2 Q. Let's talk about -- talk about Howard today.  I mean,

 3 tell us what you see when you see Howard today.

 4 A. I see somebody that probably aged 20 years overnight for

 5 him.  I know how it hurts him that he can't get outside and do

 6 the things that he used to do, simple things.

 7 You know, he doesn't like to have to ask for help.  None 

 8 of us like to have to ask for help.   

 9 As simple as fixing a drainage problem next to his 

10 driveway, digging a hole, he can't do that.  Clearing the 

11 driveway when it snows, he can't do that.  He can't do any of 

12 those things. 

13 Q. Do you see Howard try to do things he shouldn't be doing?

14 A. No, but I hear about things.  I live an hour away from

15 him, so I don't see them that often.

16 Q. What are some things you've heard Howard has tried to do

17 that he shouldn't do?

18 A. He's trying to do too many things outside, whether it be,

19 like I said, digging on a ditch line until, you know, family

20 finds out about that and comes and does that for him.  He's

21 not going to call us and ask us to do that.

22 Pulling weeds where the flowers have grown up too much, 

23 you know, the rose bushes need trimmed or anything like that.  

24 He won't call and ask for help.  We've just got to see what 

25 he's doing.  If he's, you know, trying to change a light bulb, 
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 1 he shouldn't be changing a light bulb. 

 2 Q. He tries to do stuff like that?

 3 A. Uh-huh.  Yes, he does.

 4 Q. Is Howard -- was he an independent man?

 5 A. Very independent.  That's gone.  So is my mother's

 6 independence.

 7 Q. Why do you say that?

 8 A. Because she has to be there for him all the time.

 9 It's -- you know, nobody likes to have to depend solely on

10 someone else, especially when you're an adult.  You know, she

11 needs medical things taken care of of her own that she's put

12 off.

13 She has to be there for him to make sure that he doesn't 

14 fall.  If he falls -- I mean, sure, she could run to the 

15 grocery store and be gone 20 or 30 minutes, but to leave for, 

16 you know, a trip to go to the Amish to go shopping with me, 

17 which we used to do quite often, she couldn't leave him for a 

18 weekend to do that. 

19 Q. How have you seen how this crash has affected their

20 relationship?

21 A. It's very extremely strained.  There was even an instance

22 that, you know, my stepsister called me and said, "They're

23 arguing and I can't do anything with them."

24 I live an hour away.  I hopped in my car.  It was that 

25 bad.  I went to the house.  It was like, you know, having to 
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 1 be a mediator between the two and get them calmed down.  It 

 2 was a really bad argument, and it's so much stress on them 

 3 with everything that's happened. 

 4 Q. They both enjoyed doing things separate from each other

 5 before the crash?

 6 A. Well, separate and together.  You've got to have your me

 7 time and your together time, so --

 8 Q. And the lack -- the lack of the me time and the

 9 independence is affecting them.  Is that what you're saying?

10 A. Yeah, very much so.

11 Q. How does Howard deal with the stomach pain?

12 A. He takes it like a trooper most of the time.  You know,

13 we, you know, as families we usually have a lot of get-

14 togethers, or if family comes in to visit from out of state,

15 you know, there's always food.  And, you know, whether Howard

16 eats and we're at a home and he goes -- well, the weekend

17 before last at my house, he was in the bedroom right after we

18 ate the whole time.

19 We've gone to restaurants to eat before.  You know, he'll 

20 eat and in ten minutes or less he's in the car when everybody 

21 else is, you know, enjoying talking and socializing, and he 

22 just can't take the pain. 

23 Q. Why does he go away?

24 A. He doesn't want to ruin anyone else's time.  So he

25 doesn't get to enjoy time with the rest of the family.
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 1 Q. Are you saying there is -- well, do you know what Howard

 2 has tried to do to help the pain in his abdomen?

 3 A. Yeah.  He's gone to the pain clinics, and I think they've

 4 tried pain patches and pain shots.  Probably the most drastic

 5 thing we did was when we went to Pittsburgh, because I took

 6 him both times, and I guess the general idea is they injected

 7 alcohol into an area that they thought was causing the pain,

 8 and that's supposed to deaden whatever nerves are in there

 9 that's causing the pain.  

10 And when we asked Dr. McGrath how long something like 

11 that should alleviate his pain, he told us that he really 

12 didn't know because that's usually a procedure used on cancer 

13 patients and they usually don't live long enough for that to 

14 wear off, which Howard had it done twice and it wore off both 

15 times. 

16 Q. So he's tried everything he can do?

17 A. Yes.

18 Q. Tell me, during the hospitalization, how often did you

19 get to come see Howard?

20 A. I was probably there three or four days a week.  I would

21 go to work and then leave straight from work and go pick up

22 mom and go to the hospital.  We would be there until eight or

23 nine o'clock.  I would take her back home and I would go back

24 home and go to work.

25 Q. And where do you live, again?
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 1 A. Gallipolis, Ohio.

 2 Q. Gallipolis?

 3 A. Uh-huh.

 4 Q. So you were doing that three or four days a week?

 5 A. Yes.

 6 Q. When you went, were other family members there?

 7 A. Yes.

 8 Q. Did other family members take your mom on days you

 9 couldn't?

10 A. I don't believe so.  I think I primarily was the one that

11 took her.  Maybe a few other times somebody might have.

12 Q. Did she go on her own as well?

13 A. No, not usually.  I wouldn't have wanted her to drive.

14 Q. Why is that?

15 A. She was just so overwhelmed with everything that was

16 going on that, you know, she would probably get on the

17 interstate and go all the way to Myrtle Beach.  I don't know.

18 She would miss her exit, and I just would worry about her

19 driving, mentally.

20 Q. Did your mom believe that Howard was going to die?

21 A. We always had that in the back of our minds, but I don't

22 think we ever said it out loud.

23 Q. We've seen some pictures of the way he looked in the ICU.

24 He looked pretty rough.

25 A. He did.
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 1 Q. Tell me, were you with your mom when she got the call

 2 about the code?

 3 A. Yes.  She was at my house.

 4 Q. Can you tell us about that night?

 5 A. We had Christmas Eve dinner with our family, and we were

 6 enjoying ourselves as much as we could with everything that

 7 was going on.  And when the call came, she couldn't understand

 8 the call.  So I had to get the phone.  And they were telling

 9 us what had happened, that he had coded and -- but they had

10 revived him or whatever and that type of thing.

11 So we immediately -- her and I left and went straight to 

12 the hospital in probably record time. 

13 Q. Are you concerned about your mom and Howard's well-being

14 because of this?

15 A. Every day.

16 MR. O'DELL:  Your Honor, I don't think I have any

17 further questions.

18 THE COURT:  All right.  Any cross?

19 MR. COOKE:  No, Your Honor.  Thank you.

20 THE COURT:  All right.  You may step down.

21 MR. O'DELL:  May we approach, Your Honor?

22 THE COURT:  Yes.

23 (Bench conference on the record with counsel) 

24 MR. O'DELL:  I've got one more daughter out there,

25 but, I mean, I think they've heard enough.  I think they've
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 1 heard enough.  So we're probably okay to not call her

 2 tomorrow -- 

 3 THE COURT:  Okay.

 4 MR. O'DELL:  -- and just move on.

 5 THE COURT:  All right.  Then what else do you have

 6 besides her?

 7 MR. O'DELL:  An economist and Sprunger.

 8 THE COURT:  How long is -- let's let the jury go,

 9 and we'll take up Sprunger and we'll start back in the

10 morning.

11 (End of bench conference) 

12 THE COURT:  All right, ladies and gentlemen.  This

13 is a good time for us to take a break for the day.  I don't

14 want to start another witness that would undoubtedly take much

15 past five to get through.

16 So we're going to recess until 9:00 a.m. tomorrow 

17 morning.  From what the lawyers have explained, we're making 

18 pretty good progress in terms of the time, and there's every 

19 reason to believe that the plaintiffs will be able to rest 

20 their case tomorrow.  And we have at least one defense witness 

21 who we expect to testify tomorrow, perhaps more.  So we're 

22 surprisingly on schedule for what the lawyers estimated.   

23 With that, then, we will stand adjourned with the jury 

24 until 9:00 tomorrow morning.  Again, follow my instructions 

25 not to read or investigate anything about the case or to 
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 1 deliberate or discuss it with anyone.   

 2 Counsel, we'll take about a five-minute recess and then 

 3 we'll take up some of these other matters to clear them out 

 4 before tomorrow. 

 5 (Jury Out) 

 6 (Recess from 4:43 p.m. to 4:46 p.m.) 

 7 THE COURT:  We have several matters that we probably

 8 need to address.  First, let's talk about the Sprunger

 9 deposition.  My understanding is that Mr. Sprunger was a

10 30(b)(6) designee by Ford who testified about the sort of

11 parallel process for people to file or make complaints to Ford

12 about quality issues with respect to the vehicles and their

13 acronym for that.  One was a system whereby car purchasers

14 could raise these complaints and go through the dealership but

15 also result in Ford being made aware of it.

16 And as I understand it, there was another similar 

17 parallel that existed for service technicians or dealerships 

18 themselves to make a similar type of report.   

19 So my understanding is that plaintiffs through discovery 

20 identified these two systems.   

21 And tell me again, Mr. Javins, what are the acronyms and 

22 what do they stand for? 

23 MR. JAVINS:  One is the MORS, Master Owners

24 Relations System, and the other is CQIS.

25 THE COURT:  CQIS?
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 1 MR. BIBB:  Common Quality Indicator System.

 2 THE COURT:  Okay.  So in any event, the plaintiff

 3 sought a designated corporate representative to come and

 4 testify about the process Ford followed that results in those

 5 two systems.

 6 As I understand it, the witness testified about the 

 7 general process, and then he was asked specific questions 

 8 about some of the specific reports of complaints that were 

 9 generated as a result of that system.   

10 So the defendant, as I understand it, objects to the 

11 testimony as it concerns the individual reports or complaints; 

12 is that right? 

13 MR. CLARK:  That's right, Your Honor.  And the bases

14 for that are -- many of which we've already briefed.  I think

15 things have changed a little bit since perhaps we had that

16 discussion in view of the evidence that has and hasn't come

17 in.

18 Every one of the MORS reports that Mr. Sprunger was asked 

19 about occurred after the manufacture and first sale of Mr. 

20 Nease's 2001 Ford Ranger.  And so the only way that that's 

21 relevant is under some sort of post-sale failure to warn 

22 theory.   

23 Now, I know we've talked a lot about whether West 

24 Virginia recognizes a post-sale failure to warn sort of claim.  

25 It continues to be Ford's position that West Virginia does not 
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 1 recognize that sort of claim.  However, in view of the fact 

 2 that there's been no testimony from Mr. Nease -- and Mr. 

 3 O'Dell was actually very careful not to elicit any of this 

 4 testimony, got right up to it but didn't ask that question, 

 5 and there's been no testimony from Mrs. Nease that any sort of 

 6 post-sale warning would have affected their conduct any.  I 

 7 fully expect that Ford will move and the Court will grant 

 8 judgment as a matter of law in any sort of warnings theory 

 9 tomorrow.  And in addition to all the hearsay and character 

10 evidence and relevance and 403 problems that we've talked 

11 about previously, we have this new issue that there's not 

12 going to be a warnings claim in this case ultimately, and so 

13 it can't be relevant to anything because it occurred 

14 post-manufacture. 

15 THE COURT:  All right.

16 MR. JAVINS:  We're kind of rehashing ground we

17 argued at the beginning of this case.  Mr. O'Dell asked about

18 is there anything in the vehicle that tells you what to do

19 when you encounter this known hazard.  We discussed our

20 negligence claim and Ford's continuing duty to just overall

21 reasonable conduct knowing what they know about this failure

22 mode.  And we have a number of complaints about -- that

23 implicate this failure mode.

24 And so the defendant has proposed to -- Ford has proposed 

25 to let me read Mr. Sprunger, just about the methodology, and 
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 1 they also have said that documents speak for themselves.  

 2 Well, I think we adequately authenticated the documents in the 

 3 deposition.  So if the Court would prefer, I suppose we can 

 4 read that limited part about the methodology and then just 

 5 admit the however many odd complaints that were -- 

 6 THE COURT:  Okay.  Well, so, first, what's the

 7 theory by which plaintiffs believe the actual complaints

 8 themselves should be --

 9 MR. JAVINS:  A continuing duty under the negligence

10 theory.  I thought we had this conversation back on Monday, to

11 be perfectly candid.  

12 THE COURT:  And what's the continuing duty?

13 MR. JAVINS:  On the negligence claim.  And, A,

14 because it goes to -- it supports our failure to warn claim or

15 failure to take corrective action in light of a known hazard.

16 And what we're talking about is something that was identified

17 as a failure mode back in 2001 and before.  These implicate

18 that failure mode.  Ford has taken no action.  

19 It goes to their duty.  It goes straight to the 

20 negligence claim. 

21 MR. O'DELL:  Your Honor, the problem --

22 THE COURT:  Hold on.

23 MR. O'DELL:  Could I just add one thing, Your Honor?  

24 THE COURT:  Sure.

25 MR. O'DELL:  Under our negligence theory, if an
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 1 action you take or don't take is reasonably foreseeable it can

 2 cause injuries to people, you have a duty to do something

 3 about it.  And in this case, they were aware they had a 10

 4 safety rating.  They hadn't done anything, no alternative

 5 design, hadn't considered anything.  They put this thing out,

 6 and then they're getting these calls in recognizing that, hey,

 7 people are having stuck throttles.  We already know this could

 8 happen because we've got our FMEA and it's a safety of 10.

 9 They don't do anything about it.

10 And under a foreseeability standard, which is, you know, 

11 basically hornbook law, they've got a duty to find out if this 

12 is what's doing it and to make sure these people aren't going 

13 to die.  I mean, that's just basically it. 

14 THE COURT:  So are you arguing there is a post-sale

15 duty to warn?

16 MR. O'DELL:  If you're -- yes, you have a duty to

17 warn, you have a duty to -- I mean, if that would comply with

18 the standard of care, you know, that you just warn, but I

19 think that's the minimum you do.

20 It's just like everything else.  If you can get rid of 

21 the potential harm, you get rid of it.  If you can't, you 

22 guard against it.  If you can't guard, you warn.  And so 

23 that's the least of three, but it's still one of them.  And, I 

24 mean, that's what it comes down to.   

25 THE COURT:  Well, if you are arguing that there's a
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 1 post duty -- that there was a post-sale duty to warn, then how

 2 do you deal with the Neases' apparent testimony that they

 3 didn't read these things, they didn't --

 4 MR. JAVINS:  There's no warning.

 5 MR. O'DELL:  Your Honor, what I asked is, Was there

 6 a sticker on the dash that told you Ford is aware that these

 7 things stick?

 8 THE COURT:  Did anybody testify that the only

 9 warning or a proper warning would have to be something put on

10 the dash?  I didn't hear that.

11 MR. O'DELL:  No, I mean -- no, but --

12 THE COURT:  So that doesn't help you.

13 Well, here's what I'm inclined to do:  I'm going to -- 

14 first, I'm going to deny the defendant's objection to the 

15 Sprunger deposition testimony to the extent that he was 

16 questioned about particular complaints.  He was the corporate 

17 designee to explain the process that generated these 

18 complaints, for lack of a better term.  And in his testimony, 

19 when he was questioned at deposition, he described essentially 

20 the form used for the complaint.   

21 Mr. Javins went through various entries on different 

22 complaints, asking what these things mean.  His answers I 

23 think are within his area of expertise.  So I'm going to allow 

24 him to -- I'm going to allow that testimony to come in.   

25 Secondly, I have to say I have remaining doubts about 
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 1 what duty, if any, the plaintiff has established that the 

 2 defendant may have had after the sale, but I'm not prepared to 

 3 foreclose this evidence at this point.  I expect this is a 

 4 matter that's going to require further research and hopefully 

 5 more and better argument when we get to final instructions to 

 6 determine how this evidence can be considered in terms of what 

 7 duty it goes to.   

 8 Further, I would say that it's also clear to me that this 

 9 evidence is only evidence that could be considered by the jury 

10 for the purpose of determining the notice to the defendant of 

11 a potential problem and that it is not evidence that could be 

12 used by the jury to support a finding that there is, in fact, 

13 a defect as alleged by plaintiffs.  It will only be admitted 

14 for a limited purpose of notice to the defendant.  So that's 

15 my ruling for now. 

16 MR. JAVINS:  We'll read Sprunger in the morning,

17 then.

18 THE COURT:  All right.

19 MR. CLARK:  Your Honor, I understand your ruling,

20 but I think under Rule 404(b) the Court has an obligation to

21 go through each of these and determine if they are, in fact,

22 substantially similar.  For instance, there's questioning

23 about one where the description is when stopped at a traffic

24 light, vehicle accelerates.

25 THE COURT:  Hold on just a minute.  Let me get my
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 1 copy of this.  

 2 Let's try to resolve this now so that we can move with 

 3 this quickly tomorrow.   

 4 So, Mr. Clark, where are you in particular in the 

 5 Sprunger deposition? 

 6 MR. CLARK:  There's a discussion starting on page 79

 7 of --

 8 THE COURT:  All right.  Let me catch up with you.

 9 MR. CLARK:  Yes, sir.

10 THE COURT:  Okay.  I don't have any of the actual

11 documents.  I've got the deposition.  I don't know what

12 particular --

13 MR. CLARK:  The documents were filed in plaintiffs'

14 response to the other incident motion.  It's docket number

15 105-3.

16 THE COURT:  I don't think I have -- I don't think I

17 have my copy of those out here.  I'm sure that I don't.

18 MR. JAVINS:  I may have them, Your Honor.

19 THE COURT:  Ryan, what was that document number

20 again?

21 MR. CLARK:  105-3, Your Honor.

22 THE COURT:  Those were all spread out in motions,

23 and it's there.

24 MR. JAVINS:  Your Honor, I have all of them here.

25 THE COURT:  Okay.  Great.  Go tell Cassie I've got a
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 1 copy.

 2 MR. JAVINS:  You're going to have to ferret through

 3 them, though, but they're numbered, and so I think I can --

 4 THE COURT:  It looks like they might be in order of

 5 date.

 6 MR. CLARK:  I think that's right, Your Honor.

 7 Did you pass him the file stamped copy, Mr. Javins, or 

 8 just the Bates numbered copy? 

 9 MR. JAVINS:  I think just the Bates number.

10 MR. CLARK:  The Bates number is 00776, Your Honor.

11 It's about halfway back.

12 MR. JAVINS:  That would be number 8.  That should be

13 document number 8 if I'm looking at my index correctly.

14 MR. CLARK:  I think -- yes, that's right,

15 Mr. Javins.

16 MR. JAVINS:  If I can, I'll help you out here.

17 THE COURT:  Sure.  Is that it?

18 (Bench conference off the record with counsel) 

19 THE COURT:  All right.  Go back out so the court

20 reporter can hear you too.

21 MR. JAVINS:  I don't have a problem with that.

22 THE COURT:  Okay.  Wait a minute.  So I'm looking

23 at -- I don't think the page you've given me is the one

24 referred to in his deposition.

25 MR. JAVINS:  I can't argue with Ryan.  If this is
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 1 one where someone talked about the accelerator surging forward

 2 at stoplights -- is that what your document indicates?

 3 MR. CLARK:  Yeah.  That's where I am, Mr. Javins.

 4 THE COURT:  Well, okay.  So -- 

 5 MR. JAVINS:  If that's the only one, I mean, I get

 6 that.

 7 THE COURT:  Well, Mr. Clark raises a good point.

 8 How many of these did you intend to try to offer into evidence

 9 either through the witness testifying about them or that you

10 will offer based on his authentication of them?

11 MR. JAVINS:  Well, that's just it.  Based upon the

12 authentication, I could -- there's 48 different ones that I

13 pulled from the larger two thousand, six thousand documents.

14 Admittedly, now that I know more about it now, it's not 48,

15 but --

16 THE COURT:  Okay.  Then let's do this:  I've ruled

17 generally.  I agree with Mr. Clark that in order to have a

18 specific complaint either testified about in the Sprunger

19 deposition or otherwise offered as an exhibit, you've got to

20 show that it's substantially similar.  We've narrowed that a

21 bit in the rulings I've made thus far and the way your

22 evidence has come out.

23 So why don't you folks talk about this now, see if you 

24 have agreement as to which, if any, of these shouldn't be in, 

25 which will be in, based on my prior rulings, and then I'll 
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 1 take up whichever ones are still in dispute in the morning.  

 2 But we need to have this ready to go at 9:00 in the morning.  

 3 I'll be here a little early.  We can go through the ones that 

 4 need the Court to resolve them. 

 5 MR. CLARK:  One clarifying question, Your Honor.

 6 THE COURT:  Sure.

 7 MR. CLARK:  Ford's understanding of the Court's

 8 ruling I guess a week ago Monday was that if it wasn't one of

 9 the MORS reports on this table, it wasn't coming in, period.

10 Is that an accurate understanding of the Court's ruling? 

11 THE COURT:  Well, I don't -- frankly, I don't recall

12 and I don't understand the context of the -- we're talking

13 about the MORS and the CQIS.

14 MR. COOKE:  When we addressed the motion to exclude

15 other incidents, we first established -- the plaintiffs

16 established what the universe of other incidents was.

17 THE COURT:  Right.

18 MR. COOKE:  And they agreed that they were the MORS

19 or CQIS reports that were in their response to the motion.

20 That's the clarification Mr. Clark is asking for.

21 MR. JAVINS:  Those were the ones that were discussed

22 by the witness because I wasn't going to spend all day doing

23 all 48.  But like Ford says, the documents speak for

24 themselves, and they've been authenticated through the

25 witness.  Maybe there's a handful -- and I think we can agree
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 1 that some of those documents ought to be redacted because if

 2 they don't -- they're not substantially similar, but --

 3 THE COURT:  I think that's a fair characterization.

 4 MR. CLARK:  The problem, Your Honor, is that -- is

 5 that, in fact, the ones on this list are not the ones

 6 discussed by the witness.  He discussed some that were not on

 7 the list but we understood the plaintiffs had withdrawn.

 8 MR. COOKE:  This is why -- this was why we cared

 9 about having a 404(b) hearing to address this.  And Your Honor

10 has gone through these, and we appreciate that, but it can't

11 be a moving target, and it just seems to be changing, and

12 that's why it should be addressed before trial and not --

13 THE COURT:  Well, now I'm completely confused.

14 So, first, your Plaintiffs' Trial Exhibit P047, which you 

15 handed me, seems to be the individual reports from the 

16 parallel systems, and you're telling me that totals 48. 

17 MR. JAVINS:  No.  

18 THE COURT:  No?

19 MR. JAVINS:  What I'm saying is those are the --

20 assuming we only read about those, those are the reports

21 discussed between me and Mr. Sprunger in his deposition.  

22 THE COURT:  So wait a minute.  Mr. Sprunger's

23 deposition doesn't discuss as many as I see in this exhibit.

24 MR. JAVINS:  Correct.  And that's why I was saying

25 if Ford would prefer, Ford says those documents are self -- or
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 1 speak for themselves.  I'm saying he's the sponsoring witness.

 2 I've got a foundation for all 48, minus the ones that are not

 3 substantially similar.  And that's why I said I would be happy

 4 to let him lay the foundation of what those are and then just

 5 submit the exhibits.

 6 THE COURT:  So you had a total of 48 that you

 7 started with?

 8 MR. JAVINS:  Correct.

 9 THE COURT:  Some of which you asked him about

10 specifically?

11 MR. JAVINS:  Correct.

12 THE COURT:  Are there any, other than those which

13 are included in the 48, that you are attempting to get in?

14 MR. JAVINS:  No.

15 THE COURT:  All right.  So we start with that.  You

16 questioned him about some.

17 MR. JAVINS:  Correct.

18 THE COURT:  At least one of those that you

19 questioned him about, you now agree doesn't come in.

20 MR. JAVINS:  Agree.

21 THE COURT:  You've agreed that you'll look at the

22 others in the stacks.

23 So what are you talking about when you say there's more 

24 somewhere that you didn't know about or something? 

25 MR. COOKE:  Your Honor, we raised the issue of other
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 1 incidents in a motion in limine.

 2 THE COURT:  Right.

 3 MR. COOKE:  The plaintiffs responded with -- and one

 4 of the things we said is we don't know what other incidents

 5 they intend to introduce.  The plaintiffs responded.  And in

 6 the response, they mentioned a couple of lawsuits and they

 7 also mentioned MORS and CQIS.

 8 THE COURT:  They argued about some of the specific

 9 ones that are apparently part of this.

10 MR. COOKE:  It's not the same -- it's not that same

11 list.  It was an Exhibit B, which is Doc --

12 MR. CLARK:  105-3, Your Honor.

13 MR. COOKE:  And so that's what we understood we

14 would be talking about, and now the Sprunger testimony doesn't

15 deal with those.

16 MR. CLARK:  It deals with some of them.

17 MR. COOKE:  It does deal with some.

18 THE COURT:  So what's this list that was -- was that

19 the plaintiffs' list that you --

20 MR. JAVINS:  Identifying the ones that he discussed

21 in his deposition out of the total of 48 that I brought to the

22 deposition.

23 MR. CLARK:  Well, it doesn't do that correctly, Your

24 Honor.

25 THE COURT:  What do you mean it doesn't do it
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 1 correctly?

 2 MR. CLARK:  There, bottom of page 81, MORS-1335 not

 3 on this list.

 4 THE COURT:  So you're saying that it might be

 5 included in Exhibit 47, but it wasn't put on the list that

 6 plaintiff responded with.

 7 MR. CLARK:  I don't know.  I was trying to get Mr.

 8 Doyle to pull it up.  I don't know what is and isn't in

 9 Exhibit 47 as I stand here, Your Honor.  I'm sorry.

10 THE COURT:  All right.  Well, so what about this

11 chart that listed these?  That's ringing a bell.  Now I

12 remember seeing that.

13 Are you saying that you didn't consider yourselves 

14 limited to that which you've designated on that chart?   

15 MR. JAVINS:  I'm saying that if the document speaks

16 for themselves -- that's Ford's position, the document speaks

17 for themselves -- Sprunger is the appropriate witness who can

18 authenticate all 2,000.  We've limited it down to 48 or a few

19 less than 48 that are substantially similar.

20 THE COURT:  Well, then, what was the purpose of the

21 list that you provided, the chart that you provided --

22 MR. JAVINS:  We're talking about this is just the

23 ones that are identified in his deposition that he and I

24 discussed when we pulled them from the greater list of 48.

25 That's all that means.
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 1 THE COURT:  All right.  I think I'm back to where I

 2 thought I ended.

 3 So you've given me Plaintiffs' Exhibit 47.  I direct that 

 4 you go through this, you determine which of these you believe 

 5 are sufficiently similar that they meet that test and whether 

 6 or not Sprunger was asked about them. 

 7 MR. JAVINS:  Okay.

 8 THE COURT:  Secondly, with regard to those which

 9 Sprunger was asked about, you're going to do effectively the

10 same thing.  You're going to determine whether or not in

11 Sprunger's testimony he talks about one that's sufficiently

12 similar that it would be relevant.

13 MR. JAVINS:  I think Ford identified four of those.

14 THE REPORTER:  I'm sorry?

15 MR. JAVINS:  I think Ford identified four of those.

16 MR. CLARK:  No.  We identified the ones that weren't

17 in Document 105-3 last night.

18 MR. JAVINS:  Okay.

19 MR. CLARK:  And, Your Honor, the other problem with

20 all of these is every one of them contains all this hearsay.

21 I mean, if you leaf through --

22 THE COURT:  They're all hearsay, admittedly, but

23 they're not being offered for the truth of the matter.

24 They're being offered only as to going to possible notice to

25 Ford.  So --

Case 3:13-cv-29840   Document 246   Filed 05/15/15   Page 138 of 141 PageID #: 7093

JA2721

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 394 of 602



139

 1 MR. CLARK:  But it's -- I guess we're back to where

 2 we started.  It's post sale; every one of them.

 3 THE COURT:  For now.

 4 Okay.  So we're -- here, take this back. 

 5 MR. JAVINS:  Thank you.

 6 THE COURT:  All right.  Anything else that we need

 7 to take up?

 8 MR. O'DELL:  We've got our exhibits.

 9 Andy, do you want to make sure --

10 (Counsel conferred privately off the record) 

11 MR. JAVINS:  Your Honor, I think you may have one of

12 my other exhibits in the book I gave you.

13 THE COURT:  In this?  (Indicating)

14 MR. JAVINS:  Yes.

15 (Remarks off the record) 

16 THE COURT:  All right.  So you've given us all of

17 the exhibits that were admitted subject to redaction with the

18 exception of the hospital chart?

19 MR. O'DELL:  Yes.

20 THE COURT:  Okay.  Everything else that you've given

21 us now is a redacted final version of the exhibit?

22 MR. O'DELL:  Yes, Your Honor.

23 THE COURT:  And there are no objections to that; is

24 that correct?

25 MR. COOKE:  That's correct, Your Honor.
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 1 THE COURT:  All right.  Is there anything else we

 2 ought to address this evening?

 3 MR. O'DELL:  No, Your Honor.

 4 THE COURT:  All right.  Presuming, then, that you

 5 all are going to work on the Sprunger matter, we'll take that

 6 up about a quarter till nine tomorrow morning.  I'll be here

 7 by 8:30.  I suggest you all be here by 8:30.  If there's

 8 anything else we need to do, we can address it then.

 9 (Proceedings adjourned at 5:10 p.m.) 
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 1 I N D E X 

 2 Plaintiffs' Witnesses      Direct   Cross   Redirect   Recross

 3 MARK MORELAND                3        27       43         48 

 4 CATHY GROSS                 49        76       82         -- 

 5 NANCY NEASE                 84       105      114         -- 

 6 TAMMY LEMASTER             115        --       --         -- 

 7  

 8 Plaintiffs' Exhibits       Admitted

 9 No. 101                      17 

10 No. 2A                       48 

11 No. 2B                       48 

12 No. 8B                       52 

13 No. 8                        74 

14 No. 8A                       75 

15 No. 6-1 through 6-35        103 

16  

17 Defendant's Exhibits

18 No. 296                      33 

19 No. 208.1                    35 

20  

21     I, Teresa M. Ruffner, certify that the foregoing is a 

22 correct transcript from the record of proceedings in the 

23 above-entitled matter. 

24  

25      /s/Teresa M. Ruffner               May 15, 2015 
______________________________   _____________________________
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 1 Wednesday, March 25, 2015, at 8:55 a.m. in open courtroom

 2 (Out of the presence of the jury) 

 3 THE COURT:  All right.  Was there some matter that

 4 the parties wanted the Court to address before we bring the

 5 jury out?  

 6 Mr. Clark? 

 7 MR. CLARK:  Your Honor, based on our discussions

 8 yesterday, we don't need to further address the transcripts of

 9 Mr. Engle or Mr. Perkins --

10 THE COURT:  Okay.

11 MR. CLARK:  -- other than logistics, which we can

12 talk about after we talk about the substance of this third

13 one, which is Mr. Adams' deposition from Olson v. Ford Motor

14 Company.  And all of the testimony that the plaintiffs have

15 designated from that deposition concerns some durability

16 testing that Mr. Adams performed on the speed control cable at

17 issue in that case, which involved a 1998 Ford Explorer.

18 The details are not in the record, but apparently what 

19 happened was that Ford could not locate the durability testing 

20 reports from when that cable was initially designed and 

21 manufactured, and so Mr. Adams went ahead and redid it for 

22 purposes of that case.   

23 That's a different cable from this case.  I think that's 

24 admitted by everybody.  It was certainly admitted by Mr. Sero 

25 at the trial of Olson, that there were components on that 
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 1 cable that are not present on the cable that we have in this 

 2 case.   

 3 And, furthermore, whatever durability that cable may have 

 4 had, a different cable, isn't relevant to any issue in this 

 5 case.  So we don't believe that any of that testimony should 

 6 be played. 

 7 THE COURT:  All right.

 8 MR. HEISKELL:  Your Honor, this testimony from

 9 Mr. Adams describes their test's methodology, the Arizona

10 proving-ground testing.  Mr. Bibb yesterday referred to that,

11 and the jury is going to see Ford's testing and how rigorous

12 the test is.

13 This is Mr. Adams who conducted testing.  He describes 

14 the methodology, describes taking it through a mudbath, taking 

15 it over a gravel road, and then how he looks to see how the 

16 cable was affected. 

17 THE COURT:  Did he say that the methodology he used

18 to retest that cable was the same as the methodology that

19 was -- would have been used by Ford to test the cable that is

20 at issue in this case?

21 MR. HEISKELL:  Well, I don't think he expressly said

22 it, but what he said was this is how they test for it; it was

23 the same.  Mr. Sero can link the cables up for the purpose of

24 what gets up in the engine compartment, what gets on the

25 cable, the types of substances.
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 1 THE COURT:  All right.  So you're offering it not

 2 for the results of the test but rather just to demonstrate the

 3 methodology.

 4 MR. HEISKELL:  Exactly, Your Honor.

 5 THE COURT:  All right.

 6 MR. CLARK:  I don't know if there's any foundation,

 7 Your Honor, for the fact that the testing that would have been

 8 applicable to a 1998 Ford Explorer was also applicable to a

 9 2001 Ranger.  And if counsel intends to lay that foundation,

10 it seems to me that it would be appropriate to do that before

11 we hear this testimony.

12 THE COURT:  Where is your foundation for that?

13 MR. HEISKELL:  Well, it would be with Mr. Sero, but

14 it also --

15 THE COURT:  And how does he do it?

16 MR. HEISKELL:  Excuse me?

17 THE COURT:  How does Mr. Sero do it?  How does he

18 lay the foundation that the methodologies were the same?

19 MR. HEISKELL:  He can describe -- he can describe

20 essentially that the essential components of the cable in the

21 Olson case are substantially similar to the components in this

22 case, and what --

23 THE COURT:  But here's what I don't understand:  So

24 Mr. Adams conducted what amounts to a retesting of the

25 durability of a cable, and you want him to testify as to that
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 1 methodology used.

 2 Does Mr. Adams say that the methodology he used is the 

 3 same methodology that Ford used to test the same cable Adams 

 4 was testing, only they had done so earlier? 

 5 MR. HEISKELL:  Well, they --

 6 THE COURT:  Do you see what I'm getting at?  First,

 7 I'm just trying to figure out is -- did Mr. Adams purport to

 8 replicate the testing Ford would have done on the same cable

 9 that Mr. Adams tested.

10 MR. CLARK:  Your Honor, my understanding -- I don't

11 know that it's in this transcript, but my understanding from

12 talking to Ford's counsel in Olson is that that's what he was

13 attempting to do.  Our concern is whether that testing is the

14 same as the testing in this case.

15 THE COURT:  Right.  Well, that's what I'm trying to

16 get to next.

17 So apparently it's agreed that when Mr. Adams did this 

18 testing, he was trying to replicate the testing that would 

19 have been done on the same cable before him when it was 

20 originally done.   

21 So then the question becomes, what foundation can you lay 

22 to establish that that same testing methodology would have 

23 been applied to the cable that you claim is defective? 

24 MR. HEISKELL:  Your Honor, Mr. Adams says at page --

25 THE COURT:  Hold on.  Let me -- okay.  Go ahead.
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 1 Which one of his depositions are you --

 2 MR. HEISKELL:  Okay.  This is in Olson on

 3 December 19, 2005.

 4 THE COURT:  All right.  Bear with me a second.

 5 December 19, 2005? 

 6 MR. HEISKELL:  Yes, Your Honor.

 7 THE COURT:  All right.  What page?

 8 MR. HEISKELL:  If we go to page 11, line 22 --

 9 excuse me -- question:  

10 All right.  So I take it there's been some testing done 

11 under your supervision at Ford relative to the speed control 

12 cable.   

13 Answer:  Yes.   

14 And over on page 12, line 1: 

15 All right.  Describe for us, if you will, that testing.   

16 Mr. Adams' answer:  Previously I had been asked to 

17 produce durability test results for the development of this 

18 cable and because this test would have been conducted in 1995 

19 and that any deficiencies would have been noted but the 

20 satisfactory testing of the cable would not be noted, I asked 

21 that the water, mud, and gravel test be re-performed on a 1998 

22 Explorer. 

23 Your Honor, it's just inconceivable that Ford would be

24 arguing that the testing done on an Explorer would be

25 different in terms of methodology.
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 1 THE COURT:  I don't think they're -- I'm not sure

 2 they're arguing that.  I think they're saying you have -- this

 3 is the burden of the party producing the evidence to lay the

 4 foundation.

 5 So I mean, it may be that if you have a foundation, if 

 6 you have a witness with knowledge who says, "Yeah, it's the 

 7 same testing, doesn't matter which cable we're talking about," 

 8 they may not oppose that.  But they can certainly say that's 

 9 the foundation that you need to lay.  And that's what I think 

10 we're getting at, so -- 

11 MR. HEISKELL:  All right.  Your Honor, probably the

12 best way to address it is for us to defer Adams on the testing

13 till we can lay a foundation.  And we'll see if that can be

14 done through --

15 THE COURT:  All right.  So if you identify somewhere

16 in Mr. Adams' deposition testimony or some other Ford

17 deposition testimony you have, you can cite that to me and

18 I'll consider it, or otherwise I think if you believe that

19 it's only through Sero that you can lay that foundation, you

20 may have to just wait until you --

21 MR. HEISKELL:  Yes, Your Honor.  We'll defer Adams.

22 THE COURT:  Okay.

23 MR. HEISKELL:  And the foundation may well be laid

24 through Perkins and certainly through Sero.

25 THE COURT:  All right.  If we get through that, then
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 1 you can point that out.

 2 MR. HEISKELL:  Thank you.

 3 THE COURT:  All right.  Is there anything else we

 4 need to address before we --

 5 MR. CLARK:  I think the only remaining issue with

 6 the deposition designations, Your Honor, is I don't know if

 7 the Court has sort of a standard instruction that you give the

 8 jury as far as what's going on when someone from the gallery

 9 comes up to the box and --

10 THE COURT:  Yes.  I fully intend to explain to the

11 jury --

12 MR. CLARK:  Okay.

13 THE COURT:  -- how this occurs.

14 MR. CLARK:  And the way that I think we've agreed to

15 do it -- and I hope it will work for both witnesses, at least

16 today or for the one live witness today -- is that Mr. Javins

17 is going to ask the questions that were asked by him at the

18 deposition.  I'm going to ask the questions that were asked by

19 Ford's counsel at the deposition.  We're going to go straight

20 down the transcript regardless of which party designated the

21 testimony.

22 THE COURT:  Sure.

23 MR. CLARK:  There are points where it doesn't flow,

24 but at least it flows a little bit better --

25 THE COURT:  All right.
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 1 MR. CLARK:  -- a little bit better there that way.

 2 And the other one is a video.  We have tried to remove 

 3 the objections and the colloquy from the video.  Sometimes 

 4 people talk over each other.  That's not possible, but at 

 5 least we made an effort. 

 6 THE COURT:  So, then, I assume with regard to the

 7 written transcripts that you're going to be reading into

 8 evidence, you've agreed that you can omit counsel's

 9 objections, responses, and the colloquy that counsel engaged

10 in at various points?

11 MR. CLARK:  We have.  We've tried to do that.  We've

12 tried to omit unanswered questions.  I hope that we have

13 succeeded in that.  Mr. Javins and I have worked very hard at

14 that, but the best I can give the Court is that we've tried.

15 THE COURT:  All right.  All right.  Are we ready,

16 then?

17 MR. JAVINS:  Yes, Your Honor.

18 THE COURT:  Let's bring the jury out.

19 MR. COOKE:  Your Honor, we would invoke the Rule

20 608.

21 THE COURT:  Sorry?

22 MR. COOKE:  We would invoke the rule regarding

23 exclusion of fact witnesses from --

24 THE COURT:  All right.  The Court will require the

25 parties to sequester their witnesses.  There's a witness room,
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 1 a conference room, down the hall if you know where it is.

 2 MR. COOKE:  I don't believe there's anybody here.

 3 That would not apply, of course, to expert witnesses.

 4 THE COURT:  Right.

 5 (Jury In) 

 6 THE COURT:  Well, good morning, ladies and

 7 gentlemen.

 8 RESPONSE:  Good morning.

 9 THE COURT:  So we're now ready for the parties to

10 start calling witnesses.  I've discussed with plaintiffs they

11 intend to call as their next witness -- and this will be done

12 perhaps by both sides throughout this trial -- a witness who

13 will be testifying by way of either a deposition transcript or

14 previous testimony in some other proceeding.  And so I just

15 want to give you a brief explanation of that.

16 Oftentimes parties are using as evidence a deposition 

17 taken during the discovery phase of a case.  What that means 

18 is that each side is permitted to subpoena a witness, have the 

19 witness placed under oath, with a court reporter present and 

20 the lawyers for both sides, then asked questions.  So that's 

21 sworn testimony that's produced in discovery.  There's no 

22 judge there, but the parties are permitted to use depositions 

23 like that oftentimes.   

24 Secondly, sometimes a witness will have testified at a 

25 trial or other legal proceeding, maybe even in another 
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 1 unrelated case; and that testimony, because it's given under 

 2 oath and both sides have lawyers there to examine and 

 3 cross-examine the witness, may also be used as evidence.   

 4 In this case, the plaintiffs are about to call as their 

 5 next witness a witness who's not available to be here but who 

 6 has provided either deposition or trial testimony in the past, 

 7 and so they're going to read that.   

 8 I instruct you that whether the witness is appearing here 

 9 live or whether the witness is appearing through a transcript 

10 that's read to you, you should treat it exactly the same.  

11 There is no difference, that you test the credibility that 

12 witness the same way, but obviously you listen to the 

13 testimony and make whatever determinations based upon it you 

14 think the testimony merits.  There's no difference between a 

15 witness being here live or a witness testifying through a 

16 deposition.   

17 With that, the next witness -- or call your first 

18 witness. 

19 MR. JAVINS:  The plaintiffs calls James Engle.

20 THE COURT:  All right.  Mr. Engle was subject to

21 either a deposition or trial testimony or other legal

22 proceeding, and so his testimony is going to be used, and

23 Mr. Javins is going to read the part of the examination

24 conducted and -- would you introduce -- this is your associate

25 who's going to read the part of James Engle?
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 1 MR. JAVINS:  This is my assistant, Miss Holzapfel,

 2 playing the part of James Engle.

 3 MR. CLARK:  And, Your Honor, Ford renews the

 4 objections that we discussed yesterday morning.

 5 THE COURT:  All right.  They're denied.

 6 MR. JAVINS:  Are you ready?

 7 MS. HOLZAPFEL:  Yes.

 8 (Reading of the testimony of James Engle) 

 9 THE COURT:  Excuse me.  I'm sorry.  Is that

10 microphone on?

11 MS. HOLZAPFEL:  I don't think so.

12 MR. JAVINS:  Touch the button.

13 MS. HOLZAPFEL:  There we go.

14 (Continued reading of the testimony of James Engle) 

15 THE COURT:  About how long is this portion?

16 MR. CLARK:  It's three pages.  So five minutes or

17 less.

18 THE COURT:  Okay.

19 (Continued reading of the testimony of James Engle)

20 MR. CLARK:  That's the end of the testimony, Your

21 Honor.

22 THE COURT:  All right.  Thank you.

23 We'll take a ten-minute recess at this time.  So you can 

24 retire to the jury room.  I think I forgot to mention to 

25 you -- you may have figured it out -- there's a refrigerator 
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 1 back there with soft drinks and water.  Help yourself to that.  

 2 There's a coffeemaker and coffee.  Feel free to make coffee 

 3 and enjoy that.   

 4 We'll reconvene in about ten minutes.   

 5 (Jury Out) 

 6 (Recess from 10:54 a.m. to 11:11 a.m.) 

 7 THE COURT:  All right.  Are we ready?

 8 MR. JAVINS:  Your Honor, I neglected to move for the

 9 admission of Exhibits 11, 14, and 15, which were embodied

10 throughout that deposition.

11 THE COURT:  Any objection?  

12 MR. CLARK:  No objection to 13 and 15, Your Honor.

13 We do object to 11 on the grounds that we talked about

14 earlier.  That's the 1987 FMEA.  And Mr. Engle testified that

15 it applied to a vacuum actuated system that's different from

16 the system at issue in this case.  He also testified there may

17 be failure modes in that document that are not applicable in

18 this case.  So we'd object on 403 grounds.

19 If counsel wants to provide a redacted or a partial copy 

20 of just the portions that talked about what Mr. Engle had 

21 carried over, we could maybe consider that, but we would 

22 object to the whole document. 

23 MR. JAVINS:  Well, first of all --

24 THE COURT:  Would you use that microphone?  

25 MR. JAVINS:  I apologize.  Engle, while he said one
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 1 thing about the vacuum, he then went -- did completely a 180

 2 and said but as to the mechanical parts that we're talking

 3 about in this case, the '87 is helpful -- I mean, is useful,

 4 and I think it's helpful to the trier of fact.  And so I'm

 5 happy to redact because there's only one line there I want the

 6 jury to look at anyway.  So if you want to redact it, it's

 7 fine by me.

 8 THE COURT:  All right.  First, I'll admit the other

 9 two, 13 and 15.  And then with respect to 11 --

10 MR. JAVINS:  11, 14, and 15.

11 THE COURT:  So 14 and 15 are admitted without

12 objection.

13 MR. CLARK:  I think I may be off on numbering.

14 THE CLERK:  I think it's 13.

15 MR. JAVINS:  13 is the '97 iteration.

16 THE COURT:  You said 13 first, I think.  I think

17 you said 11, 13, and 15.  

18 THE CLERK:  But it's really 11, 14 -- 

19 THE COURT:  But Terry says it's 11, 14, and 15.

20 MR. JAVINS:  Correct.  I thought I said 11, 14.  I

21 apologize.  

22 MR. CLARK:  14 -- 14 we don't object to either.

23 THE COURT:  14 is admitted.

24 MR. CLARK:  Okay.

25 THE COURT:  15?
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 1 MR. CLARK:  15, no objection.

 2 THE COURT:  All right.  And with respect to 11, do

 3 you want to provide a redacted exhibit?

 4 MR. JAVINS:  I'm happy to.

 5 THE COURT:  Well, if you would, that would alleviate

 6 the need for the Court to advise the jury that their

 7 consideration of that document is limited to --

 8 MR. JAVINS:  I can use a marker, or if we can do it

 9 by reprinting it, but, yeah, there's one line in there.

10 THE COURT:  I don't know that you can reprint that,

11 but then I'll allow it to be admitted after it's been

12 redacted.  And show the redaction to Mr. Clark before you

13 tender the document to the clerk.

14 MR. JAVINS:  Better still, what I would propose is

15 cover page and the applicable page and get rid of the rest.

16 It's only like a 10-page document.

17 MR. CLARK:  That works fine.

18 THE COURT:  That's fine with me.

19 (The Clerk and the Court conferred privately off the 

20 record) 

21 THE COURT:  All right.  So my understanding is that

22 you have marked as Exhibit 99 a transcript that has been

23 marked up to reflect what you all read into the record before

24 the jury; is that right?

25 MR. CLARK:  I think we're actually going to provide
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 1 a CD or DVD with a PDF of that transcript so we don't have a

 2 stack of paper, but that's essentially correct.

 3 THE COURT:  All right.  So I'll make Exhibit 99 a

 4 part of the record, and I expect counsel to submit a CD so

 5 that we can provide that to the clerk's office.

 6 All right.  Your next witness is going to be by video? 

 7 MR. HEISKELL:  Yes, Your Honor.

 8 THE COURT:  Is it cued up?  Are we ready to go with

 9 it?

10 MR. KATZ:  Yes, Your Honor.

11 MR. HEISKELL:  Yes, Your Honor.

12 THE COURT:  Let's bring the jury out.

13 (Jury In) 

14 THE COURT:  All right.  Call your next witness.

15 MR. HEISKELL:  Thank you, Your Honor.

16 At this time, the plaintiffs call Ford engineer Joel 

17 Perkins by video. 

18 THE COURT:  All right.  Ladies and gentlemen, again,

19 this is -- this time it's going to be a videotaped deposition

20 or trial testimony of Mr. Perkins.  So consider it the same as

21 you would as if the witness were here live.

22 MR. CLARK:  And Ford renews its written objections,

23 Your Honor.

24 THE COURT:  And they're denied.

25 If you have any trouble seeing or hearing, please raise 
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 1 your hand and let us know. 

 2 (Video of Joel Perkins played)

 3 THE COURT:  All right.  Does that complete the --

 4 MR. HEISKELL:  That concludes Mr. Perkins, Your

 5 Honor.

 6 THE COURT:  All right.  All right, ladies and

 7 gentlemen.  We're going to go ahead and take a lunch break

 8 now.  I would like you to be back at 1:00.  That's an hour and

 9 ten minutes.

10 Please don't discuss the case with anyone.  Don't start 

11 deliberating.  As I told you yesterday, when you leave, you 

12 can leave any belongings you'd like back here.  The courtroom 

13 will be kept secure.  Feel free to come and go from the 

14 courthouse; but once you return to the courthouse, please 

15 don't linger in the halls or anywhere else.  Just come right 

16 up and go back into the jury room.   

17 With that, we'll be set to reconvene at 1:00.  

18 (Jury Out)  

19 THE COURT:  With respect to Mr. Pearson's [sic]

20 testimony, you already have the disc?

21 MR. KATZ:  Your Honor, do you want that submitted?

22 Do you want the video submitted and/or the text?

23 THE COURT:  I think -- yeah, typically I think

24 probably both.  I think we need a transcript for the court

25 reporter to be able to use in the official transcript if it
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 1 becomes necessary.  And to explain to the jury, I think we

 2 need the video, a copy of the video.  

 3 MR. KATZ:  Let me look at my exhibit list to see if

 4 we already have that listed.

 5 THE COURT:  See you folks back here a little bit

 6 before one.

 7 (Lunch recess from 11:51 a.m. to 1:00 p.m.) 

 8 THE COURT:  All right.  Who's going to be your next

 9 witness?

10 MR. JAVINS:  Mr. Kemplin.

11 THE COURT:  I'm sorry?

12 MR. JAVINS:  Mr. Kemplin.

13 THE COURT:  A live witness?

14 MR. JAVINS:  A live witness.

15 THE COURT:  All right.  Let's bring the jury out.

16 (Jury In) 

17 THE COURT:  All right.  You may be seated.

18 Plaintiffs may call their next witness.   

19 MR. JAVINS:  Mr. Kemplin.

20 THE COURT:  All right.  Sir, if you'll step up here,

21 my clerk is going to administer the oath to you and then you

22 can take the witness stand.

23 THE CLERK:  Please raise your right hand.

24 JOHN KEMPLIN, JR., PLAINTIFFS' WITNESS, SWORN 

25 THE COURT:  If you would, scoot up about a foot or
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 1 so from that microphone.  You can bend it around or pull it

 2 towards you.  Get yourself comfortable.

 3 DIRECT EXAMINATION 

 4 BY MR. JAVINS: 

 5 Q. Are you ready?

 6 A. I'm ready.

 7 Q. All right.  Mr. Kemplin, good morning -- or good

 8 afternoon.

 9 A. Good afternoon.

10 Q. Please state your full name.

11 A. John Alan Kemplin, Jr.

12 THE COURT:  Is that microphone on?  I think the --

13 tap on it to see.  No.  There's a button on the side toward

14 the top.  No, on the inside.  It's kind of hard to see.

15 There we go. 

16 BY MR. JAVINS: 

17 Q. Try now.  Let's try this again.

18 Please state your name. 

19 A. John Alan Kemplin, Jr.

20 Q. Thank you.  Mr. Kemplin, where do you live?

21 A. I live at 17 Carroll Street, St. Albans, West Virginia.

22 Q. How long have you lived there?

23 A. Give or take, 15 -- I mean, 15 years, give or take a

24 year.

25 Q. Have you spent most of your life around St. Albans?
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 1 A. Except for the eight years I was in the military.

 2 Q. What branch of the military did you serve?

 3 A. The United States Air Force.

 4 Q. Thank you for your service.

 5 What did you do when you were in the Air Force? 

 6 A. I was an aircraft mechanic.

 7 Q. An aircraft mechanic?  Is that a yes?

 8 A. Yes, sir.

 9 Q. What did that entail?

10 A. I did everything from changing brakes to hanging

11 ailerons, rudders, engines, hydraulics, pneumatics, you name

12 it.

13 Q. So you joined the Air Force in what year?

14 A. I joined in 1989.  I left in May of '90.

15 Q. So in '89 --

16 A. I left for the Air Force in May of '90.

17 Q. Okay.  '90.  Okay.  What did you do before that?

18 A. Numerous things.  I was in college for two years.

19 Q. Okay.  So you joined the Air Force.  How is it that the

20 Air Force made you a mechanic?

21 A. Well, I took a -- of course, you take what is called the

22 ASVAB, which is a placement test; and depending on what you

23 score on the test -- and I scored high in mechanics.

24 Q. Did you have an aptitude for mechanics?

25 A. I like to think I did.  My dad was a, quote, motor head.
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 1 Q. Did you -- growing up did you spend time with your dad

 2 working on cars?

 3 A. He owned his own garage, and, yeah, he drug me along with

 4 him.

 5 Q. Okay.  So you had some prior experience.  Is that a fair

 6 statement?

 7 A. Yes, sir.

 8 Q. Okay.  So after you get out of the Air Force, did you

 9 return back home?

10 A. I did.

11 Q. Are you currently employed?

12 A. I am.

13 Q. What do you do?  Who is your employer?

14 A. I'm a unit operator for American Electric Power.  I send

15 your electricity to you.

16 Q. Okay.  How long have you done that?

17 A. Ninety -- hold on.  I worked at Union Carbide for a

18 while; and then once they were bought out, I went to AEP.  And

19 I think that was 2006.

20 Q. Okay.

21 A. So nine years.

22 Q. Okay.  And so when you're not working at Union Carbide --

23 I'm sorry -- AEP, what are you doing?

24 A. Well, I spend a lot of time at ball fields because I have

25 two little ballplayers.  And other than that, I'm still a gear
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 1 head.  I like my cars.

 2 Q. Okay.  Do you do any coaching --

 3 A. I do.

 4 Q. -- in the community?

 5 A. I coach at the high-school level.  

 6 Q. What high school?

 7 A. St. Albans High School.

 8 Q. Same school you went to?

 9 A. Same school I went to.

10 Q. So have you had occasion to meet Howard Nease?

11 A. Just twice.

12 Q. Twice?

13 A. Once when I saw him run through the car wash and the

14 second time in the hallway about five minutes ago.

15 Q. Otherwise, you haven't -- did you know the man?

16 A. No, sir.

17 Q. Okay.  So I want to ask you about the day at the car

18 wash.  I think that was November 20, 2012.  

19 What were you doing that day? 

20 A. I was -- that was the day I took off work.  It was a

21 weekday, I remember that, because I took the day off work to

22 clean the cars before I put them up for the winter.

23 Q. Okay.  And so where were you doing that?

24 A. I'm sorry?

25 Q. Where did you do this car -- where did you do the car
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 1 cleaning?

 2 A. I did it -- I believe it's called Mousie's Car Wash.

 3 That's what the locals always refer to it as.

 4 Q. Okay.  And so did you make your way to Mousie's on

 5 November 20th?

 6 A. I did.

 7 Q. Okay.  And did you have occasion to see Mr. Nease at some

 8 point while you were there?

 9 A. Yes.

10 Q. Okay.  Before you saw Mr. Nease, what were you doing?

11 A. I was vacuuming out the trunk of my car.

12 Q. And so were you at one of the vacuums?

13 A. Yes.

14 Q. Okay.  What kind of car were you vacuuming?

15 A. It was my 2010 Camaro Super Sport.

16 Q. Okay.  About what time of day was this?

17 A. Early afternoon, maybe around noon, maybe a little later.

18 Q. So do you recall actually using the vacuum at some point

19 when you saw Mr. Nease?

20 A. Yes.  I was in the process of using the vacuum when I saw

21 Mr. Nease.

22 Q. Was the vacuum on?

23 A. Yes.

24 Q. Okay.  So how is it that you first noticed Mr. Nease?

25 Just walk us through that.
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 1 A. I was bent over in my trunk and was trying to vacuum out

 2 the trunk pad, and I was stopped by a loud noise behind me.

 3 And I just figured that it was -- there's a Domino's Pizza

 4 right behind me, and I just figured that it was a delivery

 5 truck unloading, you know, turning down into Domino's and it

 6 was making the transition from a higher blacktop to a lower

 7 blacktop and it was the trailer.  

 8 And when I turned around, I saw -- I saw the red Ford 

 9 Ranger coming through the parking lot of Domino's. 

10 Q. Just one moment, please.

11 A. Okay.

12 Q. Can we go to P87-16?  

13 Okay.  Do you recognize this photograph?  I mean, from 

14 what it purports to depict, do you recognize the scene in that 

15 photograph? 

16 A. Yes, sir.

17 Q. And what are we looking at?

18 A. We are looking -- we are looking westbound down -- of

19 course, Route 60 would be in the upper right-hand corner, yes,

20 where the cursor is.  And that is the Domino's Pizza to your

21 left.  And I was parked on the left side of the island, facing

22 east.

23 Q. Okay.  So your car was facing -- was it facing toward the

24 car wash, the front of your car?

25 A. It was facing towards the car wash, yes, sir.
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 1 Q. And so what part of your car were you vacuuming when you

 2 first heard Mr. Nease's truck?

 3 A. I had my trunk lid open, and I was inside vacuuming the

 4 trunk.

 5 Q. Okay.  So you heard a noise?

 6 A. Yes, sir.

 7 Q. You think it's a truck.  What next?

 8 A. Well --

 9 Q. Let me try again.  Did you look to see what was making

10 the noise?

11 A. Oh, yes.

12 Q. What kind of noise was it?

13 A. It was a loud, like a -- it was just a loud bang.  That's

14 really why I turned around.  It wasn't anything that I was

15 used to hearing, but I did expect to see a big Domino's

16 18-wheeler pulling down, and I didn't.  I saw the red Ford

17 Ranger coming through that black mulch where the Domino's sign

18 is.

19 Q. Okay.  And which direction was it coming?

20 A. He was coming right towards me.

21 Q. How were you feeling at that point?

22 A. Not very good.

23 Q. Why is that?

24 A. Well, because he was coming right -- the truck was coming

25 right towards me.  And I was between -- I was standing at the
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 1 back of my car.

 2 Q. Were you afraid?

 3 A. Oh, yes.

 4 Q. How fast was the truck going at that point when you first

 5 saw it?

 6 A. Pretty fast.  I mean, I can't give an estimate of how --

 7 you know, miles per hour, but it was -- I mean, he looked

 8 like -- it looked like a plow coming through that mulch.  I

 9 mean, it was just kicking mulch, both sides.  It literally

10 looked like a plow coming through there.

11 Q. How about the tires?  Did you see the front end of the

12 truck?  What was it doing?

13 A. Well, the whole truck, because he was going over curbs --

14 when he was coming through that mulch, it was -- I mean, I

15 call it road walking, whatever you want to call it.  It was

16 moving around because he was going over all that stuff in

17 there.  (Indicating)

18 Q. You're indicating with your arm kind of an up and down.

19 Was the truck bounce -- were the tires bouncing?

20 A. Yes.

21 Q. Okay.  Off the ground?

22 A. Yes.

23 Q. How high off the ground?

24 A. Maybe 6 inches, a foot at the most.

25 Q. Okay.  So as you're watching this, what do you do?
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 1 A. I just stood there.

 2 Q. Okay.

 3 A. I didn't know what to do.  I mean, it's not something you

 4 see every day.  It's just -- I'm just in awe.

 5 Q. So as the truck is coming toward you, what are you

 6 hearing?

 7 A. I could -- well, I mean, of course, I have the vacuum

 8 running, but I could hear the truck over the vacuum.  I

 9 mean --

10 Q. What do you mean you could hear the truck?  The truck

11 what?

12 A. I could hear the engine of the truck.  It was -- you

13 could hear that it was wide open.

14 Q. You're familiar with internal combustion engines?

15 A. Pretty familiar.

16 Q. Do you know the difference between a truck that's at idle

17 versus wide open throttle?

18 A. I'd like to think so.

19 Q. Okay.  And so was this closer to wide open throttle or

20 idle?

21 A. No, he was -- it was wide open.

22 Q. And so what happened?  After you kind of take all this

23 in, what happens next with the truck?

24 A. Well, he comes over that last curb.  If you can zoom in,

25 there's a pretty good size curb that separates the car wash
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 1 from Domino's there.  And he came over that last curb, and it

 2 went airborne again.  And when he went airborne the last time,

 3 whenever it landed, he landed going away from me rather than

 4 coming towards me.

 5 Q. Okay.  And how much did the truck go airborne as best you

 6 can describe?

 7 A. At least as high as that curb, however high that curb

 8 was, because he went over it.

 9 Q. Okay.  Okay.

10 A. And it landed in the parking lot of the car wash.

11 Q. But do I understand correctly that the tires left the

12 ground after it hit the curb?

13 A. Oh, yeah.  It was still bouncing.  It probably, I don't

14 know, bounced another -- almost all the way up until he got to

15 the end of the island over there.

16 Q. Okay.  How about 14 now, Exhibit 14?

17 Okay.  So what happened next?  Now, first of all, do you 

18 recognize what's depicted in that photograph? 

19 A. Yes.  That's the first bay or that's the bay closest to

20 Route 60.

21 Q. Okay.  And where did the truck go as you were standing at

22 the back of your vehicle vacuuming?

23 A. He went right past me.  The only thing between me and the

24 truck was the vacuum island.  He went right past me at a

25 slight angle, and he went all the way through this bay until
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 1 he clipped the inside wall right there.  (Indicating)

 2 Q. Okay.  Are you pointing to the damage on the brick wall?

 3 A. Yes.

 4 Q. Did you see Mr. Nease's truck clip that wall?

 5 A. Yes.

 6 Q. Okay.  So how close was Mr. Nease's truck to you as he

 7 drove by you?

 8 A. As close as I am to the first juror right there, if not

 9 closer.  

10 Q. Okay.  What did the engine sound like when it passed you?

11 A. It was still wide open.

12 Q. And what -- did you have any thoughts as to the speed as

13 the truck passed you?

14 A. My answer is going to sound silly, but I'm sitting here

15 thinking, man, this guy is not going to get stopped in that

16 bay.  I'm thinking -- you know, I'm not trying to be funny.

17 This isn't a funny matter, but honestly that's what I was

18 thinking:  He's not going to get stopped to wash that car in

19 there.  He's going too fast.  But he just kept acceler -- he

20 just kept going.

21 Q. Okay.  How many times did Mr. Nease's truck bounce before

22 you saw it pass you at the bay?  Give me an approximation.

23 A. From the time I first saw it until the time it quit --

24 well, I didn't see it go over the first curb going into the

25 mulch.  That was the loud noise I heard, I suppose.  It gets
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 1 into the mulch.  It jumps the curb coming out of the mulch.

 2 That was the first time.  It jumps the second curb.  That

 3 would be the second time.  And then, like I said, after it

 4 came over this big curb, it probably bounced another two

 5 times.  I'm going to say four times altogether.

 6 Q. Okay.  And so after Mr. Nease's truck went past you, did

 7 you feel anything from the truck?

 8 A. I could feel the breeze coming off the truck.

 9 Q. You could?

10 A. Oh, yeah.

11 Q. It's not creeping by, I take it.

12 A. It's not what?

13 Q. Creeping by you.

14 A. No.  He was moving.

15 Q. Okay.

16 A. In fact, I couldn't even see -- I couldn't see if it was

17 man, woman, unmanned.  I couldn't tell what was even in the

18 truck he went by so fast.

19 Q. So what happened after the truck went by you and he hits

20 the brick wall and then what happened?  Well, first of all,

21 what happened after the truck hit the -- after it glanced off

22 the aisle wall we're talking about there?

23 A. Well, it made him square up on the brick wall that he

24 hit.  He would have hit it at kind of an angle; but when the

25 front end hit that right there, or the whole side of it hit
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 1 it, it kicked the truck back straight and it went straight

 2 into the brick wall.

 3 Q. Okay.  Did you see Mr. Nease's truck hit the brick wall

 4 head-on?

 5 A. Yes.

 6 Q. What were your thoughts when you saw that?

 7 A. I thought that he was going to be dead when I walked up

 8 there.

 9 Q. Why did you think he'd be dead?

10 A. I just didn't think he could hit the wall that hard and

11 live.

12 MR. JAVINS:  Your Honor, may I approach the witness

13 with some photographs?

14 THE COURT:  You may.

15 MR. JAVINS:  Thank you.

16 (Mr. Javins and Mr. Cooke conferred privately off the 

17 record) 

18 BY MR. JAVINS: 

19 Q. I've handed you a series of photographs taken by the 

20 St. Albans police.  Just thumb through them.

21 I just want to know have you seen those photographs and 

22 do they depict the scene as you recall it the day that Mr. 

23 Nease had his wreck? 

24 A. Do you want me to flip through all of them?

25 Q. You can.  I want you to be satisfied that those
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 1 accurately depict what you recall.

 2 A. From what I'm seeing here, these are all pictures of the

 3 VIN and stuff like that.  Yeah, it looks accurate.  I didn't

 4 stay around until they hauled it away.

 5 Q. Understood.  Okay.  Well, I really wanted to direct your

 6 attention to document P086, the first one on the cover there

 7 with the yellow sticker.

 8 A. Okay.

 9 Q. All right.  So after the truck ran into the wall, what

10 did you do?

11 A. For a split second I stood there holding the vacuum hose

12 just thinking, you know, what to do.  Of course, you know, I

13 knew I was going to have to call 911.  I knew that.  But

14 basically I put the hose down and I started walking up to the

15 back of the truck.

16 Q. Okay.  As you're walking to the back of the truck, what

17 do you see?

18 A. The truck was still running.

19 Q. What do you mean?

20 A. It was still running wide open with the tires spinning,

21 and the back of the truck was -- it was moving around in a

22 fishtail, in a slight fishtail motion.

23 Q. Caused by what?

24 A. The tires were spinning.

25 Q. Okay.  And this is after impact?
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 1 A. This is after impact.

 2 Q. So what did you do after you observed the tires spinning?

 3 A. I approached from the driver's side.

 4 Q. As the tires were spinning, could you smell anything?

 5 A. It was -- it was -- it smelled like I was at a drag

 6 strip.  There was just rubber was just everywhere; the smoke

 7 off the tires was.

 8 Q. Okay.  Was it doing a burnout?

 9 A. It was absolutely doing a burnout.

10 Q. Okay.  And how about the revving of the engine?  How did

11 it sound?

12 A. Wide open.

13 Q. Now, at any point did you hear the engine stop at a wide

14 open and then maybe pick back up, anything like that?

15 A. The only time I heard any -- any difference in engine

16 sound was when he first hit the wall and the back tires came

17 up off the ground a little bit.

18 Q. Okay.  Otherwise, how would you characterize the revving

19 of the engine?

20 A. Full throttle.

21 Q. And so did I understand you approached the driver's side

22 of the vehicle?

23 A. I came up the -- from the left rear of the vehicle.

24 Q. Can we go to 10, please?

25 Is that about what the truck looked like? 
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 1 A. That's what it looked like except the door was not open.

 2 Q. Okay.  Thank you.

 3 So what did you do when you walked up there? 

 4 A. Well, I backed away from the truck a couple of feet so --

 5 because I was afraid it was going to fishtail and the engine

 6 would come around --

 7 Q. Okay.

 8 A. -- and then it would trap me between the wall and the

 9 driver's side of the truck.

10 Q. Okay.  So you were concerned because it was moving?

11 A. Yes.

12 Q. Okay.  So what did you do after that?

13 A. I jumped in real quick and I knocked on the driver's

14 window.

15 Q. Okay.  What happened after that?

16 A. Mr. Nease looked at me.  He turned his head and looked at

17 me.

18 Q. What next?

19 A. I looked at Mr. Nease and I said, Turn it off.

20 (Indicating)  As I was backing up, I told him, I said, Turn it

21 off, but I didn't say it because there was no way he could've

22 heard me.

23 Q. Why couldn't he have heard you?

24 A. The engine is running full, full out.

25 Q. And so after you said -- or after you making the "turn it
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 1 off" motion, what does Mr. Nease do?

 2 A. He just looked at me.  He turned his head and he looked

 3 at me and he said, I can't.  (Indicating)  Of course, I can't

 4 hear him either, but --

 5 Q. Well, what did he mouth?  

 6 A. He lipped the words "I can't."

 7 Q. So what did you do after that?

 8 A. I go back in and I tried to open the door, but I'm

 9 jumping ahead of myself.  After he said, I can't, I backed up

10 and I'm sitting here wondering what to do, and then it was

11 about that time that the engine just -- it gave up.

12 Q. The engine gave up.  What do you mean by that?

13 A. It blew.

14 Q. Okay.  How about the tires?  What happened to the tires?

15 A. They quit spinning.

16 Q. Okay.  So about how many -- how much time elapsed from

17 the time the truck hit the wall until the engine finally blew

18 up?

19 A. I would say 20 seconds.  It seemed like a lifetime.

20 Q. Okay.

21 A. It seemed like a long time, but in reality it was

22 probably about 20 seconds.

23 I kind of missed something there.  In the time that I 

24 told Mr. Nease to turn it off until the engine blew, one of 

25 the tires popped from spinning. 
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 1 Q. Okay.

 2 A. And that, of course, scared me again.  I don't scare too

 3 easy, but that scared me.

 4 Q. Okay.

 5 A. It was loud.

 6 Q. So after the engine blew, what did you do?

 7 A. Well, that's when -- when I went in, because the engine

 8 started smoking, steam was coming up, and, you know, I know

 9 you always hear don't move somebody.  Well, in my best

10 judgment, I thought either I can move him or I can leave him

11 in there and his truck is going to catch on fire and he's

12 going to burn in the truck.  So I chose to try to get the door

13 open on the truck.

14 Q. Were you successful?

15 A. Not at first.

16 Q. Eventually?

17 A. Eventually.

18 Q. What kind of measures did you have to take to open the

19 door?

20 A. Well, from what I remember, I believe Mr. Nease unlocked

21 it and I could get the door ajar, but I could not get it open

22 at first.  And once I got it ajar, I could get my fingers in

23 enough of the door frame to where I could tear the door open,

24 because it was all -- it was all compacted to where the door

25 would not open.
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 1 Q. As the truck was going by you, did you take the time to

 2 look for the brake lights?

 3 A. I looked at the rear of the truck.  To say I saw the

 4 brake lights illuminated, I would be sitting here telling you

 5 something I don't remember.  I mean, I could see the rear of

 6 the truck.  I did not pay attention whether the brake lights

 7 were on, a blinker was on.  It --

 8 Q. Okay.  Okay.  So were you able to help Mr. Nease out of

 9 the truck?

10 A. Actually, I did not help Mr. Nease out of the truck.  I

11 got the door open, and another gentleman came over and helped

12 Mr. Nease out of the truck.

13 Q. Okay.  The gentleman that helped him out, was he there as

14 the tires were spinning?

15 A. I did not see anybody.  It was Mr. Nease and myself.

16 Q. Okay.  All right.  To your knowledge, you're the only

17 eyewitness?

18 A. To my knowledge, I'm 99 percent sure I'm the only

19 eyewitness there.  There was nobody around.

20 Q. All right.  Thank you.

21 What did you do after that? 

22 A. Well, I got on the phone and called 911.

23 Q. I think I know why.  Can you tell us why?

24 A. I was concerned about Mr. Nease's well-being.

25 Q. Did you have occasion to talk to Mr. Nease any after
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 1 that?

 2 A. I have not spoken to Mr. Nease until out in the hallway

 3 out there.

 4 Q. Well, while you were at the scene there, did you share

 5 any other words with Mr. Nease?

 6 A. I don't remember Mr. Nease and I having a conversation.

 7 I know that I was trying to find a place for Mr. Nease to sit

 8 down, and I didn't really want him to have to sit on a curb.

 9 So if you look at any of the pictures, the hatch is open 

10 on the -- his bed cover is open on his truck.  And I turned 

11 the knob and I tried to get the bed cover up so I could open 

12 the tailgate so he could sit down because everything had 

13 pretty much died down at this point.  The smoke had slowed 

14 down a little bit coming from the engine, and I was going to 

15 try to sit him on the tailgate, but I couldn't get the 

16 tailgate of the truck open. 

17 Q. Okay.  How long did you stay around?

18 A. Well, I'm in that picture right there.  I -- ten minutes.

19 Q. Were you around when the police arrived?

20 A. I was.

21 Q. Did you provide any information to the police?

22 A. Yes.  I gave them a statement.

23 Q. Okay.  Do you recall what that statement consisted of?

24 A. They -- I think they just asked me to tell them what

25 happened from cradle to grave, I believe, from the time I saw
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 1 it until the time that they arrived.

 2 Q. Do you -- as you sit right here now, can you recall what

 3 your statement to the police consisted of?

 4 A. I can't.  That's been two years ago.  I'm sure it's going

 5 to be consistent with what I told today.

 6 Q. If you don't mind, I'd like to bring you the statement,

 7 though, so we can make sure what you said to the police, okay?

 8 A. Okay.

 9 MR. JAVINS:  May I approach, Your Honor?

10 THE COURT:  Go ahead.

11 BY MR. JAVINS: 

12 Q. That's the Traffic Crash Report.  I think it's Exhibit

13 22.  I want to ask you to go to page 2.

14 A. Okay.

15 Q. And the truth is, you don't need to read the whole

16 narrative, but near the bottom there's a statement --

17 MR. COOKE:  Your Honor, we've got the witness on the

18 stand.  I don't think we need to show the report.

19 THE COURT:  Well, you can use this to refresh his

20 recollection, but you needn't place it before the jury for

21 that.

22 BY MR. JAVINS: 

23 Q. I want to direct your attention about --

24 THE COURT:  If you would take it down if we're not

25 going to admit it.
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 1 MR. JAVINS:  Okay.  Okay.

 2 MR. KATZ:  Take it down?

 3 MR. JAVINS:  Yeah.

 4 BY MR. JAVINS: 

 5 Q. Okay.  So tell us what your statement says there.  I want

 6 to make sure what you testified to is accurate with what you

 7 reported to the police.  If you'd --

 8 A. I mean, do you want me to just start reading it?

 9 Q. Where it comes to "J. Kemplin" near the bottom.

10 MR. COOKE:  Your Honor, I think we can ask the

11 questions of the witness, and if he doesn't remember what he

12 said --

13 THE COURT:  I agree.  You can use it to refresh his

14 recollection.

15 MR. JAVINS:  I will.

16 BY MR. JAVINS: 

17 Q. Okay.  Let me ask you this:  Where it says, "The tires of

18 the vehicle were spinning and the engine was revved up," do

19 you see that?

20 A. I see where it says, "Kemplin stated that he assisted in

21 getting the male out of the vehicle."

22 Are we talking before that? 

23 Q. Near the bottom, one, two, three, four, five, six, seven

24 lines up.  And that's what I wanted him to blow up.

25 I just wanted to ask him that one statement and whether 
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 1 that's a correct statement. 

 2 A. Yes.  It says, "The tires of the vehicle were spinning

 3 and the engine was revved up."

 4 Q. "Was revved up."

 5 A. Absolutely.

 6 Q. Okay.  Did it spike or was it a constant rev?

 7 A. I heard no change in the engine.

 8 Q. There's a reason I'm asking you this, okay?

 9 I need to approach, Your Honor, with one other document.  

10 May I approach? 

11 THE COURT:  You may.

12 MR. COOKE:  Counsel, what's the exhibit?

13 MR. JAVINS:  Exhibit 94, the Exponent report, page

14 12, 13.

15 BY MR. JAVINS: 

16 Q. Okay.  The reason I'm asking you about this, Mr. Kemplin,

17 is your name shows up in here in a report prepared by one of

18 Ford's people.  And I need you to ask me [sic] if this

19 accurately characterizes --

20 MR. COOKE:  Your Honor, I would object.  This is an

21 expert report that the expert is going to testify to.  I don't

22 think it's fair to Mr. Kemplin to give him that expert report

23 and ask him questions about it.

24 THE COURT:  Well, I'm not sure.  What are -- you're

25 trying to examine him about whether the expert report
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 1 accurately quoted him?

 2 MR. JAVINS:  Yes, it quotes his language verbatim.

 3 THE COURT:  I think you need to lay more of a

 4 foundation for this.

 5 MR. JAVINS:  I would like for the witness to look at

 6 the top of page 13 and see where it quotes his language.

 7 BY MR. JAVINS: 

 8 Q. Can you go to the top of page 13?

 9 Actually, it begins at the very bottom of page 12. 

10 A. I'm there.

11 Q. Okay.  And you just start with the last sentence where it

12 says, "Discovery of the wedge."

13 MR. COOKE:  Your Honor, this is no foundation at

14 all.  This is about Mr. Kemplin was there at the scene and he

15 never saw the vehicle again.  This is about experts coming in

16 and evaluating the vehicle after the fact, and I don't think

17 it's proper to ask this witness --

18 THE COURT:  Well, I don't know what it is you're

19 going to ask about, but --

20 BY MR. JAVINS: 

21 Q. Let me just ask it this way:  I'm going to read this to

22 you.

23 THE COURT:  I think you can do that.

24 BY MR. JAVINS: 

25 Q. "Mr. Kemplin stated that the tires of the vehicle were
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 1 spinning and the engine revved up."

 2 A. Are you asking me if that's what I said?

 3 Q. Correct, or versus your statement where it says "the

 4 engine was revved up."

 5 A. From what I -- from what I recollect, there was no

 6 letting -- there was no on and off throttle, if that's what

 7 you're asking.

 8 Q. Okay.  Yes, that's what I wanted.  

 9 Now, here's what I want to know too:  You were deposed in 

10 this case, correct? 

11 A. (Nods head up and down)

12 Q. And you've talked to Ford's lawyers, correct?

13 A. I have.

14 Q. Did anyone from Ford ask you if this statement that you

15 just read is consistent with your understanding of the

16 accident facts?

17 MR. COOKE:  Your Honor, that's misleading.  This

18 report came months after the deposition.

19 THE COURT:  Rephrase your question.

20 MR. JAVINS:  I will.

21 BY MR. JAVINS: 

22 Q. You were deposed on June 24th?

23 THE COURT:  Of?

24 MR. JAVINS:  2014.

25 THE WITNESS:  I would say that would be accurate.
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 1 BY MR. JAVINS: 

 2 Q. Okay.  Okay.  Had you talked to any Ford people about

 3 this case after your June 24th deposition?

 4 A. Yes.

 5 Q. Have you talked to anybody from Ford since this report

 6 was prepared September 11, 2014?

 7 A. Yes.

 8 Q. Did anyone from Ford ask you if the statement you just

 9 read in the Exponent report is consistent with your

10 understanding of the accident facts?

11 A. I've never seen this report until you just handed it to

12 me.

13 MR. JAVINS:  Thank you.  That's all the questions I

14 have.

15 THE COURT:  All right.

16 MR. COOKE:  Just one moment, Your Honor.

17 CROSS EXAMINATION 

18 BY MR. COOKE: 

19 Q. How are you, Mr. Kemplin?

20 A. Nervous.

21 Q. It's okay.  You've been very cooperative with Mr. Javins

22 and me, and we all appreciate it, and the Court appreciates

23 you taking a day off to come here to testify here today.

24 A. You're welcome.

25 Q. I want to ask you about what we just talked about in a
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 1 second.  But the first thing I want to ask you is, Mr. Javins

 2 showed you a number of photographs, and he did a nice job of

 3 laying out the scene of the accident.

 4 And in any of those photographs did you see any rubber 

 5 marks, tire marks on the concrete while you -- in any of those 

 6 photographs?  Did you see anything? 

 7 A. Just -- I was actually looking at one of them where the

 8 truck was against the wall, and I don't know whether it shows

 9 them, the rubber marks or not, in that.  But that was the only

10 place that there were rubber marks.

11 Q. Under the tire where it was spinning?

12 A. Under the tires where they were spinning.

13 Q. But from that concrete there at Mousie's Car Wash, going

14 through the pass-through through the bay into the wall,

15 there's no rubber marks at all, correct?

16 A. Not that I saw.

17 Q. And when you -- and that's true -- that's your

18 recollection as you sit here today about what you saw that day

19 at the scene, correct?

20 A. Yes.

21 Q. So there was no rubber from, like, tires sliding or being

22 pulled along the concrete.

23 A. To be honest, I -- no.

24 Q. Okay.  Thank you.  And a couple of times Mr. Javins asked

25 you about whether it sounded like the engine was running wide
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 1 open.

 2 A. Yes, he asked me that.

 3 Q. Okay.  And you heard it revving, correct?

 4 A. Well --

 5 Q. You heard an engine --

 6 A. I heard -- I heard an engine revved up -- 

 7 Q. Okay.

 8 A. -- not revving, but revved the whole time.

 9 Q. Okay.  Constant, right?

10 A. Yes.

11 Q. As if -- as if, like, when you put your foot on the

12 accelerator and press it down and hold it.

13 A. And you never lift it, yes.

14 Q. Okay.  That's what it sounded like.

15 A. Right.

16 Q. Okay.  Let's go and -- let me go ahead and ask you about

17 the last questions Mr. Javins was asking you.

18 Mr. Doyle, can we pull up page 18 of Mr. Kemplin's 

19 deposition?  And if we can go to line 2.  Let me find it here.  

20 I'm sorry.  It starts at -- blow up 11 in the quote there.   

21 Okay.  And, Mr. Kemplin, can you see that?  There's 

22 another screen right there. 

23 A. I can see it.

24 Q. Okay.  And it says, quote, "He stated as he approached

25 the vehicle, the tires of the vehicle were spinning and the
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 1 engine revved up."

 2 Do you see that?

 3 A. "He stated as he approached the vehicle, the tires of the

 4 vehicle were spinning and the engine revved up," yes.

 5 Q. Okay.  And that was -- that's what you told the police

 6 officer, correct?

 7 A. Absolutely.

 8 Q. Okay.  So that's in your deposition testimony when you

 9 gave your deposition last summer.

10 MR. JAVINS:  Object.  I'm sorry.  Objection.  That's

11 not what he told the police officer because the police report

12 read differently.  This is him reading -- 

13 THE COURT:  Well, restate your question.

14 BY MR. COOKE: 

15 Q. So, Mr. Kemplin, you recall giving a deposition.  It was

16 at my office, right?

17 A. Yes.

18 Q. I was there.  Mr. Javins was there.

19 A. Absolutely.

20 Q. And we showed -- we asked you some questions about your

21 statement to the police.

22 A. Yes.

23 Q. And you read it into the record, correct?

24 A. Uh-huh.  Yes, sir.

25 Q. And the court reporter was there and she took everything
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 1 down.

 2 A. Yes, sir.

 3 Q. Okay.  And then I think we then -- you had an opportunity

 4 to make corrections if you had any concerns about what was

 5 taken down.

 6 A. Yes.

 7 Q. And so this transcript that we're showing the jury here

 8 and that you're looking at, that's an accurate transcript of

 9 what -- the questions that we asked and the answers that you

10 gave, correct?

11 A. Yes, sir.

12 Q. Okay.  And then what Mr. Javins was doing was taking a

13 report that quotes from that.  In fact, it cites your

14 deposition on page 18, and it quotes it exactly.

15 And so you don't have any dispute with that, right? 

16 A. No, sir.

17 Q. Okay.  So it does say "engine revved up."

18 A. It does say that.

19 Q. And that doesn't -- and it's really a -- it's really a

20 distinction without a difference, whether it was revved,

21 revved up.  You're not trying to make a specific point about

22 that one way or another.

23 A. No.  I think that's where the confusion is coming in.

24 It's kind of like a play on words.  The engine was revved up.

25 The tires were spinning and the engine revved up.
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 1 Q. Okay.  As if it was revved -- as if it had been at the

 2 same constant level the whole time, like you said.

 3 A. Right.  It didn't rev up once I walked up to the truck.

 4 It was already revved up wide open.

 5 Q. Right.  I understand exactly.  Okay.  Just like if you

 6 had your foot on the accelerator.

 7 A. Exactly.

 8 Q. Okay.  All right.

 9 Mr. Doyle, if we could go to Exhibit 44.1.   

10 I want to try to set the scene a little bit.  And this is 

11 actually looking in the direction that Mr. Nease came from, 

12 correct? 

13 A. Yes.  That's looking eastbound.

14 Q. Okay.  So as if he was traveling -- and in the middle,

15 there's the Domino's, right?

16 A. Yes, sir.

17 Q. And the landscaping island is right there in the middle

18 as well?

19 A. Yes.

20 Q. Okay.  And that's the first place that you saw him.

21 A. Yes, sir.

22 Q. Okay.  All right.  Let's try the aerial view, Mr. Doyle,

23 44.2.

24 And we actually showed you an image we had from Google 

25 Earth at your deposition, and you wrote on it, correct? 
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 1 A. I believe I did.

 2 Q. Okay.  And so do you recognize -- do you recognize this

 3 photograph?

 4 A. Yes, sir.

 5 Q. Okay.  So in that photograph, if we blow up the center

 6 there, you've circled where you first saw him, where you first

 7 saw the red Ranger.

 8 A. Yes.

 9 Q. Okay.  And so you didn't -- obviously, it didn't just

10 start there.  It came from somewhere west.

11 A. Yes, sir.

12 Q. Okay.  But that's the first place you saw it.  And then

13 that was the path -- that line there that goes toward the blue

14 car wash roof, that was the path that you generally thought

15 the vehicle traveled.

16 A. Yes, sir.

17 Q. Okay.  And then there's some initials there that say

18 "JK," right there in the middle.

19 A. Yes, sir.

20 Q. That's where you were standing.

21 A. Yes, sir.

22 Q. Okay.  As I understand it, you were standing -- if this

23 lecturn right here is the trunk of your red Camaro, you were

24 standing here, sort of a little bit toward the driver's side,

25 bent over with the vacuum hose.  (Indicating)
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 1 A. That would be accurate.

 2 Q. Okay.  And you hear the noise.  You hear a loud noise,

 3 right?

 4 A. Yes, sir.

 5 Q. It sounded like a semi or something, maybe even something

 6 bottoming out, like something hit some -- maybe metal hitting

 7 concrete?

 8 A. Just a loud bang, a loud clunk.

 9 Q. Okay.  And that caused you to turn around and look over

10 your left shoulder?

11 A. Yes, sir.

12 Q. Okay.  And then you watched Mr. Nease's red Ranger come

13 right past you.

14 A. Yes, sir.

15 Q. And you followed it to where it was about -- what? -- 6,

16 8 feet from you?

17 A. That would be accurate.

18 Q. Okay.  And then it went on through, right toward where

19 Judge Chambers is, right?

20 A. Yes, sir.

21 Q. Okay.  And you just watched it the whole time in awe,

22 right?

23 A. Yes, sir.

24 Q. And so you saw the front of the vehicle, the side of the

25 vehicle, and then you followed the rear, correct?
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 1 A. Yes, sir.  Yes, sir.

 2 Q. Okay.  And during that whole time, you had a view of the

 3 taillights, but it was happening quickly, correct?

 4 A. Yes, sir.

 5 Q. And you never saw the taillights light up.

 6 A. I did not see the taillights on, off.  I couldn't tell

 7 you whether they were on or off.

 8 Q. Okay.  You don't know one way or the other, but you were

 9 watching and you don't remember any lights coming on.

10 A. No, I do not remember any lights coming on -- 

11 Q. And then when you -- 

12 A. -- or off.

13 Q. And when you approached the vehicle from behind, you're

14 also at least looking in the direction of the taillights,

15 correct?

16 A. Yes, sir.

17 Q. Okay.  And they were -- they were -- you don't remember

18 seeing them illuminated at that time either.

19 A. I do not.

20 Q. Okay.  Thank you.

21 Mr. Javins did a good job, so I only have a few more 

22 questions, okay? 

23 A. I'm -- I'm good.

24 Q. The engine died before you got -- before Mr. Nease got

25 out of the vehicle, correct?
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 1 A. It did.

 2 Q. And he got out -- you helped get the door open with the

 3 other gentleman.

 4 A. Oh, I got the door open by myself.  And once I got the

 5 door open, I turned it over to the other gentleman to get 

 6 Mr. Nease out, and then I called -- I turned around and walked

 7 up to Route -- closer to Route 60 to get on my cell phone to

 8 call 911.

 9 Q. Okay.  So do you know whether Mr. Nease got out on his

10 own or if the other gentleman helped him, or do you just know

11 one way or the other?

12 A. I believe the gentleman helped Mr. Nease out, but Mr.

13 Nease did walk on his own.  I do remember that because I was

14 shocked that he could walk.

15 Q. Okay.  And when you were trying to help find a place for

16 him to sit down, he was walking on his own, correct?

17 A. He was walking, but it was labored.  It was a labored

18 walk.

19 Q. Okay.  Did you say when we talked to you last summer that

20 he seemed a little lethargic?

21 A. He was shaken.

22 Q. Okay.  And one of the places I think you said where you

23 were going to try to help him sit down was on the tailgate of

24 the Ranger.

25 A. Yes.
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 1 Q. And that's why you tried to open the bed cover.

 2 A. Yes.

 3 Q. Okay.  But it wouldn't open because of the damage to the

 4 vehicle.

 5 A. That's -- that's what I assumed.  It may not have opened

 6 before.  I have no idea.

 7 Q. Okay.  Mr. Doyle, could you pull up 5, Defendant's 5.8,

 8 please?  Can you see if we can go tight in on the PRNDL, the

 9 PRNDL and the dash?

10 Mr. Kemplin, I don't know if you can see -- you see the 

11 gauges there on the dashboard? 

12 A. I can.  I can.

13 Q. Okay.  Can you tell what position the gearshift lever is

14 in?

15 A. I cannot.

16 Q. Okay.  Okay.  It's hard to see.  And you don't know

17 whether Mr. Nease shifted from drive back into park or not

18 before he got out of the vehicle.

19 A. No idea.

20 Q. Okay.  Okay.  Thank you.

21 And after you helped get the door open, after Mr. Nease 

22 got out of the vehicle, you didn't do any sort of inspection 

23 of the interior of the vehicle; is that correct? 

24 A. I did not.

25 Q. Didn't look at the accelerator pedal?
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 1 A. I did not.

 2 Q. Didn't look at the brake pedal?

 3 A. I did not.

 4 Q. Okay.  And Mr. Nease did not say anything to you about

 5 the accelerator pedal.

 6 A. He did not.

 7 MR. COOKE:  Okay.  I believe that's all I have.

 8 Let me just check with counsel real quick.   

 9 (Mr. Cooke and Mr. Bibb conferred privately off the 

10 record) 

11 BY MR. COOKE: 

12 Q. Mr. Javins asked you if you were the only eyewitness.

13 Was there another gentleman who came down to the scene 

14 who had said that he'd seen Mr. Nease driving up on Route 60? 

15 A. From what I was -- from what I remember, yes.

16 Q. Okay.  You didn't talk to him?

17 A. I did not talk to him.

18 Q. Okay.  Thank you very much.

19 A. I'll take that back.  I was there when he was -- I was

20 there when he was talking to the police.  I overheard it.

21 Q. When you gave your recorded statement to the police,

22 there was another gentleman there as well.

23 A. Yes, sir.

24 Q. Okay.  Okay.  But he -- he was not there at the car wash

25 at the time of the crash, but he might have been up on Route
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 1 60.

 2 A. That would be an accurate statement.  There was nobody at

 3 the car wash except for myself until Mr. Nease arrived.

 4 MR. COOKE:  Okay.  Mr. Kemplin, thank you very much

 5 for answering my questions.

 6 THE WITNESS:  Thank you.

 7 THE COURT:  All right.  Any redirect?

 8 MR. JAVINS:  No, Your Honor.

 9 THE COURT:  All right.  Thank you sir.  You're

10 excused.

11 THE WITNESS:  Thank you, Your Honor.

12 THE COURT:  Call your next witness.

13 MR. JAVINS:  Officer Dent.

14 THE COURT:  Sir, if you'll step up here, my clerk is

15 going to administer the oath and then you can take the witness

16 stand.

17 THE CLERK:  Please raise your right hand.

18 JACOB DENT, PLAINTIFFS' WITNESS, SWORN 

19 DIRECT EXAMINATION 

20 BY MR. JAVINS: 

21 Q. Officer Dent, good afternoon.

22 A. Good afternoon, sir.

23 Q. Please state your name.

24 A. Jacob Dent.

25 THE COURT:  Can you scoot just a little bit closer
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 1 to the microphone?

 2 THE WITNESS:  Yes, sir.

 3 THE COURT:  You might need to pull it down a few

 4 inches.

 5 THE WITNESS:  Thank you, sir.

 6 BY MR. JAVINS: 

 7 Q. Where do you live, sir?

 8 A. At St. Albans.

 9 Q. And how long have you lived there?

10 A. All my life, sir.

11 Q. Are you employed?

12 A. Yes, sir.

13 Q. Who are you employed by?

14 A. St. Albans Police Department.

15 Q. And what's your job title there?

16 A. I'm a detective currently for the Metro Drug Unit.

17 Q. How long have you worked for the St. Albans Police

18 Department?

19 A. In April, it will be five years.

20 Q. Okay.  Did you have occasion to meet Mr. Nease?

21 A. Yes, sir.

22 Q. And what were the circumstances of meeting Mr. Nease?

23 A. A vehicle crash.

24 Q. Okay.  And how is it that you came to meet Mr. Nease

25 during a vehicle crash?
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 1 A. I marked up on a Metro dispatch call for a single-

 2 vehicle auto accident, and I marked up on the call, and I

 3 arrived at the call.

 4 Q. What does it mean to mark up on a call?

 5 A. I'm sorry.  Metro Communications dispatches the call to

 6 you over the radio.  Like when somebody dials 911, they'll

 7 dispatch it to us, and then I'll give my unit number, tell

 8 Metro Communications that I'm going to show up to that call.

 9 Q. Okay.  So you've been with the St. Albans Police

10 Department for five years?

11 A. Going on five years.

12 Q. Now, did you have any training to become a police

13 officer?

14 A. Yes, sir, I did.

15 Q. And where did you take your training?

16 A. The West Virginia State Police Academy.

17 Q. Did you graduate from there?

18 A. Yes, sir.

19 Q. Okay.  Did they -- what were some of the things you were

20 taught in?

21 A. A number of different things.

22 Q. How about traffic crash investigations?

23 A. Just your basic crash investigation is just a basic

24 course.

25 Q. And you took that course?
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 1 A. Yes, sir, I did.

 2 Q. Did you take any other courses about crash investigation?

 3 A. No, sir.

 4 Q. Okay.  So are you the individual who did the crash

 5 investigation of Mr. Nease's accident?

 6 A. Yes, sir, I did.

 7 MR. JAVINS:  Do you mind if I approach, Your Honor?

 8 THE COURT:  You may.

 9 THE WITNESS:  Thank you.

10 BY MR. JAVINS: 

11 Q. I've handed you Exhibits 22 and 86.

12 A. Yes, sir.

13 Q. 22, what is that?

14 A. This is our Traffic Crash Report.

15 Q. Okay.  Is that a document format that you recognize?

16 A. Yes, sir.

17 Q. Okay.  And is this a form that's used by the St. Albans

18 Police Department?

19 A. Yes, sir.

20 Q. Is it a document that's kept in the police department's

21 regular course of business?

22 A. Yes, sir.

23 Q. Okay.  And it's one that you've had occasion to fill out?

24 A. Yes, sir.

25 Q. And did, in fact, you fill out this particular exhibit?
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 1 A. Yes, sir.

 2 Q. Okay.  Do you recall filling this document out?

 3 A. Yes, sir.

 4 Q. And did you do that -- did you fill out that document in

 5 accordance with your duties as a police officer with the 

 6 St. Albans Police Department?

 7 A. Yes, sir, I did.

 8 Q. Okay.  So tell me about arriving on the scene.  How did

 9 that happen?

10 A. I marked up on the call.  I arrived on the scene, and I

11 observed a vehicle, a red Ford Ranger, pinned -- it hit the

12 wall right there at -- I always call it the March of Dimes

13 building.  It's like a multi-office building, and -- right

14 beside the car wash, and there were a couple of people kind of

15 standing around.

16 Q. Okay.  What did you do next?

17 A. I immediately went up and I observed Mr. Nease standing

18 outside the vehicle, and I checked to see if he was okay.

19 Q. Okay.  And how was -- how did he respond to you?

20 A. I believe he advised that his stomach was hurting, and he

21 had blood on his nose and blood on one of his hands.

22 Q. How about -- how about his responsiveness?  Was Mr. Nease

23 responsive to you?

24 A. Yes, sir.

25 Q. Did you ask him questions?
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 1 A. Yes, sir.

 2 Q. Did he respond appropriately?

 3 A. Yes, sir.

 4 Q. Okay.  Did he seem confused?

 5 A. No, sir.

 6 Q. Okay.  And so did -- did you ask Mr. Nease any questions

 7 as to what happened?

 8 A. Yes, sir.  I think he told me that his stomach was

 9 hurting because it hit the steering wheel or something.  He

10 just -- he stated that he couldn't control the vehicle and he

11 believed the accelerator got stuck.

12 Q. Okay.  So did you conduct any scene analysis?  Did you

13 investigate the scene?

14 A. Yes, sir.

15 Q. Okay.  And so did you take into consideration that he had

16 told you he believed the accelerator had gotten stuck?

17 A. Yes, sir, I did.

18 Q. Okay.  Now, you filled out your report, correct?

19 A. Yes, sir.

20 Q. All right.  Can I direct your attention to page 4 of 8.

21 Specifically, I want to direct your attention to -- I'm at

22 deposition -- I'm sorry -- Exhibit 22, page 4 of 8,

23 Powertrain -- I mean, Contributing Circumstances.

24 MR. COOKE:  Your Honor, we need to approach.

25 THE COURT:  You may.
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 1 (Bench conference on the record with counsel) 

 2 MR. COOKE:  I can voir dire the witness, but counsel

 3 is trying to elicit an opinion from this report that the

 4 powertrain -- that there was something wrong with the

 5 powertrain.

 6 I don't think he did any investigation.  If I voir dire 

 7 the witness, he did no investigation to determine anything 

 8 about the powertrain. 

 9 THE COURT:  Where are you headed with this?

10 MR. JAVINS:  I just want to know what he checked off

11 as contributing circumstances, versus wheels, tires --

12 THE COURT:  Well, I'll let him ask him that and you

13 can cross-examine him about it.

14 MR. COOKE:  Can I voir dire him first?

15 THE COURT:  No.  I'm going to let him answer this

16 question.

17 (End of bench conference) 

18 BY MR. JAVINS: 

19 Q. Actually, that's a good point.  I'm going to back off a

20 second.

21 So you talked to Mr. Nease.  How long did you talk to 

22 him? 

23 A. It was just a brief period of time.  I wanted to check to

24 see if he was okay.  And when he advised his stomach was

25 hurting, I advised him not to move around a lot and that he --
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 1 Q. Okay.  I've also handed you Exhibit 86.  It's a series of

 2 photographs.

 3 A. Yes, sir.

 4 Q. Take a moment to look at those.  

 5 Have you had a chance to see those photographs? 

 6 A. Yes, sir.

 7 Q. Do you recognize them?

 8 A. Yes, sir.

 9 Q. Who were they taken by?

10 A. I believe Patrolman Perry.

11 Q. At whose direction were they taken?

12 A. Mine.

13 Q. So you ordered those photographs to be taken?

14 A. Yes, sir.

15 Q. Okay.  And for what reason were those photographs taken?

16 A. Just I advised him to take a bunch of photographs of the

17 scene just for -- to document the crash.

18 Q. Okay.  And so you talked to Mr. Nease.  You took

19 photographs.  What else did you do?

20 A. I believe Patrolman Martin talked to witnesses.  I asked

21 him to get statements from witnesses, talk to them, see what

22 happened or what they observed happened.

23 Q. Okay.

24 A. We checked on the structure of the building that he hit

25 and just contacted the appropriate people, tow truck driver to
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 1 get it towed out of there, the building owner of the building

 2 that he hit.  And the car wash that the vehicle hit, the owner

 3 was already at the scene.

 4 Q. Okay.

 5 A. So I didn't have to contact him.

 6 Q. Okay.  So you took a series of photo -- one of your

 7 officers at your direction took a series of photographs,

 8 correct?

 9 A. Yes, sir.

10 Q. Can I direct your attention to 86-007?  Do you see that?

11 A. Yes, sir.

12 Q. Okay.  What were you trying to capture?  What was your

13 team trying to capture in that photograph?

14 A. Where Mr. Nease advised that he believed the accelerator

15 got stuck, it just -- the pedal appeared to not -- when you

16 hit the pedal and it would bounce back to you, it appeared to

17 not have that.  It just seemed like it was -- that maybe it

18 was mashed or something like that.  You know what I mean?

19 Q. Okay.  Was the pedal in that photograph, Exhibit Number

20 7, 86-7, is it taken to depict that the pedal was in the

21 raised position or in the down position?

22 A. In the down position.

23 Q. Did you observe the pedal in the down position?

24 A. Yes, sir.

25 Q. Was that consistent with Mr. Nease's statement to you?
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 1 A. Yes, sir.

 2 Q. Okay.  Did you determine if -- within the -- within the

 3 confines of the floorboard if there was anything holding that

 4 pedal down?

 5 A. No, sir.

 6 Q. Okay.  Did that strike you as the incorrect position for

 7 the gas pedal --

 8 MR. COOKE:  Objection.  Foundation.

 9 THE COURT:  Overruled.

10 BY MR. JAVINS: 

11 Q. Is that where you would expect to find the pedal?

12 A. Just a normal operating vehicle?  No.

13 Q. Where would you expect the pedal to be?

14 A. Raised up further than that.

15 Q. Okay.  And so is that the reason this photograph was

16 taken, to capture that?

17 A. Yes, sir.

18 Q. Thank you.

19 I next want to direct your attention to 86-11.  Any 

20 particular reason that this image was captured? 

21 A. Just to document the crash.  It kind of gave a wide view

22 of it.

23 Q. Okay.  Did you look for any tire marks?

24 A. Yes, sir.

25 Q. And what did you find?
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 1 A. Leading up to the crash or at -- right there in this

 2 view?

 3 Q. No, all the above, the entire investigation.

 4 A. It appeared as though the vehicle left the roadway,

 5 veered through the Domino's parking lot and I think hit maybe

 6 a flowerbed right there in the parking lot, jumped the curb to

 7 the car wash, went through the stall of the car wash just in

 8 the direction of the tire marks and stopped right here.

 9 (Indicating)  

10 But in behind one of the tires, there was, like, rubber 

11 from the tire, like the tire was still moving when it was 

12 stopped, like in this picture here. 

13 Q. Did Mr. Nease have any explanation as to whether the

14 tire -- whether the tires continued to spin after he hit the

15 wall?

16 A. I talked to Mr. Kemplin, I believe, and he advised that

17 it was still spinning and that all -- the motor was revved up

18 and things like that.

19 Q. And that was part of your investigation?

20 A. Yes, sir.

21 Q. Did Mr. Kemplin offer you any indication as to whether he

22 thought the throttle was stuck or not?

23 A. He believed that --

24 MR. COOKE:  Objection, Your Honor.  Mr. Kemplin has

25 already testified here, and he certainly didn't say that.
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 1 THE COURT:  Sustained.

 2 MR. JAVINS:  I'm asking the officer about his

 3 investigation.

 4 THE COURT:  Well, you're asking for a hearsay

 5 statement.

 6 MR. JAVINS:  A present sense impression, Your Honor,

 7 and part of his investigation.

 8 THE COURT:  Well, the way you're phrasing it is

 9 you're asking him Mr. Kemplin's present sense impression.  But

10 this is after the fact.

11 MR. JAVINS:  I'm asking the officer if he took a

12 statement from Mr. Kemplin as part of his accident

13 investigation to fill out this business document.

14 MR. COOKE:  Well, I think Mr. Kemplin has already

15 testified.  I don't understand how we can ask questions about

16 Mr. -- what Mr. Kemplin told the police officer when we didn't

17 ask -- when Mr. Kemplin has already testified.

18 THE COURT:  I agree.  Sustained.

19 BY MR. JAVINS: 

20 Q. Did you base your report upon any statements that you

21 took from Mr. Kemplin?

22 A. Yes, sir.

23 Q. Okay.  Do you mind going to the narrative of your report

24 on page 2?

25 A. Yes, sir.
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 1 Q. Take a moment to look at that.

 2 A. Yes, sir.

 3 Q. In addition to Mr. Nease's statement to you that the gas

 4 pedal was stuck, did you have any other reasons to -- and in

 5 addition to the photographs that you took, did you have any

 6 other reason to believe that the gas pedal was stuck when you

 7 did your investigation?

 8 A. Yes, sir.

 9 Q. And what was that based upon?

10 A. Mr. Kemplin's statement.

11 Q. Okay.  Thank you.

12 Now, I want to go through your report with you if you 

13 don't mind. 

14 A. Yes, sir.

15 Q. And by the way, did you have any understanding as to

16 whether Mr. Nease, while he was off the roadway, why did he

17 exit the road?

18 A. No, sir.  He just advised that he couldn't control the

19 vehicle, the vehicle was not controllable.

20 Q. Okay.  Now, did Mr. Nease report to you that he hit any

21 curbs?

22 A. I observed tire marks on several curbs.

23 Q. Did you make that notation on the first page of your

24 report?

25 A. Yes, sir, I believe so.

Case 3:13-cv-29840   Document 249   Filed 05/26/15   Page 69 of 199 PageID #: 7242

JA2793

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 466 of 602



Dent - Direct

70

 1 Q. Okay.

 2 A. Yes, sir.

 3 Q. Okay.  And so in terms of road-contributing

 4 circumstances, were there any contributing -- on page 2 --

 5 were there any contributing circumstances?

 6 A. No, sir, not as far as the roadway.

 7 Q. Okay.  How about on page 4 of 8?

 8 MR. COOKE:  Your Honor, we keep throwing this up

 9 here.  I think we can ask the witness about it, but the

10 exhibit is not admitted.

11 MR. JAVINS:  I think it's helpful to the trier of

12 fact.  That's all, Your Honor.

13 THE COURT:  Well, I mean, if you're going to use it

14 as an exhibit, then you may display it.  If you're not going

15 to use it as an exhibit or seek its introduction as an

16 exhibit, then you shouldn't display it.

17 MR. JAVINS:  I intend to seek its introduction.

18 It's a business record taken by this --

19 THE COURT:  All right.  Well, lay the foundation for

20 it and then -- 

21 MR. JAVINS:  Okay.

22 THE COURT:  -- seek its introduction and then you

23 can display it to the jury.

24 BY MR. JAVINS: 

25 Q. This is a business record and part of your investigation.
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 1 Is that accurate?

 2 A. What's that, sir?

 3 Q. Is this a document you normally take in your work as a

 4 police officer?

 5 A. Yes, sir.

 6 Q. Okay.  And was this document filled out pursuant to your

 7 duties as a St. Albans police officer?

 8 A. Yes, sir.

 9 Q. Conducted in the normal course of your business?

10 A. Yes, sir.

11 Q. Okay.  And conducted in accordance with your

12 investigation of this accident?

13 A. Yes, sir.

14 MR. JAVINS:  Okay.  I want to move for the admission

15 of this exhibit.

16 THE COURT:  Any objection?

17 MR. COOKE:  Your Honor, we object for lack of

18 foundation for what Mr. Javins is intending to offer it.  He's

19 trying to get an expert opinion in through this.

20 THE COURT:  Well, overruled.  You can cross-examine

21 the witness if he offers opinions.

22 Mark this or -- 

23 MR. JAVINS:  Thank you.

24 BY MR. JAVINS: 

25 Q. I simply want to ask you just --
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 1 THE COURT:  Is it marked?

 2 MR. JAVINS:  I'm sorry.  It's marked as Exhibit 22.

 3 THE COURT:  All right.  22 is admitted.

 4 BY MR. JAVINS: 

 5 Q. The photographs, by the way, do those accurately depict

 6 the scene?

 7 A. Yes, sir.

 8 Q. And were those taken in accordance with your police

 9 investigation?

10 A. Yes, sir.

11 MR. JAVINS:  I would ask that the photographs,

12 Exhibits 86 and all of its subparts, also be admitted.

13 THE COURT:  Are all these bound together as a

14 single --

15 MR. JAVINS:  Yes.

16 THE COURT:  -- Number 86?  How many are there?

17 MR. COOKE:  Should be 35.

18 MR. JAVINS:  35.

19 THE COURT:  35 of them?  And then are they marked

20 as -- 

21 MR. JAVINS:  1 through 35.

22 THE COURT:  Any objection?

23 MR. COOKE:  No objection, Your Honor.

24 THE COURT:  They're admitted.

25 MR. JAVINS:  Thank you.
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 1 BY MR. JAVINS: 

 2 Q. And so if you don't mind, tell the jury -- walk the jury

 3 through the process.  What are we doing here when we fill out

 4 this police report or this West Virginia Uniform Traffic Crash

 5 Report?

 6 A. Page 4, the one that's displayed in front of you, it --

 7 at the beginning it has the vehicle, like the owner's name,

 8 who the vehicle is registered to.  When we arrive on the

 9 scene, we usually get the registration and their license and

10 things.  And it has the vehicle information at the top of it,

11 if it's properly registered, like if that tag, the

12 registration plate goes to that vehicle.

13 It lists the direction of travel before the crash, what 

14 the roadway looks like as far as like is it -- 

15 THE COURT:  Can you lean back up towards the

16 microphone?

17 THE WITNESS:  Yes, sir.  A two-way road or how many

18 lanes are in it, if the road is level or if it's uphill or

19 downhill; at the impact, did it look like the -- like the

20 damage of it was the damage -- like could they drive it off

21 from the scene; what I observed as far as, like, a vehicle

22 maneuver, like where they were -- where it looked like where

23 they were going, whether they used the brakes or anything like

24 that, swerved to miss something, contributing circumstances.

25 BY MR. JAVINS: 
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 1 Q. Let me ask you about that.  On the Contributing

 2 Circumstances, what did you note there?

 3 A. Powertrain.

 4 Q. Okay.  And what was that based upon?

 5 A. The eyewitness account of what they observed as far as

 6 the motor revving up and stuff like that and the statement by

 7 Mr. Nease as far as his accelerator being stuck.

 8 Q. How about your own observations of the accelerator?  Was

 9 that taken into account?

10 A. Yes, sir.

11 Q. Okay.  Is that how you arrived at the powertrain as a

12 contributing circumstance?

13 A. Yes, sir.

14 Q. Okay.  How about the next page?  What's the purpose of

15 that part of the report?

16 A. This lists, like, a number of different events that could

17 happen in a crash; like if there was a fire or something; you

18 hit, like, a falling object, or there was a collision with a

19 pedestrian or something like that.  And you list the events in

20 which that stuff occurred, not that those things occurred,

21 but -- and then it details, like, the extent as far as the --

22 it has a diagram, the damage to the vehicle, and then property

23 damage other than the vehicle.

24 Q. So is this to document the damage to the car?

25 A. Yes, sir.
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 1 Q. Okay.  How about the next page?

 2 A. Is that page 6, sir?

 3 Q. I believe so.

 4 A. Do you just want me to go --

 5 Q. Well, what are we capturing here?

 6 A. This just lists the driver info, what kind of license

 7 they have, the restrictions on their license, like corrective

 8 lenses, or whether they have, like, a -- their endorsements,

 9 like a CDL or something like that, if they were valid; the

10 condition of the driver at the crash; and the actions of the

11 driver that I believe would contribute to the crash.

12 Q. So this is based upon your observations.

13 A. Yes, sir.

14 Q. Okay.  So I want to direct your attention to halfway

15 down, Driver Condition at Time of Crash.

16 A. Yes, sir.

17 Q. All right.  You had had an opportunity to talk to Mr.

18 Nease?

19 A. Yes, sir.

20 Q. Did he seem responsive?

21 A. Yes, sir.

22 Q. Okay.  And so your notation here is what?

23 A. Apparently Normal.

24 Q. So you were able to rule out that he was ill.

25 A. Yes, sir.  I -- yes, sir.  I can't say that for
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 1 certainty, but I -- yes, sir.

 2 Q. But that's what you observed.

 3 A. He appeared normal to me, sir.

 4 Q. He did not appear to be ill or intoxicated.

 5 A. No, sir.

 6 Q. Okay.  And then to the right of that, additional --

 7 Action(s) of Driver that Contributed to the Crash.

 8 Do you see that? 

 9 A. Yes, sir.

10 Q. What did you note?

11 A. None.

12 Q. Okay.  How about you had an opportunity to write

13 "improper braking," correct?

14 A. Yes, sir.

15 Q. You could have if you felt that was the right answer,

16 correct?

17 A. If I believed so, but I'm not an accident reconstruc-

18 tionist.

19 Q. But you didn't mark that here; is that accurate?

20 A. Yes, sir.

21 Q. In the part down below, Ran Off Road, was it your

22 understanding that he took it off the road as an evasive

23 maneuver?

24 MR. COOKE:  Your Honor, I've let counsel go on

25 leading a little bit.  I think I've got to object.
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 1 THE COURT:  Sustained.  Don't lead the witness.

 2 MR. JAVINS:  Okay.

 3 BY MR. JAVINS: 

 4 Q. What was your conclusion in terms of suspected alcohol

 5 use?

 6 A. I didn't -- I couldn't smell anything.  He didn't appear

 7 to be drinking.

 8 Q. Okay.  How about suspected drug use?  Did you form any

 9 conclusions indicated here?

10 A. No, sir.

11 Q. No, sir, you didn't form any conclusions, or no --

12 A. I didn't believe he was under the influence of any

13 narcotics or anything.

14 Q. Okay.  How about Distraction at the bottom?  Did you form

15 any conclusions about distractions?

16 A. No, sir.  Yes, sir.  I didn't believe he was distracted

17 by anything.

18 Q. Okay.  Let's go to page 7 of 8.

19 Did you -- what is this?  What does this show us? 

20 A. This just lists a bunch of violations and impairment,

21 things that can contribute to the crash.

22 Q. And what was your conclusion in that regard?

23 A. There were no violations.

24 Q. No violations by who?

25 A. Mr. Nease.

Case 3:13-cv-29840   Document 249   Filed 05/26/15   Page 77 of 199 PageID #: 7250

JA2801

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 474 of 602



Dent - Direct

78

 1 Q. Okay.  How about speed-related offenses?  Did you look

 2 into speed-related offenses?

 3 A. Yes, sir.

 4 Q. And what was your conclusion?

 5 A. I didn't believe there were any violations.

 6 Q. Okay.  I want to go back now to Exhibit 86-07, the

 7 photograph.

 8 Did you notice any damage to the floor pan of Mr. Nease's 

 9 truck? 

10 A. No, sir.

11 Q. Okay.  Your observations -- if I told you the floor pan

12 was raised, would that have any effect on your observations

13 about the accelerator pedal?

14 A. No, sir.

15 MR. JAVINS:  Okay.  Just a moment.

16 (Mr. Javins and Mr. O'Dell conferred privately off the 

17 record) 

18 BY MR. O'DELL: 

19 Q. Getting back to the police report -- and I'll wrap you up

20 in just a moment, okay?

21 A. Yes, sir.

22 Q. Did you interview a William Daily?

23 A. I did not; however, I believe Patrolman Martin did.

24 Q. Do you recall the content of Mr. Daily's statement to

25 Mr. --
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 1 A. I believe -- I believe that they're in my narrative.

 2 Q. If you don't mind, take a look at that --

 3 A. Yes, sir.

 4 Q. -- real quick because I want to ask you about Mr. Daily.

 5 A. Yes, sir.  Yes, sir.

 6 Q. What do you glean from looking at Mr. Daily's statement

 7 to the St. Albans police about this event?

 8 A. He advised that he observed the vehicle traveling

 9 eastbound in the inside lane approximately 50 miles per hour

10 in the 2300 block of MacCorkle Avenue.  Or he was driving.  He

11 was traveling there.

12 He observed the Ford Ranger driving slowly and operating 

13 inconsistently as if it was not driving right or if the driver 

14 was occupied or impaired.  And he advised that the vehicle 

15 drove past him at a high rate of speed and ran off the road 

16 and through the Domino's parking lot and into the Mousie's Car 

17 Wash lot, and he turned around and observed the vehicle wreck 

18 into the building. 

19 Q. So did you take into consideration Mr. Daily's statement

20 or observation that he felt the driver may be impaired?

21 A. Yes, sir.

22 Q. Did you take that into consideration when you filled this

23 out?

24 A. Yes, sir.

25 Q. Did you form any conclusions as to whether you believe
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 1 Mr. Nease was impaired at the time of his collision?

 2 A. Yes, sir.  I didn't believe he was impaired.

 3 MR. JAVINS:  Okay.  That's all the questions I have.

 4 THE COURT:  All right.  Cross-examination?

 5 MR. COOKE:  Thank you, Your Honor.

 6 CROSS EXAMINATION 

 7 BY MR. COOKE: 

 8 Q. Officer Dent, how are you?

 9 A. Good.  How are you, sir?

10 Q. It's Detective now, isn't it?

11 A. Yes, sir.

12 Q. How long were you a patrolman when you were out on the

13 road investigating accidents?  

14 A. At the time of this accident?

15 Q. Yeah.

16 A. This was in 2012.  I started in 2010.  So approximately

17 two years.

18 Q. Okay.  Then you haven't been -- you became a detective

19 recently, so you haven't been investigating accidents recently

20 either.

21 A. No, sir.

22 Q. Okay.  Okay.  You and I have met before?

23 A. Yes, sir.

24 Q. You've been very kind to sit down with me and Mr. Javins

25 and give us testimony.  Have you been at a deposition?
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 1 A. Yes, sir.

 2 Q. Okay.  I want to ask some questions about what your role

 3 was in investigating this accident, okay?

 4 A. Yes, sir.

 5 Q. All right.  You're not an accident reconstructionist.

 6 A. No, sir.

 7 Q. All right.  You didn't make any effort to reconstruct

 8 what happened in this accident.

 9 A. No, sir.  I can't.

10 Q. Okay.  You're not qualified to do so.

11 A. Yes, sir.  No, I'm not qualified.

12 Q. And then you also didn't do any sort of mechanical

13 evaluation of the Ford Ranger in this case.

14 A. No, sir, I did not.

15 Q. That just wasn't your role.

16 A. No, sir.

17 Q. Okay.  So you didn't look at the accelerator pedal, for

18 example, in terms of to see how much space was underneath it.

19 A. No, sir.  I didn't touch it.

20 Q. Did you try to move it?

21 A. No, sir.

22 Q. Okay.  And you're not an expert in how brake pedals and

23 accelerator pedals are configured in automobiles.

24 A. No, sir.

25 Q. Okay.  So if an expert came into this courtroom and said
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 1 that they're not actually at the same level by design so that

 2 you can feel --

 3 A. Yes, sir.

 4 Q. -- and know which one is which, you wouldn't have any

 5 grounds to disagree with that.

 6 A. No, sir.

 7 Q. Okay.  You didn't take any measurements of the floor pan

 8 area in the Ford Ranger, correct?

 9 A. No, sir, I did not.

10 Q. And you know that the path of the vehicle was over -- was

11 through some grass, over some curbs, through some mulch, more

12 curbs, grass, and then through the car wash, right?

13 A. Yes, sir.

14 Q. Okay.  You know that it's certainly possible that there

15 was deformation to the floor pan from perhaps the curbs that

16 it hit --

17 A. Right.

18 Q. -- correct?  And then the vehicle then smashed into a

19 brick wall pretty darn hard.

20 A. Yes, sir.

21 Q. And the engine was moved back toward the driver's

22 compartment, correct?

23 A. Yes, sir.  It hit pretty hard.

24 Q. Okay.  So you didn't do any analysis of the floor pan and

25 whether there was, in fact, damage to the floor pan where the
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 1 accelerator pedal is now.

 2 A. No, sir.

 3 Q. Okay.  So you did not endeavor to compare an undamaged

 4 Ford Ranger with Mr. Nease's damaged Ranger.

 5 A. Right.

 6 Q. Is that correct?

 7 A. Yes, sir.

 8 Q. Okay.  Did you look at the -- well, did you look at --

 9 when you say "powertrain," what does that mean when you're

10 talking about the powertrain?  Is that the engine?

11 A. That was the only thing in the crash report related to

12 the motor or the mechanics of the vehicle.

13 Q. You didn't really look at any of the -- at the motor in

14 the vehicle, did you?

15 A. No, sir.

16 Q. You didn't look at the throttle control system.

17 A. No, sir.

18 Q. You didn't look at the speed control cable, did you?

19 A. No, sir.

20 Q. Okay.  So you didn't make any evaluation of the

21 components in the engine compartment, the throttle control

22 system, anything that actually makes the vehicle go.

23 A. No, sir.

24 Q. Okay.

25 A. It was just the totality of my observations and witness
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 1 statements.

 2 Q. Okay.  That's a good point.  If Mr. Kemplin -- part of

 3 who you relied upon when you did your narrative was

 4 Mr. Kemplin, right?

 5 A. Yes, sir.

 6 Q. And you did this -- I think the report was done about a

 7 week after the accident?

 8 A. Yes, sir, that was the date on it.  I think it was the

 9 27th.  And the date of the crash I think was maybe the 20th.

10 Q. Okay.  You're usually supposed to do these reports the

11 day of or the day after, right?

12 A. Right.

13 Q. How come this one didn't get done for a week?

14 A. I'm not sure if it was -- if I was waiting on information

15 or if that was the approval date, because our accident -- we

16 have an accident reconstructionist in our office; and if he's

17 not there, he won't approve our reports.  All of our reports

18 have to be submitted to him for approval.

19 Q. And that -- but he didn't do a reconstruction either.

20 A. No, sir.  I don't believe he was working at the time.

21 Q. Okay.  You told Mr. Javins about the -- you relied on

22 Mr. Kemplin, right?

23 A. Yes, sir.

24 Q. Okay.  And if Mr. Kemplin told the jury just a half an

25 hour ago or so that the tires were spinning as if Mr. Nease
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 1 had his foot on the accelerator pedal, you don't have any

 2 basis to disagree with him, do you?

 3 A. No, sir.

 4 Q. Did you see -- well, the report doesn't mark any evidence

 5 of braking; is that correct?

 6 A. Yes.

 7 Q. If we could call up, Mr. Doyle, Exhibit 1 and go to page

 8 4 of 8.  

 9 This is the same exhibit I think that Mr. Javins marked 

10 as Plaintiffs' 22. 

11 A. Page 4?

12 Q. Yeah, 4 of 8.  You can look at that copy there if you'd

13 like or you can look on the screen.

14 Do you see where it says Crash Avoidance Maneuver? 

15 A. Yes, sir.

16 Q. If you saw braking in an accident, that's where you would

17 fill that out, right?

18 A. Yes, sir.

19 Q. And your observation was that Mr. Nease didn't make any

20 crash avoidance maneuver; is that correct?

21 A. No, sir.

22 Q. He did not?

23 A. He did not.

24 Q. And so, in addition, if we look at the Crash Avoidance

25 Maneuver section, you can check Braking because there were
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 1 skid marks evidence -- evident, correct?  You left that blank

 2 on this report, correct?

 3 A. What was the question again?

 4 Q. It wasn't a very good one.

 5 There's a place where if you thought there was braking --  

 6 A. Right.

 7 Q. -- you could mark that, correct?

 8 A. Correct.

 9 Q. And then to the side of it, it says Braking - Skidmarks

10 Evident.  Do you see that, right below where it says None?

11 A. Yes.  Yes.

12 Q. Okay.  And you didn't check that because there were no

13 skid marks evident.

14 A. I didn't check it.  I observed tire marks and stuff, but

15 I'm not an accident reconstructionist.

16 Q. Okay.  And then it says -- below that it says Braking -

17 Driver Stated.

18 That would be a situation where the driver told you he 

19 was applying the brakes, right? 

20 A. Yes, sir.

21 Q. So Mr. Nease didn't tell you he was applying the brakes.

22 A. No, sir.

23 Q. Okay.  Or else you would've checked that.

24 A. Right.

25 Q. And you talked to him, right, about what happened in the
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 1 accident?

 2 A. Yes, sir.

 3 Q. Then it says Braking - Other Evidence.

 4 What would that be? 

 5 A. I'm not sure, honestly.

 6 Q. Okay.  Okay.  That's fine.

 7 You can take that down. 

 8 A. I apologize.

 9 Q. That's okay.  

10 I think the jury has seen this, but I just want to give 

11 them -- since it's our first day, I just want to give them a 

12 good overview of what's going on.   

13 Could we pull up Exhibit 52, please?   

14 Officer Dent, do you recognize that aerial image? 

15 A. Yes, sir.

16 Q. Okay.  Does that appear to be an image, a satellite image

17 of the scene of the accident?

18 A. Yes, sir.

19 Q. Can you help me and help the jury understand the

20 landmarks and the accident here?  So we'll just start in the

21 left hand of Exhibit 52.  That's a used car dealership,

22 correct?

23 A. Yes, sir.

24 Q. All right.  And so that would be the west end of

25 MacCorkle Avenue or Route 60 in the vicinity of the scene.
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 1 A. Yes, sir.

 2 Q. And so somewhere after that, Mr. Nease runs off the road

 3 where you're not exactly sure where.

 4 A. Yes, sir.

 5 Q. Is that correct?

 6 A. Yes, sir.

 7 Q. Okay.  And so if -- can you pull up the Domino's for me,

 8 Jim?  Put a circle around it.  Just put a circle around it or

 9 a square.

10 Do you recognize that as the Domino's and the Domino's 

11 parking lot? 

12 A. Yes, sir.

13 Q. Okay.  And so on the left-hand side of the parking lot

14 would be a curb, correct?

15 A. Yes, sir.

16 Q. And that's probably one of the highest curbs.

17 A. Yes, sir.

18 Q. And then in sort of the top of that circle there is the

19 landscaping area.

20 A. Yes, sir.

21 Q. And there's curbs all around it.

22 A. Yes, sir.

23 Q. And then as you leave the landscaping area and go toward

24 the blue roof, there's some grass and a curb right before the

25 grass, correct?
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 1 A. Yes, sir.

 2 Q. And then you can actually see -- is the blue roof, is

 3 that Mousie's Car Wash?

 4 A. Yes, sir, it is.

 5 Q. Okay.  And there's two vacuuming islands there?

 6 A. Yes, sir.

 7 Q. Do you remember where Mr. Kemplin was standing?

 8 A. I can't recall.  He wasn't -- he stated that he was

 9 standing around I think one of the vacuum things.

10 Q. Okay.  Okay.  That's fine.  He obviously wasn't there

11 when you got there.

12 A. Sir?

13 Q. He wasn't at the vacuum island when you got there.

14 A. No, sir.

15 Q. Okay.  All right.  And so then if you go under that blue

16 roof and there's a building there, that's the building that

17 Mr. Nease crashed into.

18 A. Yes, sir.

19 Q. Okay.  All right.  Now, Officer, I think you did observe

20 some scuff marks from tires hitting some of the curbs?

21 A. Yes, sir.

22 Q. Okay.  Let's look at Exhibit 12.1.

23 Do you recognize that area, Officer Dent? 

24 A. Yes, sir.  That's right near the -- kind of in front of

25 the used car place.
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 1 Q. Okay.  That's that grass.  So that's actually -- if you

 2 look back, there's headlights in the -- on the road there.

 3 That's the direction from whence Mr. Nease was traveling.

 4 A. Yes, sir.

 5 Q. Okay.  And that's the grassy area where he drove through.

 6 A. Yes, sir.

 7 Q. Okay.  And so let's go to 12.3.

 8 All right.  So do you recognize that curb, Officer Dent? 

 9 A. Yes, sir.

10 Q. All right.  And can you see some tire marks on the curb?

11 A. Yes, sir.

12 Q. Okay.  And you attributed those tire marks to come from

13 Mr. Nease's vehicle, correct?

14 A. Yes, sir.

15 Q. Okay.  And there's no evidence that those are braking

16 tire marks, is there?

17 A. No, sir.  I don't know how to make that determination.

18 Q. Okay.  You don't -- it's not a determination that you

19 made.

20 A. No, sir.

21 Q. Okay.  All right.  Let's go to 12.4, please.

22 A. I apologize.  I'm trying to look.

23 Q. It's okay.  You know, take your time.  You don't have to

24 look at me.

25 If you -- do you recognize Exhibit 12.4, Officer Dent? 
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 1 A. Yes, sir.  Yes, sir, I do.

 2 Q. Okay.  And that is the island in the Domino's parking

 3 lot?

 4 A. Yes, sir.

 5 Q. And down there on the right-hand side of that photograph,

 6 there's another tire mark.  Do you see that?

 7 A. Yes, sir.

 8 Q. Do you remember seeing that tire mark when you did your

 9 investigation?

10 A. I believe so.

11 Q. Okay.  You also attributed that to Mr. Nease's vehicle.

12 A. Yes, sir.

13 Q. Okay.  Let's go to 12.6.

14 Can you see that, Officer Dent? 

15 A. Yes, sir.

16 Q. All right.  Do you recognize that curb?

17 A. Yes, sir.

18 Q. Okay.  And that's the last curb before you get to

19 Mousie's Car Wash.

20 A. Yes, sir.

21 Q. And you can even see the vacuuming station there

22 before -- in between that first and second bay.

23 A. Yes, sir.

24 Q. Okay.  And so Mr. Nease drove toward that vacuum station

25 and then through the first bay; is that correct?
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 1 A. Yes, sir.

 2 Q. And there are tire marks, pretty good ones, right there

 3 on the curb.

 4 A. Yes, sir.

 5 Q. You attributed those to Mr. Nease's vehicle, correct?

 6 A. Yes, sir.

 7 Q. Okay.  And that's how we figured out, without doing a

 8 reconstruction, we figured out the path of the vehicle,

 9 correct?

10 A. Yes, sir.

11 MR. COOKE:  Okay.  I'd move the admission of

12 Exhibits 12.1, 12.3, 12.4, and 12.6, Your Honor.

13 THE COURT:  Any objection?

14 MR. JAVINS:  No objection.

15 THE COURT:  They're each admitted.

16 THE CLERK:  Can you repeat the numbers, please?

17 MR. COOKE:  12.1, 12.3, 12.4, and 12.6.  They're all

18 defendant's exhibits.

19 THE COURT:  Are there more photographs within

20 Exhibit 12?

21 MR. COOKE:  There are, and I'm happy to move them to

22 have a complete record if there's no objection.

23 MR. JAVINS:  No objection to moving all of them or

24 just these?

25 THE COURT:  Well --
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 1 MR. COOKE:  It's 12.1, 2 --

 2 THE COURT:  You've -- I'm sorry.  You've identified

 3 as Exhibit 12 a series of photographs that each have a

 4 different additional number.  I just want to make sure we get

 5 a clear record and we don't end up with an exhibit that has

 6 photographs in it that weren't admitted or even perhaps

 7 discussed.

 8 MR. COOKE:  We'll just stick with what I've moved

 9 and read into the record, Your Honor.

10 THE COURT:  All right.  Are you going to remove the

11 others, or do you expect to get to those at some other point?

12 MR. COOKE:  I do expect to get to 12.2 and 12.5 with

13 another witness.

14 THE COURT:  All right.

15 Did you get the list of the ones he has admitted? 

16 THE CLERK:  I did.

17 THE COURT:  Okay.

18 BY MR. COOKE: 

19 Q. All right.  I promise, we're almost done.

20 A. Okay.

21 Q. I do want to look at the police photographs in a little

22 bit more detail.

23 A. Okay.

24 Q. All right.  Mr. Doyle, if you could pull up Exhibit 5,

25 Defense Exhibit 5.1.
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 1 This is an exhibit that is similar to what you and Mr. -- 

 2 it's actually identical to one of the photographs that you and 

 3 Mr. Javins talked about. 

 4 A. Yes, sir.

 5 Q. Okay.  That's -- this is accurate -- an accurate

 6 depiction of what you saw when you first came to the vehicle;

 7 is that correct?

 8 A. Yes, sir.

 9 Q. Okay.  And if you look there, there's no evidence of any

10 skid marks from the vehicle braking or skidding into the brick

11 wall there, is there?

12 A. No, sir.

13 Q. And call up Exhibit 5.5, please.

14 That just -- Mr. Nease told you that this was a new 

15 vehicle to him, correct? 

16 A. Yes, sir.

17 Q. He just bought it about ten days earlier?

18 A. Yes, sir.  I believe he said he bought it from Auto

19 Trader or something in Ohio, I believe.

20 Q. Okay.  Okay.  And so -- and you always take a picture of

21 the license plate, but in this case it was a temporary license

22 plate, correct?

23 A. Yes, sir.

24 Q. And that's actually a temp tag, I think, from Ohio, not

25 from West Virginia.
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 1 A. Yes, sir.

 2 Q. 5.4, please.

 3 Again, that's the path the vehicle traveled through the 

 4 car wash bay? 

 5 A. Yes, sir.

 6 Q. Okay.  No evidence of any braking going through there,

 7 correct?

 8 A. No, sir.

 9 Q. 5.9.  And, Officer Dent, that 5.9 shows the severe damage

10 to the front end, does it not?

11 A. Yes, sir.

12 Q. Okay.  Do you know where the throttle body is in the

13 engine compartment on this vehicle?

14 A. No.  I didn't -- I didn't look at it on this one, but

15 usually they're top center usually.

16 Q. Okay.  Okay.  Mr. Doyle, if we can look down at the --

17 let's blow up the front left tire and rim.

18 Officer Dent, do you see the dent in the wheel rim there? 

19 A. Yes, sir.  Yes, sir.

20 Q. And that's consistent with having struck the curb, is it

21 not?

22 A. I would assume.

23 Q. Okay.  And the tire also appears to be flat, doesn't it?

24 A. Yes, sir.

25 Q. Okay.  Let's look at 5.8 now, please.  After -- so you
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 1 didn't touch anything in the vehicle, correct?

 2 A. No, sir.  I can't recall, unless it was like I got maybe

 3 his registration or something out or something.

 4 Q. Okay.  But, otherwise, this is how you found the vehicle

 5 when you got there; is that correct?

 6 A. Yes, sir.

 7 Q. Okay.  All right.  Let's go to five ten, 5.10.

 8 That's another photograph that shows the damage to the 

 9 vehicle? 

10 A. Yes, sir.

11 Q. Okay.  And 5.12.

12 Again, in 5.12 there's no evidence of any skid marks or 

13 braking, is there? 

14 A. No, sir.

15 Q. 5.14.  And if we look at 5.14, we can see the front right

16 wheel, and that wheel is damaged as well, is it not?

17 A. Yes, sir.

18 Q. And the tire is flat and debeaded, isn't it?

19 A. Yes, sir.

20 Q. And let's try 5.17, please.

21 Now, that shows a little close-up of the damage under the 

22 hood, doesn't it? 

23 A. Yes, sir.

24 Q. All right.  And so you didn't make any effort to get

25 under the hood and look at anything under the hood, correct?
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 1 A. No, sir.

 2 Q. And whatever was determined or found from subsequent

 3 inspections of the vehicle, you would defer to those experts,

 4 would you not?

 5 A. Yes, sir.

 6 Q. For purposes of the record, I'm just going to show you

 7 the entire set of Exhibit 5 so we can move Exhibit 5 in.  

 8 THE COURT:  All right.

 9 MR. COOKE:  May I approach, Your Honor?

10 THE COURT:  You may.

11 BY MR. COOKE: 

12 Q. Officer Dent, this exhibit is 35 photographs, police

13 photographs.  It is the same exhibit or the same photographs

14 that you went over with -- I'll represent to you it's the same

15 photographs you went over with Mr. Javins.

16 If you'll just take a look at them and satisfy yourself 

17 that those are the police photographs from your investigation, 

18 I'll have one last follow-up question. 

19 A. Yes, sir.

20 Q. So Defendant's Exhibit 5 are copies of the 35 photographs

21 that were taken by the St. Albans Police Department in their

22 investigation of Mr. Nease's accident on November 20, 2012.

23 A. Yes, sir, I believe so.

24 MR. COOKE:  Okay.  I would move their admission,

25 Your Honor.
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 1 THE COURT:  Any objection?

 2 MR. JAVINS:  No, Your Honor.

 3 THE COURT:  All right.  Exhibit 5 -- how many

 4 photographs --

 5 MR. COOKE:  It's 35, Your Honor.  It's 5.1 through

 6 5.35.

 7 THE COURT:  They're admitted.

 8 MR. COOKE:  And, Your Honor, I also would admit

 9 Exhibit 52, which was the aerial shot of the scene, Defense

10 Exhibit 52.

11 MR. JAVINS:  No objection.

12 THE COURT:  It's admitted as well.

13 MR. COOKE:  Officer Dent, thank you very much for

14 your time and coming to court today.  Thank you.

15 THE WITNESS:  Thank you very much.

16 THE COURT:  Redirect?

17 MR. JAVINS:  Yes, Your Honor.

18 REDIRECT EXAMINATION 

19 BY MR. JAVINS: 

20 Q. Officer Dent, just a couple of follow-up questions based

21 upon what Mr. Cooke asked you and we'll get you out of here.

22 A. Yes, sir.

23 Q. I want to understand if I heard something correctly.  Any

24 time an accident report or a Uniform Traffic Crash Report is

25 prepared at the St. Albans Police Department, it has to be

Case 3:13-cv-29840   Document 249   Filed 05/26/15   Page 98 of 199 PageID #: 7271

JA2822

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 495 of 602



Dent - Redirect

99

 1 approved by the reconstructionist?

 2 A. Yes, sir.

 3 Q. So this report that you and I have been discussing was

 4 approved by the St. Albans reconstructionist?

 5 A. Yes, sir.

 6 Q. Okay.  You were asked about your training as a

 7 reconstructionist or absence of training.

 8 A. Yes, sir.

 9 Q. I failed to ask you, do you have any training -- other

10 training, like in auto mechanics?

11 A. Yes, sir.

12 Q. Tell me about your auto mechanics training.

13 A. I have a -- I went to technical school when I was in high

14 school for two years for auto mechanics.  I got a

15 certification in auto mechanics.

16 Q. So you are a certified auto mechanic?

17 A. I have a certification.

18 Q. Did you rely upon any of that training as you filled out

19 the accident report, your knowledge of automobiles?

20 A. Just basic knowledge of automobiles.

21 Q. For example, like when you observed the gas pedal, did

22 you call upon your experience as an auto mechanic when you

23 looked at that?

24 A. Yes, sir.

25 Q. Okay.  Anti-lock brakes.  Are you familiar with anti-lock
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 1 brakes?

 2 A. Yes, sir.

 3 Q. Do they leave skid marks?

 4 A. Anti-lock brakes?  Not --

 5 MR. COOKE:  Lack of foundation.

 6 THE COURT:  Restate your question.

 7 BY MR. JAVINS: 

 8 Q. Well, when we talked about brake marks, when tires leave

 9 a mark from braking, typically what's happening?

10 A. Just the tire is skidding.

11 Q. Are they locked up?

12 A. Yes, sir.

13 Q. Okay.  How about anti-lock brakes?  Do anti-lock brakes

14 lock up?

15 A. They release and hold.

16 Q. Does that change the character of the skid marks left?

17 A. Yes, sir.

18 Q. Do they leave skid marks?

19 A. I'm not entirely sure.

20 Q. Okay.  Curbs.  You were asked about curbs.  And it's

21 apparent, based upon your investigation, there were a number

22 of curbs that were stricken by Mr. Nease's truck?

23 A. Yes, sir.

24 Q. These curbs were made of what?  Concrete?

25 A. Yes, sir.
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 1 Q. Have you ever struck a curb with a car?

 2 A. Yes, sir.

 3 Q. What happened?

 4 A. Just --

 5 Q. Let me rephrase that.  Let me go back a step, because you

 6 were asked about speed.

 7 You talked to three witnesses who had input about speed; 

 8 is that accurate? 

 9 A. I believe Mr. Daily advised --

10 Q. He said the speed was what?

11 A. He advised he was going 50, and he said that the driver

12 slowed down.

13 Q. And then what?

14 A. And then veered off the roadway.

15 Q. When he went over the roadway, how did he characterize

16 it?  Did he mention anything about it speeding up?

17 A. I can't -- I can't recall.

18 Q. If you need to look at your report, that's fine.

19 A. If you don't care.

20 Yes, sir. 

21 Q. And what did Mr. Daily report to you?

22 A. He advised that it drove at a high -- it drove past him

23 at a high rate of speed.

24 Q. Kemplin.  How did he characterize the speed?

25 A. He advised that he saw the vehicle drive off the roadway
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 1 and ramp his vehicle off the curb.

 2 Q. Okay.  Did he mention anything about speed?

 3 A. He just advised that the vehicle was -- he heard a loud

 4 noise when it left the roadway.

 5 Q. So is it your understanding based upon your report that

 6 Mr. Nease's vehicle hit multiple curbs?

 7 A. Yes, sir.

 8 Q. Is it your understanding that the tires busted because of

 9 hitting multiple curbs?

10 A. Yes, sir.

11 Q. Have you had any driving courses as a police officer?

12 A. Yes, sir.

13 Q. Okay.  So when one hits a curb hard enough to blow the

14 tires, is that a violent event?

15 A. Is it -- can --

16 Q. Was that a violent event?

17 MR. COOKE:  Objection, Your Honor.  Lack of

18 foundation.

19 MR. JAVINS:  When someone -- I apologize.  Is it --

20 that's all the questions I have.

21 THE COURT:  All right.  Any recross?  

22 MR. COOKE:  No redirect -- recross.

23 THE COURT:  All right, Officer.  Thank you very

24 much, sir.

25 All right.  We're going to take a ten-minute recess.  
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 1 Ladies and gentlemen, you may retire to the jury room, and 

 2 we'll reconvene in about ten minutes.   

 3 Will you have your next witness ready? 

 4 MR. JAVINS:  I'm sorry?

 5 THE COURT:  Have your next witness ready.

 6 (Jury Out) 

 7 (Recess from 2:47 p.m. to 3:01 p.m.) 

 8 THE COURT:  All right.  Let's bring out -- are we

 9 ready?

10 MR. COOKE:  Your Honor, just one housekeeping

11 matter.  I can save it for the end of the day if you'd prefer.

12 It's just two exhibits I forgot to move with Mr. Kemplin.

13 THE COURT:  Go ahead.

14 MR. COOKE:  Your Honor, the defendants would move

15 Exhibits -- Defendant's Exhibit 44.1 and 44.2, and that would

16 be all for Number 44.

17 THE COURT:  Any objection?

18 MR. JAVINS:  No objection, Your Honor.

19 THE COURT:  All right.  They're each admitted.

20 MR. O'DELL:  Your Honor, during Mr. -- Mr. Nease is

21 next; and during his testimony, I would like for him to be

22 able to come down to show the jury his stomach and also his

23 leg where he has the foot drop, and I'll probably have to

24 bring a chair out here so he can sit to be able to take his

25 socks and shoes off and things like that.  So I'm just kind of
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 1 giving you a heads-up.

 2 THE COURT:  All right.  All right.  Let's bring the

 3 jury out.

 4 (Jury In) 

 5 THE COURT:  All right.  You may be seated.

 6 Call your next witness. 

 7 MR. O'DELL:  Your Honor, the plaintiffs call Howard

 8 Nease.

 9 THE COURT:  All right.  Mr. Nease, if you'll step up

10 here, the clerk will administer the oath and you can take the

11 witness stand.

12 THE CLERK:  Please raise your right hand.

13 HOWARD NEASE, A PLAINTIFF, SWORN 

14 THE COURT:  All right.  Go ahead.

15 DIRECT EXAMINATION 

16 BY MR. O'DELL: 

17 Q. Please state your name.

18 A. Howard E. Nease.

19 Q. Mr. Nease, are you married?

20 A. Yes, sir.

21 Q. What's your wife's name?

22 A. Nancy Sue Nease.

23 Q. How long have you been married to Nancy Sue?

24 A. Forty-five-plus years.

25 Q. Mr. Nease, you used a cane to get up there in the stand,
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 1 to help you get to the witness stand.  Did you use a cane back

 2 in January -- or November 20 of 2012?

 3 You used a cane to help get to the witness stand.  Did 

 4 you use a cane back at November 20, 2012? 

 5 A. No, sir.

 6 Q. How much do you weigh now?

 7 A. I weigh approximately 120 pounds.  

 8 Q. Is that with your clothes on?

 9 A. Yeah, well, it's with my clothes on.

10 Q. How much did you weigh back at the time of the crash, 

11 Mr. Nease?

12 A. About a hundred and fifty.

13 Q. Are you a -- were you physically a stronger man back on

14 November 20 of 2012?

15 A. Oh, yes.

16 Q. Did you have any trouble walking?

17 A. No, sir.

18 Q. Did you have weakness in either of your legs?

19 A. No, sir.

20 Q. Did you have any functional limitations with your legs?

21 A. Have any what?

22 Q. Did you have any functional limitations with your legs?

23 A. Excuse me?

24 Q. You could walk?  You could cross your legs?

25 A. Oh, yes.  Yes.  I'm sorry.
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 1 Q. That's okay.  Your batteries in your hearing aids get

 2 weaker in the afternoon, do they not?

 3 A. Yeah.

 4 Q. And I'm sorry.  If I ask you something you don't

 5 understand, you ask me to repeat it and I'll try to be a

 6 little louder, okay?

 7 A. Okay.

 8 MR. O'DELL:  I want to -- if I may approach and show

 9 a picture, Your Honor.

10 THE COURT:  You may.

11 BY MR. O'DELL: 

12 Q. Do you recognize this picture, Howard?

13 A. Yes, I do.

14 Q. What is that a picture of?

15 A. [Witness crying] It's a picture of me and my daughter, my

16 granddaughter.  

17 Q. Are you okay?

18 A. Yes.

19 MR. BIBB:  What's the exhibit number?  

20 MR. O'DELL:  603.

21 MR. BIBB:  603?

22 MR. O'DELL:  Yes.

23 BY MR. O'DELL: 

24 Q. Howard, are you okay?

25 A. Yeah, I'm okay.
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 1 Q. It's been an emotional process, hasn't it?

 2 A. Yes, it has.

 3 Q. This stuff is not easy, is it?

 4 A. No, it isn't.

 5 Q. Who did you say that beautiful young lady in the picture

 6 is?

 7 A. That's my granddaughter.

 8 Q. What's her name?

 9 A. Pamela.

10 Q. Mr. Nease, was that picture taken about sometime at the

11 end of September or early October of 2012?

12 A. Yes, sir, it was.

13 Q. So this picture shows what you looked like just a month

14 or so before the crash.

15 A. Yes, sir.

16 Q. When did you purchase the 2001 Ford pickup that's at

17 issue in this case?

18 A. When did I buy the Ford pickup?

19 Q. Yes, sir.

20 A. October 2012.

21 Q. Actually --

22 A. No, November 2012.

23 Q. Yeah.  The records indicate you bought it on November 10,

24 2012.

25 A. That's correct.  That's correct.
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 1 Q. So you owned the truck about ten days?

 2 A. Yes, sir.

 3 Q. Now, how did you get the truck, Mr. Nease?  How did you

 4 find it and how did you get it?

 5 A. I looked online for -- I seen some other Ford trucks, and

 6 I found this one.  And I talked to the guy, went there and

 7 met.  And he told me how much he wanted for it.  So I told him

 8 my daughter and I would be up there to look at it.  So we went

 9 up there, and I drove it around town, and it seemed to be

10 okay, no problems with it whatsoever.

11 THE COURT:  Excuse me.  If you would just move the

12 microphone down just a couple of inches so it's going right in

13 front of you.

14 THE WITNESS:  So anyhow, went back and I talked to

15 the guy, you know, and he wanted forty-eight-something for it,

16 and I decided I wanted it, and we purchased it right there.

17 BY MR. O'DELL: 

18 Q. Why did you want that truck?

19 A. Because at that time, I was doing a lot of projects

20 around my house, and I love working with woodwork, and to haul

21 lumber, you know, and I needed to shingle my garage and my

22 outbuilding.  You know, I just needed a truck to haul things.

23 Q. Did you specifically want a Ford?

24 A. No.  It's just that Ford appealed to me.  It was a good-

25 looking truck.
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 1 Q. Which daughter -- which daughter did you go to Ohio with?

 2 A. Oh, that was Valerie Cremeans.

 3 Q. Who drove to Ohio?

 4 A. Well, I drove, and then I stopped and then let her drive

 5 some.

 6 Q. Then when you got there, you bought the truck on the

 7 spot?

 8 A. Yes.

 9 Q. Did you drive -- you said you drove it around a little

10 bit to make sure you liked it?

11 A. Yes.

12 Q. Did anybody have to show you where the gas pedal and the

13 brake pedal were?

14 A. Oh, no.  No, sir.

15 Q. Kind of the same configuration of every gas pedal and

16 brake you'd used?

17 A. Yes.

18 Q. How long have you been driving, Mr. Nease?

19 A. Since I was 16 years old.

20 Q. You ever had an incident where you didn't know the

21 difference between the gas pedal and the brake?

22 A. Oh, no, sir.

23 Q. So do you know how far it was from Ohio back to West

24 Virginia?

25 A. I think it said something like 240 miles one way.
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 1 Q. Truck drive just fine on the way back?

 2 A. Oh, yes.

 3 Q. You got the truck back to West Virginia and had it for a

 4 few days.  Did you drive it anywhere else?

 5 A. Yes.  I remember taking it out to Krogers at Cross Lanes.

 6 My wife and I love shopping at Krogers.  So that's where we

 7 went -- or I went, rather.  I went by myself.  No problems

 8 with it.

 9 Q. Anywhere else you would have gone?

10 A. I went out -- went over to Valerie's and let her see the

11 truck again.  And I think my grand -- my great grandkids was

12 there and I was showing them.

13 Q. So you would have driven it locally to go to the store,

14 see family, right?

15 A. I'm sorry?

16 Q. I said you would've just driven your truck around

17 locally?

18 A. Yes.

19 Q. Did you have any trouble with it?

20 A. Oh, no.

21 Q. Seemed to work fine?

22 A. Oh, yes.  Everything was fine on it.

23 Q. Did you ever see any of the engine lights come on?

24 A. No, sir.

25 Q. Did you have any issue whatsoever with the truck?
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 1 A. No issues whatsoever.

 2 Q. Mr. Nease, I'm going to turn your attention to

 3 January 20, 2012.  That's the date of the crash, okay?  

 4 Did you hear me? 

 5 A. Yeah, but I didn't understand.

 6 Q. I said I'm going to turn your attention to January 20,

 7 2012, the date of the crash.

 8 A. Okay.

 9 MR. BIBB:  I believe it's November 20.

10 MR. O'DELL:  I'm sorry.  November 20.

11 THE WITNESS:  Yeah.  Yeah.

12 BY MR. O'DELL: 

13 Q. No one wonder you're confused.

14 What time did you get up that morning? 

15 A. 8:00, 8:30.

16 Q. Was that typical for you?

17 A. Yeah.  I'm retired.  I don't have any reason -- I ain't

18 in no hurry to get up.

19 THE COURT:  Be sure to keep your voice up.  Mr.

20 Nease, sometimes when you're talking, at the end of your

21 sentence, your voice gets a little bit quieter.  So please

22 make sure you keep your voice up.

23 THE WITNESS:  Oh, speak up?

24 THE COURT:  Yes, sir.

25 THE WITNESS:  Okay.  I'm sorry.
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 1 THE COURT:  That's all right.

 2 BY MR. O'DELL: 

 3 Q. Mr. Nease, did you get a good night's sleep the night

 4 before?

 5 A. Oh, yes.

 6 Q. Do you take medications in the mornings?

 7 A. That morning?

 8 Q. Do you take medications when you get up in the morning?

 9 A. Yes, I do.

10 Q. What medications would you have taken on January 20, 2012

11 [sic]?

12 A. I take -- I take two blood pressure pills, I take one --

13 pills for acid reflux, and one for cholesterol.

14 Q. You take some medications at night too, correct?

15 A. Pardon?

16 Q. You do take medications at night as well, correct?

17 A. At night?

18 Q. Yes.

19 A. Yes.

20 Q. But those are the medications you took on -- the blood

21 pressure, the --

22 A. Acid reflux.

23 Q. And what was the other one?

24 A. Cholesterol.

25 Q. Cholesterol medication.  Are those medications
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 1 medications you'd taken for years?

 2 A. Oh, yes.

 3 Q. Did you ever have any issues where you passed out or

 4 became confused?

 5 A. No, sir, I haven't.

 6 Q. The defendant is going to stand up and get a list of

 7 medications that we pulled from records over time.  But you --

 8 we pulled your records, your prescription records for

 9 immediately before the crash, correct?

10 A. Yes.

11 Q. And we went over it very detailed, correct?

12 A. Yes.

13 MR. BIBB:  Objection.  Leading, Your Honor.

14 BY MR. O'DELL: 

15 Q. Mr. Nease, were those the only medications you would have

16 taken on January -- or November 20, 2012?

17 A. The ones I was taking?

18 Q. The ones we just went through, are those the medications

19 you took that day?

20 A. Yes.

21 Q. Did you have any issues that day with being sleepy or

22 confused?

23 A. No, sir.  I was as happy as could be driving my new

24 truck.

25 Q. What was the weather like that day?
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 1 A. Sunny and nice, nice, might have been in the fifties,

 2 something like that.

 3 Q. Did you have something you had to do that day?

 4 A. Yeah.  I got up and ate some breakfast.

 5 Q. Did you have anywhere you had to be that day?

 6 A. I had to be over to my financial advisor.

 7 Q. What's his name?

 8 A. Michael Frontino.

 9 Q. Where's his office?

10 A. In the -- off of Route 60, Walnut Street in St. Albans.

11 Q. And where do you live?

12 A. Where do I live?

13 Q. Yes, sir.

14 A. Oh, 49 Rock Branch Road, Poca, WV 25159.

15 Q. How far, about, is Mr. Frontino's office from where you

16 lived?

17 A. Oh, six, seven miles.

18 Q. How long did it take you to get there?

19 A. Maybe 15 minutes.

20 Q. Did you know what time you had to be there that day?

21 A. I think it was around 11:30, 12:00, something like that.

22 Q. Do you know -- do you know if you had --

23 A. I don't know the exact time, no, I don't.

24 Q. Did you drive your truck to Mr. Frontino's office?

25 A. Yes.
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 1 Q. Did you -- were you able to make it?

 2 A. Did I what?

 3 Q. Did you make it there?

 4 A. Oh, yes.

 5 Q. Did you have any problems at all?

 6 A. No problems whatsoever.

 7 Q. When you got to Mr. Frontino's office, did you realize

 8 you had a problem?

 9 A. Well, yes.  I forgot to get some papers signed.

10 Q. So what did you do?

11 A. I told Mike I'd go back to the house and have Nancy sign

12 them and bring them back.

13 Q. Were you in a hurry?

14 A. Oh, no.  He told me to bring them back whenever.

15 Q. After you had your wife sign the documents -- or did you

16 have her sign the documents?  Was Nancy at home?

17 A. Yes.  Oh, yes.

18 Q. Did you have her sign the documents --

19 A. Yes, sir.

20 Q. -- you had to have signed?

21 A. Yes, sir.

22 Q. And then what did you do?

23 A. Then I got back in the truck and proceeded back to

24 Michael Frontino's office.

25 Q. Were you in a hurry at this time?
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 1 A. No, I wasn't in a hurry.

 2 Q. What's your route -- from your house to Mr. Frontino's,

 3 what's your route?

 4 A. Okay.  When I come out of my Rock Ridge Hollow, I come

 5 onto Route 62.  From there I go -- I guess it would be north.

 6 No, it would be east -- west.  I'm sorry.  It would be south.

 7 And I pick up 25 a short distance, and then I go up through

 8 Nitro, go all the way up to Nitro/St. Albans bridge.  I

 9 crossed it, went down at the bottom of the hill and there was

10 lights there.  You got one where you can turn left and then

11 got a straight one and then one to turn right.

12 Q. Let me ask you, so on the road you just told me about,

13 the route you just took, did you have any issues with your

14 truck?

15 A. Oh, no.

16 Q. And then you make a left on Route 60?

17 A. Yes.

18 Q. Then is that sort of going right through St. Albans

19 there?

20 A. Yes.

21 Q. Or what there is of St. Albans on Route 60 anyway, right?

22 A. Yes.  Yes, sir.

23 Q. About how far is where you make the left there at the

24 Nitro/St. Albans bridge to Frontino's?

25 A. Mike's office you mean?
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 1 Q. Yeah.

 2 A. Maybe 2 miles.

 3 Q. Okay.  Are there lights between -- 

 4 A. There's a light at K-Mart.  Well, the one at the Nitro

 5 bridge, and then the next one would be up at K-Mart, and the

 6 next one would be up Walnut, which I didn't make it up there.

 7 Q. Okay.  So there was a light at the K-Mart.

 8 A. Right.

 9 Q. Okay.  And you're heading towards Charleston?

10 A. Yes.

11 Q. Do you know whether you stopped at that light or not?

12 A. I could have.  I don't remember that.  It could have been

13 I went through, I could have stopped.

14 Q. You just said somewhere between the K-Mart red light and

15 Walnut Street, you didn't make it to Walnut Street.  What

16 happened?  Did you develop a problem?

17 A. No prob -- well, I had problems on up the road along

18 about -- I think it was around the Ford dealership, somewhere

19 up there.  I think I was passing, maybe going to the left,

20 passing.  I remember passing a car and pushing the gas down

21 and it wouldn't come back up.  So I veered back in the right.

22 And I remember looking down to see if there was something 

23 down there, and nothing -- every time I was tapping it, it 

24 would speed up.  And I was coming up close to Walnut Street 

25 and I noticed all those cars up there. 
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 1 Q. Let me ask you -- let me slow you down a little bit.  So

 2 you had your foot on the accelerator?

 3 You had your foot on the accelerator and you let off of 

 4 it?  Is that what you said? 

 5 A. Yes.  Yes.

 6 Q. And when you let your foot off the accelerator, what

 7 happened?

 8 A. It stayed there.

 9 Q. And then what did you try to do?

10 A. I tried to tap it loose.

11 Q. Did you hit your brakes?

12 A. Yes.  Yes.

13 Q. Go ahead.

14 A. Each time I hit the accelerator, it was speeding up.

15 Then I hit on the brakes.

16 Q. Were you alternating?  Were you using the same foot back

17 and forth or were you using two feet?

18 A. At that time, I was hitting the brakes.  And, well, yeah,

19 I guess I did kept trying to tap the accelerator loose.  It

20 just kept going and going.

21 Q. Let me ask you, when you drive, Mr. Nease, do you drive

22 with your right foot, right foot on the gas?

23 A. Yes, I do, my right foot.

24 Q. Okay.  So you --

25 THE COURT:  Excuse me.  You all are starting to talk
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 1 over each other sometimes.  So be careful that you make sure

 2 he's finished with his answer.

 3 MR. O'DELL:  Thank you, Your Honor.

 4 THE WITNESS:  I'm sorry?  What?

 5 MR. O'DELL:  That was me.

 6 BY MR. O'DELL: 

 7 Q. So I just want to make sure I understand.  You were using

 8 your right foot to tap the gas, and then you were hitting the

 9 brake and trying to alternate back and forth to slow the car

10 down and get the gas loose.

11 A. Correct.

12 Q. Were -- did you say you were looking down to see what was

13 going on?

14 A. Yes, sir.

15 Q. Could you tell the gas pedal was stuck?

16 A. Yes, sir.  I looked down and I could see that it hadn't

17 released back up.

18 Q. How many times do you think you tapped on the gas pedal?

19 A. I don't remember how many times.  I know I was getting

20 scared, and I kept tapping on it, and I kept laying on the

21 brakes.  I could not slow it down.

22 Q. Did you say there was something up in front of you?

23 A. I'm sorry?

24 Q. Did you say, as you were doing that --

25 A. I was coming up to traffic, and I was getting -- I was
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 1 getting scared, and so at that point --

 2 Q. Before that, let me ask you one more.

 3 A. Okay.

 4 Q. When you were -- when you were driving, you said you were

 5 looking down.  Did you look down at your feet multiple times

 6 trying to get the gas pedal loose?

 7 A. Oh, yes.

 8 Q. Do you think -- do you know whether you were driving

 9 normally during that time period?

10 A. If I was driving normal?

11 Q. Yeah.

12 A. After it stuck, I wasn't.

13 Q. There's an eyewitness that says that your truck was

14 moving erratically on Route 60.

15 A. Well, that's very possible.  I mean, I was looking down

16 and, you know, trying to get the thing to stop.  Yeah, I was

17 turning the steering wheel probably while I was doing that.

18 Q. So you're coming up on cars, and you said you were

19 starting to panic.  What happened?

20 A. Well, coming up -- coming up on them cars, I was getting

21 scared.  I didn't know what to do.  I was afraid I was going

22 to plow into those cars, maybe kill the people.  [Witness

23 crying]  

24 So I just jerked it for my life, and I went off the road.  

25 So help me, I went through this curb, went through the 
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 1 landscape.  I remember the truck kind of going airborne, and 

 2 it was jerking me all around the seat.  And then I was going 

 3 down to that car wash, and I was really hoping and praying 

 4 there wasn't nobody down there.   

 5 THE COURT:  I'm sorry.  Mr. Nease -- 

 6 THE WITNESS:  I was praying.

 7 THE COURT:  -- I know this is difficult, but I'm

 8 going to ask that you compose yourself.  It's very hard to

 9 understand you.

10 THE WITNESS:  Okay.  I'm sorry.

11 THE COURT:  So take a minute.

12 THE WITNESS:  I get nervous.  

13 THE COURT:  I know.  

14 THE WITNESS:  I was hoping and praying nobody was in

15 that bay as I went through.  I remember going through that

16 bay, and the right side, the front, I think, hit the wall.

17 After that, I hit the big wall.  I hit the big wall.  And that

18 engine was revving up.  And I remember somebody coming to the

19 door trying to get me out.

20 Somehow somebody got the door open, and I remember 

21 getting out, and I do remember that the rear wheel -- I looked 

22 down and that rear wheel was spinning and smoking.  And then I 

23 remember somebody else come up to me, wanted to know if I was 

24 okay.  And I don't remember what I told him.  But then 

25 somebody called the police.  And the police came and talked to 
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 1 me, wanted to know what happened.  And I told them the 

 2 accelerator stuck.  And after that, I really don't remember 

 3 anything. 

 4 BY MR. O'DELL: 

 5 Q. Let me go back.  Did you make a decision to drive your

 6 truck off of Route 60?

 7 A. Yes, sir, I did.

 8 Q. Why did you do that?

 9 A. Because I was afraid I was going to run into people and

10 kill somebody.

11 Q. Mr. Nease, you remember all this?

12 A. Yes.  Yes, sir, I do.

13 Q. Do you remember it well?

14 A. Yes, sir.

15 Q. Howard, do you recall the ambulance coming to get you?

16 A. No, sir, I don't.

17 Q. So at some point you just don't remember anymore?

18 A. Yeah, right.  I don't remember a thing, Tony.

19 Q. Do you remember getting to the hospital?

20 A. No, sir.

21 Q. What's the next thing you remember, Mr. Nease?

22 A. Let me back up.  I do remember calling my wife Nancy.  I

23 think it was right before the police officer got there.

24 Q. You called your wife.  What did you tell Nancy?

25 A. I told her that I had a wreck, and I guess -- then I
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 1 guess the police officer came out and I talked to him.  Then

 2 they said the ambulance came and took me.

 3 Q. So you said you didn't remember getting to the hospital.

 4 And so my question is, what's the first thing you remember,

 5 Howard, once you -- what's the first thing you remember after

 6 talking to the police officer?

 7 A. After I went to the hospital?

 8 Q. Yes, sir.

 9 A. Oh, gee, it was a long time before I knew anything.

10 Q. Do you recall that you had a tracheostomy?

11 A. I knew I had it.  I don't remember them doing it.

12 Q. Do you recall when you were still in ICU?

13 A. No, sir, I don't.

14 Q. Okay.  So do you recall being in your room after being in

15 ICU?

16 A. I remember in the room, and I remember the kids coming

17 and seeing me and I had tubes out of me and all that.

18 Q. So that's the first thing you remember, is family coming

19 to see you and you had tubes all over the place?

20 A. To the best of my knowledge, that's what I remember.

21 Q. Howard, do you recall learning that you had had some

22 abdominal surgery?

23 A. Yes.

24 Q. When did you first realize you'd had some abdominal

25 surgery?
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 1 A. It was I think not until they sent me to CAMC at Teays

 2 Valley.

 3 Q. Did you realize -- first of all, you realize you had a

 4 lot of -- a lot of --

 5 A. Yes.

 6 Q. And if the records reflect while you were at CAMC that

 7 you complained of stomach pain in January and before you were

 8 discharged from the first CAMC, you wouldn't have any reason

 9 to dispute that, would you?

10 A. No.

11 Q. What I would like for you to do, with the Court's

12 permission, I would like for you -- and I'm sorry to ask you

13 to do this, but I want to ask you to come down and unbutton

14 your shirt and show the jury what your abdomen looks like.

15 THE COURT:  Do you want to place a chair somewhere

16 and do this all at once?

17 My only concern, Counsel, is it's difficult to hear    

18 Mr. Nease, and it will be doubly difficult to hear him if he's 

19 seated down here.  So I think taking a few minutes to show the 

20 jury, and then he should return to the witness stand.   

21 (Witness complies with request) 

22 BY MR. O'DELL: 

23 Q. Howard, what's your understanding of why you needed all

24 that surgery on your belly?

25 A. Something about when they --
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 1 THE COURT:  Could you scoot just a little closer to

 2 the microphone?

 3 There you go. 

 4 THE WITNESS:  Something about when they put the

 5 trach in and put a ventilator on me, somehow they hit it in

 6 the wrong spot or something and black stuff was coming out.

 7 And somehow they was routing it back in me down there.  

 8 And I got a cut down there, and the jurors seen it.  I 

 9 got cuts going crossways on both sides.  Then -- do you want 

10 me to go on? 

11 BY MR. O'DELL: 

12 Q. Yes.  Well, let me ask you, Howard, we can see your scar

13 and you can see it was kind of sunk in.

14 A. Yes.

15 Q. Have you lost muscle in your abdomen?

16 A. Oh, yes, I've lost a lot of muscle.

17 Q. Is the scarring the worst part of your stomach?

18 A. Oh, no.

19 Q. What's the worst thing you have to deal --

20 A. It's the pain.  It's the pain when I eat.

21 Q. Can you describe for us, Howard, what you're talking

22 about?

23 A. When I eat, about maybe 20, 30 minutes later, I start

24 hurting down in my abdomen.  Then it gets worse.  Then I go to

25 my bed.  I lay down in it in a fetal position.  Then I start
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 1 moaning.  Then I start crying.  It's terrible -- it's a

 2 terrible pain, and I don't know what's wrong.

 3 Q. Howard, what have you done to try to get over the pain?

 4 Have you seen doctors?

 5 A. Yes, I have.

 6 Q. Which doctors have you seen?

 7 A. I've been to Dr. Duncan, Harry Duncan in Charleston.  He

 8 scoped me from both ends.  Then I been to Dr. Kevin McGrath in

 9 Pittsburgh, and he's done the same thing.  He's went down in

10 me this way.  (Indicating)  And he did everything to try to

11 find out what's wrong with me.

12 Q. Have you also seen a Dr. Timothy Deer?

13 A. Pardon me?

14 Q. Dr. Deer?  Have you seen --

15 A. Yes.  Oh, yes, I've seen Dr. Deer.

16 Q. What kind of doctor is he?

17 A. He's a pain center -- for pain relief.

18 Q. Is it your understanding from those doctors, Howard, that

19 the pain you have in your abdomen is because of all that

20 surgery that you had?

21 MR. BIBB:  Objection.  Leading, Your Honor.

22 THE COURT:  Overruled.

23 THE WITNESS:  Yes.

24 BY MR. O'DELL: 

25 Q. Howard, what is the worst part of this abdominal pain
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 1 that you're telling the jury about?

 2 A. I can't even take my wife out to dinner because I can't

 3 get through a meal when we sit down to eat because we got to

 4 get up and leave because I'm in so much pain.

 5 Q. Howard, do you have a fear of eating?

 6 A. Yes, I do.

 7 Q. Tell us about that.  I mean, what are you talking about?

 8 What's a fear of eating?  What do you mean?

 9 A. Well, because just like when we broke for lunch today, I

10 had a big sandwich there and I just eat part of it until Nancy

11 told me I'd be in a lot of pain.  I got in some pain from

12 eating half of one but not real bad.

13 Q. That's a good question.  Does the pain happen every time

14 you eat?

15 A. Most of the time.  I'm in pain all the time, but when I

16 eat, it gets worse.

17 Q. Are you on any type of medication to help with the pain?

18 A. Yes, I am.

19 Q. What kind of medication are you on?

20 A. They give me hydrochloridine [sic].

21 Q. How often do you take it?

22 A. I take it three times a day if needed.

23 Q. Have you taken it today?

24 A. No, sir, I haven't.

25 Q. Howard, when your abdomen begins hurting, does it cause
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 1 you to sweat?

 2 A. Yes, it does.  I get real hot and then I start sweating.

 3 I got to shed my -- the top of my clothes.

 4 Q. What treatment did Dr. Deer try to help you with the

 5 abdominal pain?

 6 A. The first one, he injected.  It was about six or seven

 7 shots in my abdomen.  And that didn't help.  He was hoping it

 8 would help.  He thought it was muscle pain.  But it didn't

 9 help me.

10 Then after that, he started giving me injections and -- 

11 no, I take that back.  He started giving me the medication. 

12 Q. Do you recall whether he tried something called nerve

13 blocks where they tried to block your nerves off so you

14 couldn't --

15 A. Oh, yes, he did do that.

16 Q. How many times did they try that?

17 A. I think it was two or three times.

18 Q. Did it help?

19 A. No, sir, it didn't.

20 Q. Were those painful?

21 A. Yes, they was.

22 Q. Howard, do you have any problem with your legs now?

23 A. Yes, I've got -- with my back?  My legs, no.  I got the

24 pain in this right foot from my foot drop.

25 Q. Okay.  What's your understanding of what foot drop is,
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 1 Howard?

 2 A. It's from where I was in the hospital from laying in the

 3 bed for three months; and something about the nerves in my leg

 4 and foot, I guess they died or something happened to them that

 5 caused my foot to drop.  I can't raise it.

 6 Q. Does that cause you trouble with walking?

 7 A. Yes, it sure does.

 8 Q. Does the foot itself, is it -- does it hurt?

 9 A. Yes, it hurts.

10 Q. Can you describe what kind of pain we're talking about?

11 A. Well, it hurts and then it tingles a lot.  It's cold.  I

12 go to bed at nighttime -- because I wear this brace.  When I

13 take the brace off, my foot is so cold, and my leg, that I got

14 to put socks on in order to get to sleep because it's so cold

15 and it hurts.

16 Q. Howard, do you have any vascular problems to your feet?

17 A. Any what, sir?

18 Q. Vascular, blood.

19 A. Oh, no, sir.  They've checked that.

20 Q. Do you have diabetes?

21 A. No, sir.

22 Q. Howard, I'm going to ask you to come back down one more

23 time real quick, back down to the chair, and, if you would,

24 take your right shoe and sock off.

25 (Witness complies with request) 
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 1 MR. O'DELL:  Can you stand up and turn around too?

 2 (Witness complies with request) 

 3 MR. O'DELL:  Your Honor, may I approach?

 4 THE COURT:  You may.

 5 BY MR. O'DELL: 

 6 Q. Howard, I'm going to show you a photograph and ask you if

 7 you recognize it, okay?

 8 A. Pardon me?

 9 Q. I'm going to show you a picture and see if you recognize

10 it, okay?

11 A. Okay.

12 MR. BIBB:  What exhibit number is it?

13 MR. O'DELL:  It's 6004.

14 MR. BIBB:  Thank you.

15 MR. O'DELL:  Sorry.

16 THE WITNESS:  Yes.

17 BY MR. O'DELL: 

18 Q. Mr. Nease, you had some surgery a couple of months before

19 the crash, correct?

20 A. Correct.

21 Q. And I showed you a picture.

22 A. Yes, sir.

23 Q. What is that a picture of?

24 A. Me when I was in Pittsburgh.

25 Q. And this picture shows kind of your weight, but it also
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 1 shows what your legs looked like just shortly before the

 2 crash.

 3 A. Yes, sir.

 4 Q. Do they look a little different to you in that picture

 5 than they do of what the jury just saw?

 6 A. Yes.

 7 Q. Your weight looks a little different in that picture too.

 8 A. Pardon me?

 9 Q. I said your weight looks a little different in that

10 picture too.

11 A. Yes, it is.

12 Q. Tell me, the foot drop, do you have any problems because

13 of it?

14 A. Because of my foot drop?

15 Q. Yes, sir.

16 A. Well, yes.  I can't do things.  I can't get around.  I

17 can't go out and -- and just like this recent snow we had, I

18 had to get family or my daughter to come down.  And I told her

19 I'll hold the ladder and you go up and put the fasteners on my

20 gutter, and she couldn't do it.  She got up there and couldn't

21 do it.

22 I told her come on down and I'm going to try it.  So I'm 

23 scared to death.  I got them on there, but I was holding onto 

24 the ladder with my feet and one thing and another, and I got 

25 them on, but I was fighting. 
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 1 Q. Do you still try to do things?

 2 A. Yes, I do.  I don't give up.

 3 Q. Howard, do you -- does the foot drop cause you to trip?

 4 A. Oh, yes, it does.

 5 Q. How often do you fall?

 6 A. Oh, I don't know exactly how often.  I've fell out in my

 7 garage several times.  And just like with different -- I've

 8 got to watch.  If there's something like a cord laying across

 9 the room -- the floor, rather -- I can't lift this foot up

10 good.  And if I -- if I walk and that cord is up there a

11 little bit, I pick it up and it causes me to fall.

12 Q. Howard, do you drive?

13 A. Oh, no.  Can't drive.

14 Q. Have you -- let me ask you, did you used to be

15 independent?

16 A. Yes, sir.

17 Q. How do you get around these days?

18 A. My wife Nancy.

19 Q. If you need to go somewhere, she has to take you?

20 A. Yes, she does.

21 Q. What are -- give me some examples around your house of

22 things you've tried to do that makes it very difficult with

23 your foot the way it is.

24 A. Well, of course, she's got -- my wife has COPE.  And I'll

25 run the sweeper, hop-a-long running the sweeper.  I'll run
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 1 through -- or walk through the house with one of them duster

 2 things.  I dust for her.  I'll do the dishes, load the

 3 dishwasher, things like that.

 4 Outside, you know, I'll just do the normal things that 

 5 need to be done.  Like last winter -- or summer, I would mow 

 6 the yard.  Of course, I got a riding lawnmower, and that's not 

 7 too hard for me. 

 8 Q. Do you still like to keep yourself busy?

 9 A. I'm sorry?

10 Q. Do you still like to keep yourself busy?

11 A. Yes.  Yes.

12 Q. When was the last time you held a part-time job or a

13 full-time job?

14 A. The last part-time job was at the -- it's called -- it

15 was the old Tri-State Dog Track.  It's got a new name now.

16 Q. When did you -- when did you -- when did you last work

17 there?

18 A. I think -- I'm not sure when I retired, Tony.

19 Q. That's okay.  How long did you work there do you think?

20 A. I worked there -- I think it was three days a week;

21 Friday, Saturday, and Sunday.

22 Q. When did you start -- what led you to get that job?  Why

23 did you start working for the casino, the dog track?

24 A. I retired from Chapman Printing; and after that, you

25 know, I wanted to get back in doing something, you know.  So I

Case 3:13-cv-29840   Document 249   Filed 05/26/15   Page 133 of 199 PageID #: 7306

JA2857

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 530 of 602



H. Nease - Direct

134

 1 applied over there, and they wanted to know what I could do

 2 and all that, and I told them I have much experience, you

 3 know, different phases of work.

 4 So they said, "We need somebody in the print shop."  I 

 5 said, "Oh, yes."  So I went to work in their print shop. 

 6 Q. So it was a good fit for both of you?

 7 A. I'm sorry?

 8 Q. I said it was a good fit for both of you?

 9 That was a good fit for you? 

10 A. Oh, yes.  Yes.

11 Q. We talked about that picture from Pittsburgh, correct?

12 A. Yes.

13 Q. And why did you -- why were you in the hospital in

14 Pittsburgh?

15 A. Because they said I had esophagus cancer, and they

16 removed part of my esophagus and brought my stomach up.

17 Q. Did they do that with, like, laparoscopically, or did you

18 have a big scar from that?

19 A. Well, just small incisions down here in my abdomen.

20 (Indicating)

21 Q. And did that surgery go well?

22 A. Oh, yes.  Beat the cancer.

23 Q. Did you have to get chemo?  

24 A. No, sir, I didn't.

25 Q. Did you have to get radiation?
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 1 A. No.

 2 Q. Is that Dr. McGrath?  Is that the one you saw there?

 3 A. Dr. McGrath is -- he's done the surg --

 4 Q. Yeah, he was your gastroenterologist.

 5 A. Right.

 6 Q. Who was your surgeon?

 7 A. Pardon me?

 8 Q. Do you remember your surgeon's name?

 9 A. Some funny name.  I can't pronounce it.

10 Q. Shende?

11 A. Yeah, that's it.

12 Q. Howard, do you understand that the foot drop you showed

13 the jury is permanent?

14 A. Showed what?

15 Q. The foot drop that you showed the jury, do you understand

16 that is permanent?  It's not going to get better, your foot

17 drop.

18 A. Oh, no.  They told me.  I asked about it.  They said it

19 won't get any better.

20 Q. Do you know if the nerve damage that you have is one of

21 the reasons your leg is so small?

22 A. Nerve damage?  Yes.

23 Q. Howard, do you have a handicapped parking spot or one of

24 those decals now in your car?

25 A. Any what kind?
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 1 Q. Do you have a handicapped decal sticker now?

 2 A. Yes.

 3 Q. Did you have one before the crash?

 4 A. I don't remember.

 5 Q. If you did, would it have been because of your wife?

 6 A. Did I have one before --

 7 Q. Did you have a handicapped parking --

 8 A. Well, yes.

 9 Q. Oh, so Nancy had one?

10 A. Yeah.

11 Q. Okay.

12 A. And now I have one.

13 Q. Howard, do you remember that you had to get dialysis?

14 A. Yes, they did that on me.

15 Q. Where did they do that?  I mean, where on your body did

16 you have to get attached to it?

17 A. Up here.  (Indicating)  Had to do it about three or four

18 times a week.

19 Q. Why -- what was your understanding of why you needed

20 dialysis?

21 A. They said my kidneys shut down.

22 Q. Do you have any understanding why they shut down?

23 A. Because of the accident -- or wreck, rather.

24 Q. Do you still have to see a doctor because of your

25 kidneys?
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 1 A. I was, but the last time I seen him, he said no need to

 2 see him again and my kidneys are functioning 100 percent.

 3 Q. They're functioning 100 percent?

 4 A. Yes.

 5 Q. Okay.  That's good to know.  That's news to me.

 6 A. I did not like that dialysis.  That whipped me.

 7 Q. Let me ask you, Howard, do you sometimes have to use

 8 Depends?  Depends?

 9 A. Oh, yes, I do.

10 Q. Did you ever have to do that before the crash?

11 A. Oh, no.  No, I didn't.

12 Q. Howard, you said you were in bed almost three months

13 earlier when you were talking about your foot, correct?

14 A. Yes.

15 Q. Do you know if you developed blood clots while you were

16 in the hospital?

17 A. Did I ever have a blood clot?

18 Q. Did you develop blood clots while you were in CAMC?

19 A. No, not -- I did when I had my heart attack years ago.

20 Q. Okay.  Okay.  You had a heart attack back in 2000,

21 correct?

22 A. Right.  And I developed a blood clot in my lung then.

23 Q. Okay.  But you don't have any problems with your heart

24 today, do you?

25 A. Oh, no, sir.
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 1 Q. Okay.  No more heart attacks since 2000?

 2 A. No.

 3 Q. Okay.  You don't know whether you had blood clots when

 4 you were in CAMC?

 5 A. The last -- over the wreck?

 6 Q. Yes.

 7 A. No.

 8 Q. Let me ask you this:  Do you know if you had to be on

 9 blood thinners?

10 A. I think I was on a blood thinner.

11 Q. Did there come a time when you had to be hospitalized

12 because you developed a nosebleed?

13 A. Yeah, I remember something about my nose bleeding.

14 Q. Okay.  Do you remember about when that was?

15 A. I can't remember it.

16 Q. That's okay.  Do you remember being in a rehab hospital?

17 A. Rehab in Huntington -- or in Teays Valley?

18 Q. Yes, sir.

19 A. Yes.

20 Q. What did they do for you there?

21 A. Well, they, more or less, you know, fed me.  You're

22 talking about the nursing home?

23 Q. Yes.

24 A. Yeah.  Yeah.  I was in there for several months.  I think

25 it was several months.  They made sure I was fed.  They

Case 3:13-cv-29840   Document 249   Filed 05/26/15   Page 138 of 199 PageID #: 7311

JA2862

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 535 of 602



H. Nease - Direct

139

 1 changed me all the time because I was always messing on

 2 myself.

 3 Q. Did they give you therapy?

 4 A. Yes, they did.  Yeah.

 5 Q. Did they try to get you stronger so you could go home?

 6 A. Yes.  Yeah.  Yeah.

 7 Q. If the record shows you were in there about three weeks

 8 or so, that would be -- you thought it was months.  But if the

 9 record shows it's three weeks, that would be accurate?

10 A. Yeah.  Yeah.

11 Q. Howard, you also had some back surgeries, correct, prior

12 to this crash?

13 A. My --

14 Q. Back surgeries?

15 A. My back surgery?

16 Q. Did you have -- you had back surgeries before this crash.

17 A. Yeah.

18 Q. Correct?

19 A. Yes.

20 Q. Okay.  Why did you end up needing your very first

21 surgery?  Do you remember?

22 A. Why I had it?

23 Q. Yes, sir.

24 A. I was having pain in my small part of my back, and I had

25 a surgery on that.

Case 3:13-cv-29840   Document 249   Filed 05/26/15   Page 139 of 199 PageID #: 7312

JA2863

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 536 of 602



H. Nease - Direct

140

 1 Q. Did the pain go into your leg or legs?

 2 A. Yes, down my right leg, and --

 3 Q. And you'd get surgery?

 4 A. Yeah.

 5 Q. Did it help?

 6 A. It lasted for a month, something like that.

 7 Q. And then what happened?

 8 A. And then I went back to Dr. McGrath, Mazagri in

 9 Huntington.

10 Q. Okay.  So do you know who did your first back surgery?

11 A. Dr. Smith.

12 Q. Dr. Schmidt in Charleston?

13 A. Yeah.

14 Q. Okay.  And then it helped for a little while.  Then the

15 pain came back.

16 A. Yes.

17 Q. Okay.  Did you end up going to a pain clinic too?

18 A. Yes, I believe I did.

19 Q. Okay.  And then when the pain came back, you ended up

20 getting referred to a different surgeon?

21 A. Yes.

22 Q. Okay.  Who was that surgeon?  You said his name.  What

23 was that surgeon's name?

24 A. Mazagri.

25 Q. Mazagri here in Huntington?
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 1 A. Yes.

 2 Q. And did he do a surgery as well?

 3 A. Yes.  He did two surgeries on me.

 4 Q. He did two.  Did they help you?

 5 A. Just for a little bit.

 6 Q. And then back pain and leg pain came back?

 7 A. Yeah, came back.

 8 Q. Okay.  And during that time were you continuing to see a

 9 pain doctor?

10 A. Yes.

11 Q. During this time when you were having this back pain that

12 went into your leg, were you able to walk?

13 A. Yeah, I could walk, but it, you know --

14 Q. It hurt?

15 A. Yeah, it hurt.

16 Q. And then did you end up going someplace different for

17 surgery?

18 A. Oh, yeah.

19 Q. Where did you go?

20 A. I went to Baltimore, Dr. Kebaish.

21 Q. Dr. Kebaish?

22 A. Yes.

23 Q. And what did he do?

24 A. He did surgery on me, and I was okay.  No pain down my

25 leg, no back pain for about six months I think it was.  Then I
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 1 went back to see him --

 2 Q. Let me ask you, when the pain came back this time, was it

 3 pretty bad in between his two surgeries?

 4 A. No, it wasn't that bad.

 5 Q. Well, some of the records show that it hurt so bad that

 6 you may need --

 7 A. I did.  I had to go in with a walker.

 8 Q. Okay.

 9 A. That's right.

10 Q. Okay.  Just because it hurt so bad?

11 A. Yeah.  Yeah.

12 Q. And then did he do another surgery?

13 A. He did another surgery.  And after that one, my pain in

14 my leg was gone, my pain in my back was gone.

15 Q. So he did another surgery.  If the records show that

16 surgery was in March of 2012, does that sound about right?

17 A. Yes, it does.

18 Q. After that surgery, were you walking normally?

19 A. Oh, yes.

20 Q. Did you still have some arthritis type pain?

21 A. Yes.  I had to go to Dr. Moreland for some pills and for

22 arthritis pain.

23 Q. How often would your arthritis flare up?

24 A. Oh, it ain't that often.  Usually when it's cold, you

25 know, it flares up.
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 1 Q. So if someone gets up and starts putting up medical

 2 records about your back from 2011, 2008, 2009, that talk about

 3 issues with your feet because of your back, in 2012 did those

 4 symptoms get cured by Dr. Kebaish?

 5 A. Oh, yes, taken care of.  I didn't have no pain in my back

 6 then; no pain.

 7 Q. In your medical records, there's an indication that you

 8 have what's known as restless leg.  What is that?

 9 A. Well, it's where at nighttime when I'm watching TV, it

10 just -- my legs, I can't keep them still.  I just got to keep

11 moving them and moving them.

12 Q. Does that just happen at night?

13 A. I'm sorry?

14 Q. Does that just happen at night, the restless leg?

15 A. At nighttime.

16 Q. Do you have a medication you take at night for that?

17 A. Do I --

18 Q. Do you have a medication you take at night for that?

19 A. Yes, I do.  Yes.

20 Q. What's it called?  

21 A. It's called Medapex -- Mirapex.

22 Q. Okay.  Did the restless leg ever affect you during the

23 daytime?

24 A. No, sir, it don't.

25 Q. Does it ever affect your driving?
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 1 A. No.

 2 Q. Howard, did a doctor ever tell you prior to this crash

 3 that you shouldn't drive because of any medications you were

 4 on or any medical problems you had?

 5 A. No, sir.

 6 Q. Howard, when you were having some of this back pain that

 7 led to these surgeries, did you ever mistake the gas pedal for

 8 the brake or the brake for the gas pedal?

 9 A. No, I haven't.

10 Q. Do you have speeding tickets?  Did you ever get a

11 speeding ticket?

12 Did you ever get a speeding ticket? 

13 A. Years ago.

14 Q. What are we talking about?

15 A. Probably in my twenties.

16 Q. Now, the day before this crash, I understand you were

17 backing out of a parking spot in a supermarket and bumped into

18 a car.

19 Not counting that, when was the last time you were in a 

20 crash that you caused? 

21 A. I was in that one.

22 Q. Yes, sir.

23 A. I was in a -- we was -- Nancy and I was in a -- when the

24 cars was stopping and going, stopping and going, and I glanced

25 off the road there a split second and they all stopped and,
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 1 wham, rear-ended some guy.

 2 Q. About how long ago was that?

 3 A. That's been, I think, 15 years ago, something like that.

 4 Q. Were you a cautious driver before this crash?

 5 A. Oh, yes.  Yeah.

 6 Q. As a matter of fact, at some point in your life, you

 7 worked as a bus driver, didn't you?

 8 Worked as a bus driver for a while? 

 9 A. Oh, yeah, I was a bus driver for a while.

10 Q. Howard, how tall are you?

11 A. I'm about five-four.

12 Q. How tall were you at the time of the crash?

13 A. Five-four.

14 Q. Howard, if Ford Motor Company brings an opinion witness

15 in here that they've hired many, many, many, many, many, many

16 many times to say that when you left Route 60, that your car

17 was going somewhere between 26 miles an hour and 23 miles --

18 and 33 or 34 miles an hour, is that true?

19 A. No, sir, I'd say that's not true.

20 Q. Howard, do you still think about the wreck that brings us

21 here today?

22 A. Do I think about it?  Oh, yes.

23 Q. You remember it vividly?

24 A. Yes.

25 Q. Do you ever have nightmares about it?
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 1 A. Yes, I do.

 2 Q. Mr. Bibb stood up in opening and said that your lawyers

 3 decided to sue Ford Motor Company.

 4 Do you remember that?  Remember when Mr. Bibb stood up in 

 5 opening and said your lawyers decided to sue Ford Motor 

 6 Company? 

 7 A. My lawyer decided?  It was me talking through my daughter

 8 contacted you and I got ahold of you.

 9 Q. You wanted to sue Ford?

10 A. Yes.

11 Q. And why did you want to sue Ford, Mr. Nease?

12 A. Because I don't want them to get away with what they've

13 done to me.  I don't want this happening to somebody else.

14 MR. BIBB:  Objection, Your Honor.  That's

15 inappropriate.

16 THE COURT:  Well, overruled.

17 MR. O'DELL:  That's all I have, Your Honor.

18 THE COURT:  All right.  Cross?

19 MR. BIBB:  Thank you, Your Honor.

20 CROSS EXAMINATION 

21 BY MR. BIBB: 

22 Q. Good afternoon, Mr. Nease.  How are you?

23 A. Good afternoon, Mr. Bibb.

24 Q. You were 71 years old at the time of the crash; is that

25 correct?
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 1 You were 71 years of age at the time -- 

 2 A. Yes, sir.

 3 Q. -- of the crash?

 4 A. Yes, sir.

 5 Q. All right.  And I will try to wait until you finish your

 6 answer before I start my next question.  For the benefit of

 7 our court reporter, if you will wait until I finish my

 8 question, okay?

 9 A. Correct.

10 Q. All right.  Now, at the time of the crash, weren't you

11 closer to five-five or five-six?

12 A. At the time of the crash?

13 Q. Yes, sir.

14 A. I was five-four.

15 Q. You were five-four?  You didn't -- you weren't measured

16 in medical facilities as being a little bit taller than that?

17 A. I'm sorry?

18 Q. Weren't you measured when you were checked by doctors and

19 found to be about five-five or five-six?

20 A. Checked by who?

21 Q. By doctors in hospitals or in doctors' offices.  You

22 were, like, five-five or five-six?

23 A. I could have been, sir.

24 Q. All right.  And at the time of the crash, didn't you

25 weigh between 165 and 170 pounds?
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 1 A. I could have, but I was told it was 150.

 2 Q. Did you not tell me in your deposition taken last June

 3 that at the time of the crash, you weighed somewhere around

 4 165 to 170 pounds?

 5 A. Okay.

 6 Q. Didn't you tell me that?

 7 A. I could have told you that.

 8 Q. All right.

 9 THE COURT:  Can you move the microphone a little

10 more in front of you?  

11 Move that microphone a little more in front of you.  Make 

12 sure you're talking toward it. 

13 THE WITNESS:  Okay.  Sorry, Your Honor.

14 BY MR. BIBB: 

15 Q. Now, at the time of your crash, your waist size on your

16 pants was 33 inches, correct?

17 A. Correct.

18 Q. Your inseam, the leg length, was 29 inches, correct?

19 A. Correct.

20 Q. I understand that you're right-handed; is that right?

21 A. I'm right-handed.

22 Q. And you drive with your right foot for both the gas and

23 the brake; is that --

24 A. Correct.  I'm sorry.

25 Q. You don't drive anymore, I understand.
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 1 A. No, sir.

 2 Q. The last time you drove a car was on November 20, 2012,

 3 correct?

 4 A. Correct.

 5 Q. Let me talk to you a little bit about your education.

 6 You have had no formal education in auto mechanics, have you?

 7 A. No, sir.

 8 Q. You have not had any formal education in mechanical

 9 engineering, have you?

10 A. No, sir.

11 Q. You've not had any formal education in electrical

12 engineering or human factors engineering, have you?

13 A. No, sir.

14 Q. At the time of the wreck in November 2012, you were

15 retired, weren't you?

16 A. Correct.

17 Q. You never worked for an automobile manufacturer or auto

18 dealer, did you?

19 A. No, sir, I didn't.

20 Q. And I believe Mr. O'Dell touched on this, but your wreck

21 of November 20 wasn't the only automobile accident you were

22 involved in that week, was it?

23 A. That week?  I hit a car.  I bumped into somebody I think

24 the day before.

25 Q. Right.  You backed the Honda Odyssey van you were driving
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 1 into another car that was passing by coming out of a parking

 2 lot; isn't that correct?

 3 A. It was coming across the road, and I was backing out on

 4 the road, the same highway.

 5 Q. Right.  And you did not call the police about that

 6 collision initially, did you?

 7 A. No, I didn't, and he told me there wasn't no damage,

 8 forget about it.

 9 Q. Right.  But ultimately there was some exchange of

10 information about that accident, wasn't there?

11 A. Pardon me?

12 Q. Afterwards, there -- the next day or so, you were

13 contacted about that accident, weren't you?

14 A. I think my wife was because I was in the hospital.

15 Q. Right.  Because you had another accident the next day,

16 correct?

17 A. Correct.

18 Q. All right.  Now, at the time -- we're going to talk some

19 about this Ford Ranger that you bought, okay?

20 A. Okay.

21 Q. All right.  At the time you bought the Ranger, you and

22 your wife owned a 2012 Honda Odyssey; isn't that right?

23 A. That is correct.

24 Q. You also owned a 2002 or a 2003 Chrysler PT Cruiser at

25 the time; is that right?
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 1 A. That is correct.

 2 Q. Now, you had never owned a Ford Ranger before, correct?

 3 A. No, sir.

 4 Q. All right.  That is correct, right?

 5 A. Oh, that is correct.

 6 Q. All right.  Now, you found this Ranger on the Internet;

 7 is that right?

 8 A. That is right.

 9 Q. And in your deposition, you told me that you were

10 attracted to the Ranger because it was red and it was

11 beautiful; is that correct?

12 A. That is right.

13 Q. Mr. Doyle, can we call up Exhibit -- the Snyder Auto Mart

14 photos?  Exhibit Number 8.1.

15 Now, on the screen there -- you have one in front of you 

16 as well. 

17 A. Yeah, I see it.

18 Q. You see it?

19 Is this a picture of the Ford Ranger that you bought?  Is 

20 this a photograph of the Ford Ranger that you purchased? 

21 A. Correct.

22 Q. All right.  And you had never bought a car over the

23 Internet before, had you?

24 A. Never had.

25 Q. But you found this one on the Internet, and they had a
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 1 lot of photographs of the car on the Internet, correct?

 2 A. That's correct.

 3 Q. And that's one of the things that attracted you to this

 4 car, right?

 5 A. Yes.

 6 Q. All right.  And the car was at a place called Snyder Auto

 7 Mart in Findlay, Ohio; is that right?

 8 A. That's right.

 9 Q. And as I understand it, after you talked to them on the

10 phone, you and your daughter Valerie drove from Poca to

11 Findlay to look at the truck, correct?

12 A. Correct.

13 Q. And when you got there, the truck was all cleaned up and

14 ready to be sold; is that right?

15 A. Yeah, that's right.

16 Q. Could we see the Photo 4?  This is Exhibit 8.4.

17 That's just another view of the truck.  And this is what 

18 the truck looked like when you got there. 

19 A. Correct.

20 Q. It was shiny and red, wasn't it?

21 A. Yes.

22 Q. And could we see Exhibit 8.7?

23 And the interior was clean on the truck, wasn't it? 

24 A. That's correct.

25 Q. Could we see Exhibit 8.9?  
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 1 Both sides were clean, just like this, correct? 

 2 A. Right.

 3 Q. All right.  And then you even opened the hood and took a

 4 look in the engine compartment, didn't you?

 5 A. Oh, yes, I did.

 6 Q. Let's see Exhibit 8.12.  

 7 And the engine compartment was clean, wasn't it? 

 8 A. Yes, it was.

 9 Q. And we see this photograph, Exhibit 8.12, that's what the

10 engine compartment looked like on the day you bought this

11 truck, isn't it?

12 A. Yes.

13 Q. All right.  Now, you drove -- you did a test drive.  

14 Could we just go back and just see the exterior view, Mr. 

15 Doyle? 

16 You took a test drive of this truck before you bought it,

17 correct?

18 A. Oh, yes.

19 Q. And you didn't have any problems with the truck on the

20 test drive, did you?

21 A. No, I didn't.

22 Q. The gas pedal did not stick on that test drive, did it?

23 A. No.

24 Q. The brakes worked normally, didn't they?

25 A. Yes.
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 1 Q. Every time you stepped on the gas and released it, the

 2 pedal would come back to idle, right?

 3 A. Right.

 4 Q. And when you'd step on the brakes, the car would slow or

 5 stop, correct?

 6 A. Correct.

 7 Q. All right.  Now, you purchased the truck right after you

 8 did that test drive; is that correct?

 9 A. That is correct.

10 Q. Could we see Exhibit Number 7?  These are the sale

11 documents.

12 This is the bill of sale, I believe, for your truck.  And 

13 when you bought it, it cost $4,822.50, I believe. 

14 A. Okay.  That sounds about right.

15 Q. Sounds about right?  

16 At the time you bought it -- and could you enlarge it, 

17 Mr. Doyle, to show that it had -- already had 115,699 miles on 

18 the truck.  Correct? 

19 A. I was thinking it was a hundred and twelve, but --

20 Q. We're going to get to in a moment what the odometer

21 showed at the time of the wreck.

22 A. Okay.

23 Q. But I think that -- I believe that reflects 115,699.  And

24 you took delivery of that truck on November 10, 2012, correct?

25 A. Correct.
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 1 Q. All right.  And after you took delivery of that truck,

 2 you drove it straight home; is that right?

 3 A. That is correct.

 4 Q. All right.  Could we see Exhibit 29?  

 5 And this, when I took your deposition, this was the route 

 6 that you took to get home from Findlay, Ohio.  Remember that? 

 7 A. That looks about right.

 8 Q. And you drove the truck on your own all the way back from

 9 Findlay to Poca, correct?

10 A. Yes.

11 Q. And it's about, I think -- we measured it.  It's about a

12 little more than 240 miles.

13 A. That sounds about right.

14 Q. So you've got -- you drove to Findlay in the morning,

15 bought the truck, and then drove it home that night, correct?

16 A. Correct.

17 Q. By the time you got home, it was dark, wasn't it?

18 A. Yes, it was.

19 Q. But between Findlay and Poca, you drove it some on the

20 interstate and some on service streets.  You had to go through

21 Columbus, Ohio, there.

22 You didn't have any problem, did you, sir, with the 

23 accelerator pedal or the brake pedal on that car, did you? 

24 A. No, I didn't.

25 Q. Any time you wanted to accelerate away from a traffic
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 1 light or a stop sign, the car normally accelerated; and when

 2 you released the gas pedal, it went to idle, didn't it?

 3 A. Yes.

 4 Q. And you never noticed any stickiness in the accelerator

 5 pedal on the drive all the way from Findlay to Poca, did you?

 6 A. No.

 7 Q. And you didn't have any problem with the brake pedal

 8 stopping the vehicle any time you applied the brakes between

 9 Findlay and Poca; isn't that right?

10 A. That's right.

11 Q. All right.  Now, once you got it home, you had the truck

12 for ten days.  And when you went out during that ten-day

13 period, you took the new pickup truck, didn't you?

14 A. Yes.  Yes.

15 Q. Now, if the truck had 115,699 miles when you bought it

16 and by the time of the wreck it had 116,158 miles, you put

17 about 450, a little more than 450 miles on the truck in that

18 ten-day period.  Does that sound right?

19 A. Since I left --

20 Q. Now, when I asked you in your deposition if you ever had

21 any passengers in the truck during that ten-day period, you

22 didn't remember ever having any passengers in the truck with

23 you.

24 A. No, I didn't.

25 Q. And you don't remember anybody else driving that truck
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 1 during the ten-day period, do you?

 2 A. No.

 3 Q. And during that ten-day period, you never had any problem

 4 with the accelerator sticking on that truck, did you?

 5 A. No.

 6 Q. And you didn't have any problem with the brake pedal in

 7 that ten-day period, did you?

 8 A. No.

 9 Q. And you didn't have to have any maintenance or repairs

10 done to the truck during that ten-day period, did you?

11 A. No, sir.

12 Q. And, likewise, the truck never had to be jump-started or

13 anything like that, right?

14 A. No.

15 Q. And you never drove this truck off-road during that

16 ten-day period, did you?

17 A. Oh, no.

18 Q. You didn't drive any place that the truck would get dusty

19 or dirty, did you?

20 A. No, I didn't.

21 Mr. Bibb, can I ask you something? 

22 Q. Well, usually the rules are that I get to ask the

23 questions.

24 A. All right.

25 Q. Do you need to take a break?
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 1 A. No, I don't need to take a break.  I just -- okay.

 2 THE COURT:  You can ask him to restate a question or

 3 repeat a question if you don't understand the question.

 4 THE WITNESS:  Well, about the ten-day period --

 5 MR. BIBB:  Yes, sir?

 6 THE WITNESS:  At the end of the ten-day period, I

 7 did have a problem.

 8 BY MR. BIBB: 

 9 Q. Oh, we're going to get to November 20, trust me.

10 A. Okay.  That's --

11 Q. All right.  I'm talking about every day before you made

12 that last trip, the third trip, to your financial advisor.

13 A. Okay.

14 Q. All right.  Now, the condition of that truck on

15 November 20 was just about the same as it was on

16 November 10, wasn't it?

17 A. That morning?  Yes.

18 Q. I mean, you hadn't done anything to it.  You tried to

19 keep your new truck nice and clean and shiny, right?

20 A. Oh, yes.

21 Q. Right.  And you didn't drive it off-road and you didn't

22 get it dusty, did you?

23 A. No, I didn't.

24 Q. It was just about as clean as the day you bought it,

25 right?
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 1 A. Correct.

 2 Q. All right.  Now, I think we've established that all the

 3 way up until November 20, you'd not had any problems with the

 4 accelerator, right?

 5 A. Right.

 6 Q. And you hadn't had any problems with the brakes, right?

 7 A. You say I didn't?

 8 Q. You didn't up until November 20.

 9 A. I had trouble with it.

10 Q. We're going to get to that accident.

11 A. Oh, okay.

12 Q. But before your wreck, you never had any problems.

13 A. Before my crash, no.

14 Q. All right.  Now, let's go to Tuesday, November 20, all

15 right?

16 A. Okay.

17 Q. And Mr. O'Dell talked to you a little bit about it.  I

18 want to look at it in a little different way here.  But that

19 morning, you got up because you had to go and meet with

20 Mr. Frontino, your financial advisor, right?

21 A. That's right.

22 Q. You had an appointment to meet with him, correct?

23 A. Right.

24 Q. It was getting near the end of the year, and you wanted

25 to get your financial stuff in order, didn't you?
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 1 A. Right.

 2 Q. All right.  Because you're retired.  So you had some

 3 investment retirement accounts, right?

 4 A. Right.  Right.

 5 Q. You needed to look at those because it was going to be

 6 the end of the year soon, right?

 7 A. Correct.

 8 Q. All right.  And by the way, some of your financial

 9 investments were in Prudential, were they not?

10 A. They were.  That's correct.

11 Q. Okay.  Now, that morning, the truck had sat out in your

12 driveway overnight, correct?

13 A. That's right.

14 Q. But you got in it and started it and you didn't have any

15 trouble starting the truck, did you?

16 A. No, I didn't.

17 Q. All right.  Now, can we see Exhibit Number 31?  It's

18 Nease Deposition 5.

19 Now, this, you and I talked about again in your 

20 deposition, is the route that you would take to go from -- 

21 it's on the screen there -- from your house to Mr. Frontino's 

22 office; is that right? 

23 A. That looks about right.

24 Q. I mean, you agreed with me when we took your

25 deposition --
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 1 A. Okay.

 2 Q. And you've described it for the jury here this afternoon

 3 about taking the Route 25 and going through Nitro and you had

 4 to go through a bunch of -- on the way, you had to go through

 5 stop signs, right?

 6 A. Right.

 7 Q. Traffic lights?

 8 A. Right.

 9 Q. Right.  And during this first trip to Mr. Frontino's

10 office, you didn't have any problem with the accelerator pedal

11 being sticky or the accelerator sticking through any of those

12 traffic lights or stop signs on the drive from your house to

13 Mr. Frontino's, right?

14 A. That's right.

15 Q. The first trip.  And when you got to Mr. Frontino's

16 office, you then had -- you needed something signed by your

17 wife, right?

18 A. Right.

19 Q. And so you had to turn around and you drove all the way

20 back to your house, right?

21 A. That's right.

22 Q. And you went through all the same stop signs and traffic

23 lights and whatnot from St. Albans back to Poca, all the way

24 through Nitro, right?

25 A. Right.
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 1 Q. And, again, the accelerator didn't stick at all on that

 2 trip.

 3 A. No.

 4 Q. The brakes worked just fine, right?

 5 A. That's right.

 6 Q. All right.  Now, and each one of these trips would take

 7 you 15 or 20 minutes, correct?

 8 A. Correct.

 9 Q. Because it's about 7 miles from your house to Mr.

10 Frontino's office, right?

11 A. That sounds about right.

12 Q. Now, this last trip that you made -- okay? -- this is

13 where we want to get focused on, all right?  It's now you've

14 gotten whatever you needed Mrs. Nease to sign.  You've gotten

15 back in your truck and you're driving back to Mr. Frontino's

16 office.  

17 Are you with me? 

18 A. Yes.

19 Q. And, again, all the way through Poca, all the way through

20 Nitro, over the bridge, over the river to that traffic light,

21 you had no problems with the accelerator, correct?

22 A. That's right.

23 Q. And no problems with the brakes, correct?

24 A. Correct.

25 Q. All right.  Now, you turn -- either you had to wait for
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 1 the light to turn left onto Route 60 or you caught the turn

 2 signal, but in any event, you make a left turn and now we're

 3 on Route 60 heading towards Mr. Frontino's office.

 4 Are you with me? 

 5 A. Right.

 6 Q. All right.  Can we now see Nease Deposition Exhibit 6?  

 7 Do you remember this view that I showed you during your 

 8 deposition?  Do you remember this? 

 9 A. Yes, I do.

10 Q. Isn't Google Earth amazing to be able to see all of this

11 detail?  

12 But I asked you where you recalled the car -- or, excuse 

13 me -- the truck starting to accelerate.  Do you remember that? 

14 A. Yes, I do.

15 Q. And I gave you a Sharpie, and you drew two lines on Route

16 60, right?

17 A. Right.

18 Q. And those two lines are on this exhibit that you and the

19 jury are looking at, and the word "Accelerate" is written

20 right above those two lines, correct?

21 A. Okay.

22 Q. And that is where you believe that your truck began to

23 accelerate on that day; is that correct?

24 A. That's what I'm trying to remember.  I remember --

25 Q. Is that a yes?
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 1 A. Yes.

 2 Q. All right.  And that's somewhere between the church there

 3 on Route 60 and the Ford car dealership, correct?

 4 A. Okay.

 5 Q. I mean, that's what you told us that day in your

 6 deposition, right?

 7 A. I'm sorry?

 8 Q. That's what you've -- if you recall, in your deposition

 9 last June, this is where you told us the car started to

10 accelerate, correct?

11 A. Right.

12 Q. All right.  Now, once you -- you think you were in the

13 slow lane when the truck started to accelerate; is that

14 correct?

15 A. I'm thinking I passed somebody and then I moved back into

16 the right lane.

17 Q. And that's when you took your foot off of the gas pedal?

18 Did you take your foot off the gas pedal?

19 A. Well, yeah, to get it back down to, you know, 40 miles.

20 What is it?  Fifty up through there?

21 Q. Fifty.  And was there any time that you were driving much

22 slower than the speed limit and weaving in your lane of

23 travel?  Do you remember that?

24 A. No, I don't remember driving slow.

25 Q. Don't remember driving slow or weaving?  Were you weaving
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 1 in your lane of travel?

 2 A. If I was weaving, that's when the accelerator got stuck

 3 on me.

 4 Q. And if that was happening, you were going you believe

 5 faster, right?

 6 A. Yes.

 7 Q. All right.  Now, were you -- were you preoccupied or have

 8 anything with you?  Were you looking at anything in the car?

 9 A. Well, no.

10 Q. Okay.  Now, you had brought the papers, the Prudential

11 papers.  Did you have -- were you looking at them to make sure

12 you got them all signed correctly?

13 A. No, I didn't.

14 Q. Not at all?

15 A. No.

16 Q. All right.  Now, when the truck started to accelerate or

17 when you felt it accelerate, you not only tapped the

18 accelerator pedal, but you told me you also stomped the

19 accelerator pedal.

20 Do you remember using that word? 

21 A. Stomped it?

22 Q. Yes, sir.

23 A. Yes, I think I told you that.

24 Q. And if you stomped the accelerator pedal, you would have

25 pushed it all the way to the floor, right?  If you stomped --
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 1 A. I stomped it.  I tapped it.

 2 Q. And then you stomped it.

 3 A. Then I hit it real hard.

 4 Q. Hit it real hard?

 5 A. Yeah.

 6 Q. And when you hit it real hard, you hit it all the way to

 7 the floor.

 8 A. It just speeded up more.

 9 Q. Right.  But you hit it real hard with your foot, correct?

10 A. Yeah, but it didn't go all the way to the floor.

11 Q. Right.

12 A. After that, I kept tapping it.

13 Q. Right.  Did the pedal ever go all the way to the floor?

14 A. Yes, sir.

15 Q. Okay.  When you stomped it?

16 A. No, sir, after I started tapping it again.

17 Q. Now, at the same time, you said -- told me that while you

18 were up there on Route 60, you looked down at your feet.  This

19 was in your deposition.  And you could see that your right

20 foot was on the accelerator pedal, right?

21 A. Right.

22 Q. Okay.  And then you started trying to brake the vehicle,

23 correct?

24 A. Right.

25 Q. And when you braked it, you stood on the brake pedal,
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 1 didn't you?

 2 A. Yes, I did.

 3 Q. You applied all the force you could to that brake pedal;

 4 is that right?

 5 A. Yes.

 6 Q. And you have -- and with Mr. O'Dell, you were in better

 7 shape than you are today at that time, right?

 8 A. Right.

 9 Q. You told me that not only could you walk up a flight of

10 stairs, you could run up a flight of stairs at that time.

11 A. I remember telling you that.

12 Q. And is that true?

13 A. Yes, that's true.

14 Q. All right.  And you told me that you had a gym or

15 Nautilus machines in your house, right?

16 A. Yeah, in my garage.

17 Q. Including the thing where you have to push your feet to

18 move the weights, right?

19 A. Right.

20 Q. And you were able to do that too at that time, weren't

21 you?

22 A. Yes.

23 Q. So you were able to apply a lot of force to the brake

24 pedal, correct?

25 A. Yes.
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 1 Q. But did the brake pedal stop or slow the vehicle at all?

 2 A. No, it didn't.

 3 Q. Did it seem to you that no matter what you did with the

 4 brake pedal, the car continued to speed up?

 5 A. That's right.

 6 Q. Now, there's a point marked on that exhibit that's on the

 7 screen right now that shows the word "Brake."  Do you see

 8 that?  And I asked you in the deposition to draw a mark where

 9 you started to apply the brakes.  And that was your best

10 estimate that you drew on the map; is that right?

11 A. Okay.

12 Q. I mean, wasn't that your best estimate of where you

13 applied the brakes, Mr. Nease?

14 A. Yes.

15 Q. And that still is today, isn't that?

16 A. Yes.

17 Q. All right.  And then if we look way over to the far right

18 side of that exhibit, do you see the word "Mousie's"?  And

19 that's the car wash you drove through where that blue roof is.

20 That's the car wash bay you drove through right before you hit

21 the brick building, correct?  

22 A. Where the red circle --

23 Q. Yes, sir.  They circled it to make it easy for the jury

24 and all of us to see it.

25 A. Okay.
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 1 Q. All right.  Now, before you got there, you deliberately

 2 turned your steering wheel to the right to run off of Route

 3 60, right?

 4 A. I turned it deliberately.

 5 Q. Because you were -- you told us that you were scared that

 6 you were going to run into somebody, correct?

 7 A. Yeah, that's right.

 8 Q. And could we see Exhibit -- is it 34?  These are those

 9 photos that some family member made and furnished us.

10 Again, I think we've seen this picture a little earlier 

11 today with either Mr. Kemplin or Officer Dent, I believe, 

12 looked at this.  And the headlights that we see up there in 

13 the distance, this was the direction you were traveling, 

14 correct? 

15 A. Right.

16 Q. And you went off the road, and first you went through

17 some grass, right?

18 A. Correct.

19 Q. And you drove through that grass.  

20 And could we see 34.2?   

21 And you went through the grass there.  And you then went 

22 into the parking lot for Domino's, right? 

23 A. Correct.

24 Q. And you remember doing that, correct?

25 A. Yes.
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 1 Q. And all this time, you've got your foot on the brake; is

 2 that right?

 3 A. Yes.

 4 Q. And you've not only got your foot on the brake, you're

 5 pushing as hard as you can on the brake pedal; is that right?

 6 A. Yes.

 7 Q. Okay.  You didn't change pedals, did you?

 8 A. Oh, no.

 9 Q. Once you got on the brake here after you got off the

10 road, you stayed on the brake, correct?

11 A. That's right.

12 Q. Now, the other thing, once you got off the road, you

13 didn't have time to look down at your feet anymore, did you?

14 A. No.

15 Q. You were looking straight ahead.

16 A. I was looking straight ahead.

17 Q. All right.  So then we cross -- could we see 34.3?  

18 And that's, again, looking -- and then you jumped this 

19 curb at Domino's, right, that we see in this photograph?  Is 

20 that correct? 

21 A. That's right.

22 Q. And then went through the Domino's lot, through Mousie's

23 lot, and into the brick wall, correct?

24 A. That's right.

25 Q. And all that time, you kept your foot on the brake pedal;
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 1 is that correct?

 2 A. Mr. Bibb, when I hit that curb, I was being jerked all

 3 around, sir.  I can't say I had my foot on the brake all that

 4 time.

 5 Q. Did you take your foot off a pedal?

 6 A. I don't think I took it off, but --

 7 Q. Okay.  But if you took it off, did you change pedals?

 8 A. Did I change pedals?

 9 Q. Yes, sir.  Did you put it back on the brake pedal or did

10 you -- if you came on, did you get on the gas?

11 A. There ain't no way I'm putting it back on the

12 accelerator.

13 Q. Right.  So you kept your foot, as best you could, on the

14 brake pedal the whole time; is that right?

15 A. Yes.

16 Q. Now, did you ever attempt to shift the transmission to

17 neutral during this?

18 A. No, sir, I didn't.

19 Q. Did you ever attempt to turn off the engine?

20 A. Not until I hit the wall.

21 Q. Okay.  Now, did you ever hear the sound of brakes

22 squealing?

23 A. No.

24 Q. Now, after you hit the wall and Mr. Kemplin -- you heard

25 him testify earlier today, the gentleman that was vacuuming
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 1 his car?

 2 A. Yes.

 3 Q. Do you remember him coming to try to help open your door?

 4 A. I don't remember what the guy looked like, but I remember

 5 someone coming and trying to open the door.

 6 Q. All right.

 7 A. I remember he was talking doing this (indicating), you

 8 know.  I remember all that.

 9 Q. And while he was doing the cut-it-off sign under his

10 throat there (indicating), you were still in the truck, right?

11 A. Yes.  Yes.

12 Q. Okay.  And you heard Mr. Kemplin testify that the engine

13 seized or stopped suddenly.

14 A. Yes, I heard him say that.

15 Q. And does that match with your recollection?

16 A. My recollection, when I finally got out of the truck,

17 that rear wheel was -- the engine was running wide open and

18 the rear wheel was spinning and smoking.  That's what I

19 recollect.

20 Q. But have you been told that by people after this, that

21 the rear wheels were spinning and smoking?

22 A. I'm sorry?

23 Q. Have you been told that by people?

24 A. No.

25 Q. All right.  But, you know, because he was pretty clear
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 1 that the car was -- the truck was off before you ever got out

 2 of the truck.  Do you understand that?

 3 A. Yes, I understand that.

 4 Q. All right.  And could it have been that way?  Could the

 5 engine have shut off before you got out of the truck?

 6 A. You say it could have?

 7 Q. Could it have happened the way Mr. Kemplin described it?

 8 A. Oh, yes, it's possible.

 9 Q. Now, you got out, and shortly thereafter the police

10 arrived, right?

11 A. That's right.

12 Q. And you told the officer that you thought the accelerator

13 had stuck, correct?

14 A. Yes.

15 Q. Did you ever tell him that your brakes didn't work?

16 A. No, I didn't.  I don't remember telling him that.

17 Q. Now, I want to talk to you just -- and I'm going to talk

18 to you a little bit now about some of your medical issues that

19 we've talked a lot about.  But I want to talk a little bit

20 about the medical before the accident, okay?  

21 Now, I understood when I asked you in your deposition if 

22 you'd ever had any back surgery -- and you told me you'd had 

23 five back surgeries, is that right, before the accident? 

24 A. Yes.

25 Q. And the last surgery was when I think Mr. O'Dell talked
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 1 to you about, and that was in March of 2012; is that right?

 2 A. That's right.

 3 Q. And that was done I believe at Johns Hopkins, correct?

 4 A. Correct.

 5 Q. And in the past when you'd have these back surgeries,

 6 they seemed to work for a while, but then the pain would come

 7 back?  Did I understand your testimony to be like that?

 8 A. Yes.

 9 Q. All right.  So this surgery had been in March of 2012,

10 and now we're about eight months later.  Had the pain come

11 back?

12 A. After my last surgery?

13 Q. Yes, sir.  Were you having any pain?

14 A. No, sir.

15 Q. Okay.  Were you taking any medications for that?

16 A. I went to Dr. Moreland for arthritis pain.

17 Q. Okay.  Dr. Moreland?

18 A. Give me -- I think it was Tylenol 3.

19 Q. All right.  Now, did your wife help you keep track of

20 your medications?

21 A. Well, yeah, she -- yeah.

22 Q. You know, sometimes --

23 A. Yeah, she put them on one of them trays.

24 Q. Would she lay them out for you?

25 A. Yeah.
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 1 Q. Did you have one of those pillboxes where you have the

 2 different days of the week?

 3 A. Yes.

 4 Q. And if you had to get a prescription filled, are you like

 5 me; your wife would be the one to go to the pharmacy and pick

 6 it up?

 7 A. Well, yeah, sometimes, and then sometimes I -- you know,

 8 before the accident, I'd go get it.  But after the accident,

 9 yeah, she had to do it all.

10 Q. All right.  But generally she was in charge, even before

11 the accident, she handled all the household finances, she kept

12 track of your pills, she did all those sorts of things that,

13 frankly, a lot of wives do, right?

14 A. Yeah.

15 Q. All right.  Now, let me ask you, you remember we sent you

16 some written questions, sent them through your lawyers, called

17 interrogatories.  Do you remember that?

18 A. I vaguely remember.

19 Q. All right.  And one of the things -- Mr. Doyle, this is

20 Exhibit 20.

21 These questions were to be answered by you and your wife.   

22 And if we could get the verification page up there first, 

23 Mr. Doyle.   

24 And in answering these interrogatories, you answered them 

25 on February the 18th.   
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 1 You get the date down there.  February 18, 2014.

 2 And it's signed -- that's your signature, isn't it,

 3 Mr. Nease? 

 4 A. Yes, it is.

 5 Q. You need to be sure to keep your -- answer into the

 6 microphone if you can.

 7 A. Oh, yes.

 8 Q. And then do you recognize your wife's signature below

 9 that?

10 A. Yes.

11 Q. All right.  And it's notarized.  You had it notarized.

12 And, in fact, it says up here that Howard and Nancy Nease,

13 after being duly sworn, confirm that the facts and allegations

14 contained are true, except insofar as they are stated to be

15 upon information -- okay? -- and we believe them to be true,

16 okay?  

17 You see that?  Do you recall signing that? 

18 A. I remember signing something like that.

19 THE COURT:  Please speak into the microphone.

20 THE WITNESS:  Oh.  I remember signing something like

21 that.

22 BY MR. BIBB: 

23 Q. Right.  And you remember you read through the responses

24 to make sure that they were true and correct, right?

25 A. Right.
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 1 Q. Let's take a look, if we could, then, at interrogatory

 2 number 9, Mr. Doyle.  If you could blow that up so it's big

 3 enough that we could read, just the question first.

 4 And we asked you to state whether Howard E. Nease 

 5 consumed or otherwise ingested anything containing alcohol or 

 6 drugs, including, without limitation, over-the-counter 

 7 medications, prescription medications, and controlled 

 8 substances during the 48-hour period preceding the incident.  

 9 And, if so, identify the alcohol or drug by brand name and 

10 common or generic name, state the quantity of alcohol or drugs 

11 ingested, and the time of ingestion, identify all persons with 

12 knowledge of such ingestion, and identify any documents, for 

13 example, prescriptions, relating to the alcohol or drugs 

14 ingested. 

15 And your answer was, if we could see that, Howard Nease

16 did not consume alcohol in the 48 hours before the subject

17 collision.  Below is the responsive information to this

18 interrogatory.  And you listed here 17 prescriptions.

19 And the question was, during the 48 hours beforehand, 

20 these -- you took one or more or all of these prescriptions -- 

21 MR. O'DELL:  Your Honor, I object.  It's not 17

22 prescriptions.  A lot of those things are multivitamins and

23 Vitamin --

24 THE COURT:  All right.  Rephrase your question.

25 BY MR. BIBB: 
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 1 Q. You took these 17 medications during the 48-hour period

 2 prior to this crash, correct?

 3 A. The Neuronthrin [sic] --

 4 THE COURT:  Mr. Nease, you need to move the

 5 microphone.

 6 THE WITNESS:  I'm sorry, Your Honor.

 7 THE COURT:  I know.

 8 THE WITNESS:  The Neuronthrin I did not take.  I ran

 9 out back in -- towards the end of October.

10 THE REPORTER:  I'm sorry.  Start over and say that

11 again for me.  Say that again, your whole answer.

12 THE WITNESS:  Neuronthrin -- 

13 THE COURT:  Neurontin?

14 THE WITNESS:  Yes.  I did not take it.  I didn't

15 have any after October -- towards the end of October.  Now, I

16 need to look at the rest of them.

17 THE COURT:  You can also look down, Mr. -- if you

18 look down to your side there, there's a TV screen.

19 THE WITNESS:  Oh, I'm sorry, Your Honor.

20 THE COURT:  Yeah.  If you would, pull that

21 microphone over towards you, and if you need to -- no, the

22 microphone.  Pull that down.  It will bend down even more.

23 The microphone will bend down if you need to.

24 THE WITNESS:  Okay.  Ativan.  That was -- Ativan,

25 that was replaced.
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 1 THE COURT:  I think it just went off.  Hold on.  Tap

 2 on the microphone.  All right.

 3 THE WITNESS:  Okay.  Ativan was replaced with

 4 Elavil.

 5 BY MR. BIBB: 

 6 Q. The Elavil rather than the Ativan.

 7 A. Yeah.

 8 Q. Now, you understand, Mr. Nease, that this interrogatory

 9 that you signed under oath in February of 2014 has never been

10 amended.  You've never tried to correct that interrogatory.

11 A. No, I --

12 Q. Right.  Now, let me also ask you now, when you got to

13 the -- as I understand your testimony today, you don't

14 remember being at the hospital following your crash; is that

15 right?

16 A. That's right.

17 Q. Now, you were taken to CAMC, correct, and were seen in

18 the emergency department there?  Is that your understanding?

19 A. I thought I was sent to Thomas and then they sent me to

20 CAMC, but I'm not sure.

21 Q. All right.  You know your wife came to the hospital to be

22 with you.

23 A. Yes.

24 Q. Are you aware of that?

25 A. Yes.
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 1 Q. Do you remember her being there in the emergency room?

 2 A. I remember my wife being there.

 3 Q. All right.  So you do remember that much of being in the

 4 emergency room, that your wife was there too, right?

 5 A. Okay.

 6 Q. Do you remember that?  Do you remember that your wife

 7 came to see you?

 8 MR. O'DELL:  Your Honor, may we approach?  

 9 THE COURT:  Yes, you may.  

10 If plaintiffs would come on this side and defense on this 

11 side. 

12 (Bench conference on the record with counsel) 

13 MR. O'DELL:  I don't want to make a big deal out of

14 it, but he's moved -- is leaving things on the board after

15 he's moved on to other questions.

16 THE COURT:  Leaving what things?  You mean up on the

17 screen?

18 MR. O'DELL:  Yeah, on the screen.

19 MR. BIBB:  I'll take them down.  If that was the

20 objection, I'll be glad to take that down.

21 MR. O'DELL:  It's been taken down.  I'd like for you

22 to caution him that once you show something and move on, just

23 don't leave things up.

24 MR. BIBB:  I think that happens to both sides.

25 THE COURT:  Yeah.  Okay.
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 1 MR. BIBB:  We try to remember, but we don't.

 2 THE COURT:  If you would, I'm concerned that the

 3 back of his chair is going to get awfully close to this step.

 4 So, if you would, if you could just help him reposition onto

 5 this side and then move that microphone out.

 6 MR. BIBB:  We don't want him to fall off.

 7 We've got, like, five minutes.

 8 (End of bench conference) 

 9 THE COURT:  We might be done with that now anyway.

10 MR. O'DELL:  Is he done with that?

11 THE COURT:  At least for now.

12 Mr. Nease, I just want you to be careful not to scoot 

13 back much further in your chair because of the steps there.  

14 So if you need to reposition, swing around this way so you can 

15 see the screen and use the microphone to talk out through 

16 here. 

17 THE WITNESS:  Thank you, Your Honor.

18 BY MR. BIBB: 

19 Q. Have you got plenty of clearance up there, Mr. Nease,

20 now?

21 A. Yes.

22 Q. Okay.  All right.  Because I've only got a very few

23 questions and I'll be finished, okay?

24 A. Okay.

25 Q. If we could see the emergency room record in the
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 1 emergency department, just the first page, just to get the

 2 date and everything.

 3 This is Defendant's Exhibit 275.2.  And you were seen on 

 4 November 20, and this shows at 1400 hours, at 2:00 in the 

 5 afternoon, in the emergency room at CAMC, okay? 

 6 A. Okay.

 7 Q. And one of the things that they do when they see somebody

 8 in the emergency room is they try to determine what

 9 medications they're on, okay?

10 A. Okay.

11 Q. And if we could see on the next exhibit there the

12 medications.  And this is on the second page here.  These are

13 the medications that the hospital was told that you were on at

14 the time you arrived in the emergency room.

15 Now, does that refresh your recollection that you were on 

16 Neurontin and these other medications at that time, or at 

17 least you and your wife advised them that you were? 

18 A. Mirapex I only take at nighttime.  I don't -- I don't

19 know how --

20 Q. Right.  And you took it the night before this accident --

21 A. Yes.

22 Q. -- that occurred the next morning, right?

23 A. Yes.

24 Q. Now, do you remember talking to the emergency room

25 doctors to help you be treated?
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 1 A. No, I don't.

 2 Q. If we could go back to that first page and let's look at

 3 the chief complaint.  If you'd blow that up.

 4 Do you remember telling them that the chief complaint you 

 5 had was you had wrecked your car?  "I wrecked my car."   

 6 Do you remember telling them that? 

 7 A. I could have told them that.  I don't remember.

 8 Q. If you'd go down to the history of present illness.

 9 Now, the only people that were there in the emergency 

10 room to talk to them about -- the doctors there, were either 

11 you or your wife; isn't that correct? 

12 A. Do you want me to read this?

13 Q. I'm going to read it to you.

14 A. Okay.

15 Q. But I just -- first of all, you and your wife were there

16 in the emergency room, correct?

17 A. Okay.

18 Q. And it says this 71-year-old male -- that's you, right?

19 -- presented by EMS -- that's the ambulance service -- 30

20 minutes after the gentleman wrecked his 2001 Ford Ranger.

21 He -- that would have to be you -- notes that he was 

22 doing approximately 65 miles an hour for unknown reason with 

23 questionable loss of consciousness.   

24 Did you lose consciousness in this wreck? 

25 A. No, I did not.
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 1 Q. The gentleman veered off the road, down an embankment,

 2 and ran -- it says ran through a brick wall.

 3 But did you run off the -- veer off the road, down an 

 4 embankment, and run into a brick wall?   

 5 That's what happened in your wreck, didn't it? 

 6 A. Into a red wall?

 7 Q. Brick wall.

 8 A. I went into a brick wall, yes.

 9 Q. Right.  Bystanders note that the patient was continually

10 pushing on the accelerator, and the wheels were spinning while

11 the vehicle had come to a stop, and they asked him to turn off

12 his engine.

13 Do you remember that? 

14 A. I remember them telling me to cut the ignition off after

15 I hit the wall, right.

16 Q. This is being put together only a matter of an hour or

17 two after your accident.

18 No cab intrusion.  In other words, the cab of your truck 

19 was not crushed.   

20 The windshield, door, and steering wheel were intact; 

21 however, the air bag deployed.   

22 Your air bag deployed, didn't it? 

23 A. Yes.

24 Q. Patient -- patient was wearing a seat belt.  Correct?

25 A. Right.
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 1 Q. He was ambulatory at the scene.

 2 In other words, you could walk around at the scene.  

 3 That's correct, isn't it? 

 4 A. Walk around?

 5 Q. At the scene.  You were up and walking.

 6 A. Yes.

 7 Q. With an unknown loss of consciousness.

 8 You don't know whether you lost consciousness or not, do 

 9 you? 

10 A. No, I was alert.  I was alert before the accident and

11 after.

12 Q. All right.  If we could go to the next paragraph of the

13 history and present illness.

14 All right.  Here in the emergency department, the patient 

15 only notes some right rib tenderness and anterior rib 

16 tenderness.   

17 Your ribs hurt after this wreck, didn't they? 

18 A. Yes.

19 Q. No headache or altered mental status complaints.  Denies

20 any chest discomfort or shortness of breath.  No abdominal

21 pain, nausea, vomiting or diarrhea.  The patient cannot note

22 why he wrecked his vehicle.

23 Do you remember telling the people at the emergency room 

24 you didn't know why you wrecked your vehicle? 

25 A. No, I don't remember telling them that.  The accelerator
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 1 stuck.

 2 Q. There is questionable loss of consciousness versus

 3 sleepiness.

 4 Do you remember an issue about sleepiness? 

 5 A. No.

 6 Q. There were no passengers accompanying the patient in the

 7 vehicle; however -- and there wasn't anybody in the car with

 8 you, right?  Nobody in the truck with you at the time of the

 9 wreck.

10 A. No.

11 Q. However, he is accompanied by his wife here in the

12 emergency department.

13 So your wife was with you in the emergency department, 

14 right? 

15 A. Right.

16 Q. The wife notes that the patient does not normally talk

17 the way he is currently, slurring some of his words, and does

18 appear more fatigued, slightly somnolent -- I think that's

19 sleepy -- than his typical baseline, than he typically is.

20 Do you remember that you were slurring your words and 

21 seemed fatigued? 

22 A. No, I don't.

23 Q. Okay.  And, again, but you were at the emergency room

24 being seen by trained physicians within an hour or two of your

25 crash, correct?
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 1 A. I don't remember how long it was before anybody seen me.

 2 MR. BIBB:  All right.  If I could have one moment,

 3 Your Honor.

 4 THE COURT:  You may.

 5 MR. BIBB:  Your Honor, I need to do a little bit of

 6 housekeeping on moving some of the exhibits into evidence.

 7 I'd like to gather them all up and do that at the end of the

 8 day here if I could.

 9 THE COURT:  That's fine.

10 MR. BIBB:  I'll turn it so we can pass the witness

11 and get that done right now.

12 THE COURT:  All right.  Any redirect?

13 REDIRECT EXAMINATION 

14 BY MR. O'DELL: 

15 Q. Mr. Nease --

16 A. Yes.

17 Q. -- you heard Mr. Kemplin come in here and testify.  You

18 sat right there, correct?  Mr. Kemplin?

19 A. Yes.

20 Q. And Mr. Kemplin says he walked over to your truck almost

21 immediately after the crash, and you were totally with it,

22 correct?

23 A. Right.

24 Q. And the police officer showed up on the scene, and you

25 were totally with it, correct?
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 1 A. Correct.

 2 Q. You heard them both testify to that?

 3 A. Yes.

 4 Q. You also testified that after you talked to the police

 5 officers, that you don't really remember anything; and the

 6 next thing you remember is being in the hospital with your

 7 grandparents -- or your grandkids coming, and tubes and things

 8 like that coming out of you, right?

 9 A. Right.

10 Q. So you were obviously a very hurt man.

11 A. I'm sorry?

12 Q. You were a very hurt man in that crash.

13 A. Yes, I was.

14 Q. Rich, could you pull up 2A003?  If you could highlight

15 the written part at the top, and also highlight the date.

16 Highlight the date first, please.

17 The date of this document shows that it is the day of the 

18 crash, correct, Mr. Nease? 

19 A. Pardon me?

20 Q. Do you see that this document shows that this is the day

21 of the crash, 11/20/12?

22 A. Yes.

23 Q. Now, if we go to the wording, I'm going to read it and

24 ask if you remember this as well.

25 This is a 71-year-old man who was a restrained driver in 
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 1 a truck today.  The patient was going approximately 50 to 

 2 60 miles an hour when somehow he lost control of the vehicle.  

 3 He is unsure exactly how he lost control of his vehicle, but 

 4 he believes the accelerator may have got stuck.  The 

 5 patient -- it says "weird" -- off the road and struck a 

 6 concrete wall.  The patient says he did not lose 

 7 consciousness.  He does not remember having any chest pain, 

 8 dizziness, or lightheadedness prior to the crash.  EMS was 

 9 called to the scene.  The patient does not remember feeling 

10 abnormal; however, the reports from the EMS ride, the patient 

11 seemed to be confused and talking out of his head at times 

12 with slurred speech.  On presentation to the ED, the patient 

13 was complaining of epigastric abdominal pain as well as 

14 right-sided chest pain; however, he was lucid and did not seem 

15 to be confused at that time.   

16 Do you see that? 

17 A. Yes.

18 Q. This is also the date of the crash at CAMC?

19 A. Okay.

20 Q. The parts that Mr. Bibb just read to you were reports

21 from the ambulance drivers, correct?

22 A. Yes.

23 MR. BIBB:  Objection, Your Honor.  Lack of

24 foundation.

25 THE COURT:  Well, what --
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 1 MR. O'DELL:  I'll move on, Your Honor.

 2 THE COURT:  All right.  Well, then, you withdraw the

 3 question and the answer or --

 4 MR. O'DELL:  Yeah, I'll withdraw it.

 5 THE COURT:  All right.

 6 BY MR. O'DELL: 

 7 Q. Mr. Nease, Mr. Bibb asked you some questions about maybe

 8 some things shifting into neutral or turning your car off.

 9 Did you see any warning stickers from Ford that advised 

10 you that their accelerators were known to stick and that if it 

11 happened, what you should do?   

12 Were any of those kind of stickers in your car? 

13 A. No.

14 Q. And I take it while you're trying to get the gas pedal

15 unstuck and your car is speeding up, were you holding onto the

16 steering wheel with both hands?

17 A. Oh, yes.

18 Q. Were you scared?

19 A. Yes, I was scared.

20 Q. Did you make evasive action to try to save others?

21 A. Pardon me?

22 Q. Did you make evasive action to try to save other people,

23 to stop from having a crash?

24 A. Yes.

25 Q. If you looked at that medication list that Mr. Bibb just
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 1 put up there, some of those -- there's, like, three

 2 cholesterol medications.

 3 How many cholesterol medications did you take at once? 

 4 A. One.

 5 Q. And you said you took two blood pressure medications,

 6 correct?

 7 A. Right.

 8 Q. Okay.  And I think you also testified some of those

 9 medications you took at night, like Elavil and Mirapex?

10 A. Right.  And Elavil I only took when I needed it.

11 Q. And the Neurontin you said you believe you ran out of

12 sometime in October?

13 A. Correct.

14 Q. Were you lucid?  Do you -- you remember the crash, right?

15 A. Oh, yes.

16 Q. Did any type of medications have anything to do with

17 anything?

18 A. No, it did not.  I was very alert.

19 MR. O'DELL:  I think that's all I have.  Thank you.

20 THE COURT:  All right.  Any recross?

21 MR. BIBB:  Nothing further, Your Honor.

22 THE COURT:  All right.  Mr. Nease, that completes

23 your testimony.

24 THE WITNESS:  Okay.

25 THE COURT:  You may step down.
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 1 THE WITNESS:  Thank you.

 2 THE COURT:  Ladies and gentlemen, this is a good --

 3 obviously a good time to break.  So we're going to recess

 4 until 9:00 a.m. tomorrow.

 5 Remember my previous instructions.  Don't deliberate on 

 6 the case.  Don't discuss it with anyone.  Don't do any type of 

 7 investigation or research.  We'll see you back here tomorrow 

 8 morning with open minds at 9:00 a.m.   

 9 I'd like to see the lawyers just briefly after the jury 

10 has departed to take up a couple of minor things.   

11 (Jury Out) 

12 THE COURT:  All right.  Go ahead.  You wanted to

13 deal with some exhibits?

14 MR. BIBB:  Yes, sir, Your Honor.  We'd move the

15 introduction -- and I'll make sure the clerk gets copies -- of

16 Exhibit 7.  That's the Snyder Auto Mart sales record.

17 Exhibits 8.3, 8.4, 8 point -- why don't I just move all of

18 Exhibit 8 in.  It's photographs from Snyder Auto Mart.

19 THE COURT:  Any objection?

20 MR. O'DELL:  (Shakes head from side to side)

21 MR. BIBB:  29 and 31.  Those are the two maps of the

22 routes.  I don't think there's any objection to that.

23 MR. O'DELL:  (Shakes head from side to side)

24 THE COURT:  All right.

25 MR. BIBB:  34, which was -- oh, 34 were the family
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 1 photographs, the family photographs that were produced to us.

 2 We're not clear who took them, but they were produced by the

 3 plaintiffs to us, and we used three of those.  There's about a

 4 dozen of those, Mr. Javins.

 5 THE COURT:  All as one exhibit?

 6 MR. BIBB:  All as one exhibit.  They're marked

 7 individually with a .1, .2.  

 8 THE COURT:  And what's that number?

 9 MR. BIBB:  That is Exhibit Number 34.

10 THE CLERK:  There's 20 of them.

11 THE COURT:  We are guessing there's about 20 of

12 them.  Does that sound right?

13 MR. BIBB:  That may be correct.

14 THE COURT:  All right.

15 MR. BIBB:  Exhibit 20, which were the interrogatory

16 responses.  

17 THE COURT:  All right.

18 MR. BIBB:  And then 275.2 and 275.3, which were the

19 emergency room records.

20 MR. O'DELL:  Go ahead.

21 MR. BIBB:  And Exhibit -- that's it.

22 THE COURT:  All right.  Is there any objection to

23 any of those exhibits?

24 MR. O'DELL:  No objection.

25 THE COURT:  All right.  They're each admitted.  
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 1 MR. BIBB:  Thank you, Your Honor.

 2 MR. JAVINS:  Housekeeping.

 3 THE COURT:  Yes.

 4 MR. JAVINS:  Plaintiffs' 87-16 and Plaintiffs'

 5 87-14, which were introduced during Mr. Kemplin, is there any

 6 objection?  I think there was no objection.

 7 MR. COOKE:  No objection.

 8 THE COURT:  All right.  That's 18-16?

 9 MR. JAVINS:  87-16, 87-14.

10 THE COURT:  Okay.

11 MR. O'DELL:  Your Honor, I would ask that --

12 THE COURT:  Hold on just a minute.

13 MR. O'DELL:  We have two pictures.

14 THE COURT:  I said hold on just a minute.

15 MR. O'DELL:  Oh, I'm sorry.

16 THE CLERK:  I need to know, 275.2 and 275.3, are any

17 of the other 275's going to be --

18 MR. BIBB:  Why don't we just do all of 275 too --

19 that's the emergency department record -- to make it simpler.

20 MR. COOKE:  It's just 275.2 and 275.3.

21 MR. BIBB:  Okay.  I'm sorry.  Just 275.2 and 3.  I

22 apologize.

23 THE COURT:  Well, let me just tell you, one problem

24 that we've got is that when you have, as a single exhibit

25 number, a number of subparts or other pages that are
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 1 differently -- separately numbered, if you don't end up moving

 2 them all, you've got to go through those and pull out what

 3 you're not offering, because we're not going to remember.

 4 MR. BIBB:  Right.  And we will do that, Your Honor,

 5 because I think 275 may be listed as the medical records.

 6 THE CLERK:  It says 275 is all interrogatories,

 7 requests produced, requests for admissions, including all

 8 responses thereto or exhibits referred to, and the responses

 9 exchanged between the parties in this case.

10 MR. BIBB:  I don't know why it's identified as that.

11 I'll have to speak to my boss about that.

12 THE COURT:  All right.  Well, why don't you try to

13 straighten that out.  I assume at this point you don't intend

14 to move anything that wasn't identified other than it looks

15 like in a couple of instances you've got additional photos

16 that were part of a single exhibit number.

17 MR. BIBB:  That the parties have all seen numerous

18 times, so --

19 THE COURT:  I don't doubt that, but you folks are

20 going to have to take the time to figure out what parts of

21 these exhibits you want in and are moving and those that

22 aren't.

23 THE CLERK:  It's the same question with 87.

24 THE COURT:  We've got the same question with Exhibit

25 87.
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 1 THE CLERK:  Because it doesn't -- it just says

 2 Petersen photos.  If there are other 87 --

 3 MR. JAVINS:  That's why I said 16 and 14.

 4 THE COURT:  Okay.  But if 87 is a set of pictures,

 5 including 16 and 17 or whatever you've just numbered, that's

 6 fine, except that now there's also all those others that are

 7 part of that exhibit that we don't know if you're going to

 8 seek to admit now or later or never.

 9 MR. JAVINS:  Understood.

10 THE COURT:  So then we end up with an Exhibit 85 or

11 whatever that may have things that nobody moved.  So figure

12 that out.

13 MR. BIBB:  We'll figure that out tonight.

14 THE COURT:  Is there anything else we need to deal

15 with, then, this evening?

16 MR. O'DELL:  Well, I've got the same problem, Your

17 Honor, on some pictures.  So we'll deal with that too.

18 THE COURT:  That's fine.

19 MR. BIBB:  We'll put them all on the record.

20 THE COURT:  All right.  So you can clarify that.

21 Why don't you folks, if you want to, you can look at these

22 this evening.  I'm going to want you to come back at 8:30

23 tomorrow to be ready to go before 9:00 and so you can sort of

24 clean those up.

25 Apart from that, then, is there anything else we need to 
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 1 do on the record? 

 2 MR. JAVINS:  I don't think so.

 3 MR. BIBB:  No.

 4 THE COURT:  What's your lineup for tomorrow?

 5 MR. JAVINS:  I don't know that I fully know yet,

 6 although it's going to start with Mr. Sero.

 7 THE COURT:  All right.

 8 MR. O'DELL:  We have Sero, Dr. Moreland, life care

 9 planner, Nancy Nease, and probably two daughters.

10 THE COURT:  Will that complete your case?

11 MR. O'DELL:  Close.

12 THE REPORTER:  I'm sorry.  I can't hear you.

13 THE COURT:  You don't need to get this.  We're off

14 the record.

15 (Remarks off the record) 

16 (Proceedings adjourned at 5:10 p.m.) 

17  

18  

19  

20  

21  

22  

23  

24  

25  

Case 3:13-cv-29840   Document 249   Filed 05/26/15   Page 197 of 199 PageID #: 7370

JA2921

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 594 of 602



198

 1 I N D E X 

 2 Plaintiffs' Witnesses      Direct   Cross   Redirect   Recross

 3 JAMES ENGLE (testimony read) 

 4 JOEL PERKINS (video played) 

 5 JOHN KEMPLIN, JR.            19       45       --        --          

 6 JACOB DENT                   57       80       98        -- 

 7 HOWARD NEASE                104      146      187        -- 

 8 Plaintiffs' Exhibits            Admitted

 9 No. 14                             15 

10 No. 15                             16 

11 No. 11                             16 

12 No. 99                             17 

13 No. 22                             72 

14 No. 86                             72 

15 Defendant's Exhibits

16 Nos. 12.1, 12.3, 12.4, 12.6        92 

17 No. 5                              98 

18 No. 52                             98 

19 No. 44.1 and 44.2                 103 

20 No. 7                             193 

21 No. 8                             193 

22 No. 29                            193 

23 No. 31                            193 

24 No. 34                            193 

25 No. 20                            193 
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 1     I, Teresa M. Ruffner, certify that the foregoing is a 

 2 correct transcript from the record of proceedings in the 

 3 above-entitled matter. 

 4  

 5      /s/Teresa M. Ruffner              May 26, 2015 
______________________________   _____________________________

 6  

 7  

 8  

 9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

HOWARD E. NEASE and
NANCY NEASE,

Plaintiffs,

v.    Civil Action No.:  3:13-cv-29840 
     Judge Chambers 
FORD MOTOR COMPANY, 
a Delaware corporation

PLAINTIFFS’ MOTION FOR LEAVE TO SUBMIT A SUR-REPLY

COME NOW the plaintiffs, Howard E. Nease and Nancy Nease, by counsel, Tony L. 

O’Dell and Tiano O’Dell, PLLC, and seek leave of Court to submit supplemental authority in the 

form of a sur-reply pursuant to Local Rule of Civil Procedure 7.1(a)(7) in response to Defendant 

Ford Motor Company’s Motion, in the Alternative, for a New Trial, which may assist the Court in 

its consideration of said motion.  

Modular Building Consultants of West Virginia, Inc. v. Poerio, 2015 W. Va. LEXIS 678

was issued by the West Virginia Supreme Court of Appeals on May 21, 2015. Attached as Exhibit

1. This case dealt in part with the issue of an alleged inconsistent verdict. In Footnote 4, the Court 

noted: 

4 Although not argued by Poerio, as additional grounds for finding against Modular 
on this assignment of error, we note that counsel for Modular made no objection to 
the inconsistent verdict at the time the verdict was returned and before the jury was 
discharged. After the circuit court read the verdict, it inquired of counsel: 

The Court: Does either party wish to address any motions with regard to any 
irregularities with regard to the form?

Mr. Kesner: No, Your Honor. 

The Court has held that “[a]bsent extenuating circumstances, the failure to timely 
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object to a defect or irregularity in the verdict form when the jury returns the verdict 
and prior to the jury’s discharge, constitutes a waiver of the defect or irregularity in 
the verdict form.” Syl. Pt. 2, Combs v. Hahn, 205 W. Va. 102, 516 S.E.2d 506 
(1999). Moreover, “[t]he right [to clarification of an irregular verdict] after waiver 
cannot be reclaimed and revived by a motion for a new trial.” Id. at 107, 516 S.E.2d 
at 511. 

In the present case, Defendant Ford alleges that the verdict was inconsistent on its face because 

the jury found for Plaintiffs on strict liability but not on negligence, and that the verdict was 

defective because the future medical care award amount was “not supported by any evidence.” 

See, Ford Motor Company’s Reply in Support of its Motion, in the Alternative, for a New Trial, 

p. 1-2. However, Defendant Ford failed to make an objection to the alleged inconsistent verdict at 

the time the verdict was returned and before the jury was discharged. 

Poerio is applicable to this case as the scenario noted by the West Virginia Supreme Court 

of Appeals is the same scenario herein. Defendant Ford failed to object to the jury’s findings that 

Ford was liable under a strict liability theory but not under a negligence theory. Moreover, 

Defendant Ford failed to object to the award for future medical care prior to the dismissal of the 

jury. As the Poerio Court points out, the failure to timely object prior to the jury’s discharge 

constitutes “a waiver of the defect or irregularity in the verdict form” and said waiver “cannot be 

reclaimed and revived by a motion for a new trial.” Poerio, at FN 4.  

Although the Fourth Circuit has not addressed this situation directly, it has found that 

timely objections are required when it comes to verdicts. See, Deadwyler v. Volkswagen of 

America, Inc., 884 F.2d 779, 782 (4th Cir. N.C. 1989) (requiring objections to special 

interrogatories be made prior to appeal). Moreover, the Southern District of West Virginia has 

stated that “‘[i]t is well accepted that Rule 59(e) is not a vehicle through which a party may assert 

arguments that could have been raised prior to the entry of judgment.’ Wright et al., supra § 

2810.1.” Stafford EMS, Inc. v. J.B. Hunt Transp., Inc., 2009 U.S. Dist. LEXIS 16043 (S.D. W. Va. 
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Feb. 26, 2009).  

Importantly, other circuits have addressed this issue and found that failure to object to a 

verdict prior to discharging the jury waives any challenge to the verdict on that ground. For 

example, the Tenth Circuit states that “[i]t is our view that the dispositive issue for our resolution 

is whether Diamond Shamrock's failure to object to the first trial jury's general verdict on the 

ground of inconsistency before the jury was discharged constituted a waiver of that challenge. We 

will hold that it did.” Diamond Shamrock Corp. v. Zinke & Trumbo, Ltd., 791 F.2d 1416, 1420 

(10th Cir. Okla. 1986). Similarly, the Eighth Circuit found that failure to object to the verdict 

waived the objection in Klapmeier v. Telecheck International, Inc., 482 F.2d 247, 256 (8th Cir. 

Minn. 1973). The Fifth Circuit agrees, holding that “ [b]y failing to object to the form of the verdict 

and answers at the time they were announced by the jury, both parties waived any objection to 

inconsistencies under Rule 49(b).’ Employers Casualty Co. v. Dupaquier, 5 Cir. 1964, 338 F.2d 

336, 337 (per curiam).” Stancill v. McKenzie Tank Lines, Inc., 497 F.2d 529, 534-535 (5th Cir. Ga. 

1974). 

The Seventh Circuit has given a detailed explanation as to why it is important that any 

objection to the verdict on the grounds of inconsistency be made prior to dismissal of the jury: 

We hold that appellant waived any objection to the verdict on grounds of 
inconsistency with the special finding by failing to move the resubmission of the 
verdict and finding to the jury. Any other decision would hamper the just and 
efficient operation of the federal courts. It would encourage jury-shopping by 
litigants, permitting them to decide whether to take their chances on resubmitting 
the verdict and findings to the jury sitting or remain silent thereby allowing the 
entry of judgment and moving for a new trial before a new jury… 

In contrast, the rule that objection on grounds of inconsistency is waived by failure 
to move for resubmission promotes the fair and expeditious correction of error. It 
requires that the error be corrected in the proceeding in which it is made, by the 
jury which made it, unless the trial court determines in the exercise of its discretion 
under Rule 49(b) to enter judgment on the special findings or to order a new trial.  
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Cundiff v. Washburn, 393 F.2d 505, 507 (7th Cir. Ill. 1968). Finally, the First Circuit has repeatedly 

found that objections must be made to an inconsistent verdict prior to the discharge of the jury. 

See, Merchant v. Ruhle, 740 F.2d 86, 89 (1st Cir.1984); Skillin v. Kimball, 643 F.2d 19, 19–20 (1st 

Cir.1981); Trull v. Volkswagen of America, Inc., 320 F.3d 1 (1st Cir. 2002). Therefore, this Court 

should deny the Motion for New Trial based on Ford’s failure to object to the alleged 

inconsistencies in the verdict and find that Ford waived the same. Along those same lines, Ford’s 

failure to timely object to the irregularities in the verdict form of which it now complains has 

deprived the jury of an opportunity to rectify any purported confusion between the strict liability 

and the negligence instructions; Ford, instead, chose to stand silent as a matter of strategy and 

attack after the fact. 

Thus, the Motion for New Trial should be denied. 

WHEREFORE, for the above and foregoing reasons, Plaintiffs respectfully request an 

order allowing the plaintiffs to file this sur-reply and the authority cited herein for the Court’s

consideration and for an order denying Defendant Ford’s motion for new trial and for such further 

relief as this Court deems necessary.

Respectfully submitted,
       HOWARD NEASE and 
                 NANCY NEASE,

         By Counsel 

/s/ Tony O’Dell_________________ 
L. Lee Javins, II, (WV State Bar No. 6613)
BUCCI BAILEY & JAVINS, L.C.
Post Office Box 3712      
Charleston, West Virginia 25337 
Telephone (304) 345-0346 
Facsimile (304) 345-0375 

Case 3:13-cv-29840   Document 250   Filed 05/27/15   Page 4 of 6 PageID #: 7376

JA2927

Appeal: 15-1950      Doc: 20-5            Filed: 11/19/2015      Pg: 600 of 602



Edgar F. Heiskell, III (WV State Bar No. 1668) 
PO Box 3232 
Charleston, WV  25332 
Telephone (304) 989-4459  

Tony L. O’Dell (WV State Bar No. 5770) 
TIANO O‘DELL, PLLC
118 Capitol Street 
Charleston, WV  25301 
Telephone (304) 720-6700 
Facsimile (304) 720-5800 
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

HOWARD E. NEASE and
NANCY NEASE,

Plaintiffs,

v.    Civil Action No.:  3:13-cv-29840 
     Judge Chambers 
FORD MOTOR COMPANY, 
a Delaware corporation

CERTIFICATE OF SERVICE

I, Tony L. O'Dell, counsel for plaintiffs, do hereby certify that I have this 27th day of 

May, 2015, electronically filed the foregoing  AAPlaintiffs’ Motion for Leave to Submit a Sur-

Reply@ with the Clerk of the court using the CM/ECF system which will send notification to the 

following CM/ECF participants:

   Andrew Cooke, Esq. (WV #6564) 
   Susan W. Romaine, Esq. (WV #9936) 
   FLAHERTY SENSABAUGH BONASSO PLLC
   P.O. Box 3843 
   Charleston, WV  25338 
   acooke@fsblaw.com
   sromaine@fsblaw.com
  
   J. Randolph Bibb, Esq. 
   Ryan N. Clark, Esq. 
   Robert Chapski, Esq. 
   LEWIS, THOMASON, KING, KRIEG & WALDROP, P.C.
   P.O. Box 198615 
   454 Church Street, Suite 2500 
   Nashville, TN 37219 

      /s/ Tony L. O’Dell                                             
      Tony L. O’Dell (WV Bar #5770) 
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