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1 Monday, March 23, 2015, at 9:32 a.m. iIn open court

2 THE COURT: All right. Are we ready to proceed?

3 MR. JAVINS: We are, Your Honor.

4 MR. COOKE: Yes, sir.

5 THE COURT: Well, let"s deal with some of the

6 easier -- hopefully easier things first. We provided Friday
7 proposed voir dire and proposed preliminary instructions.

8 Let"s start with the proposed voir dire.

9 Does the plaintiff have any objection or request to

10 change anything?

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. O"DELL:
THE COURT:
don"t mind.

MR. OFDELL:

Where the term "accident' is used,

"collision." And --

THE COURT:

Your Honor --

Why don*t you use the microphone if you

Yes, Your Honor.

Why is that?

I mean,

A couple of things.

it we could use the word

it"s clear we"re

talking about when the car hit the wall, and it"s only --

MR. O°DELL: Your Honor --

THE COURT: -- that. | don"t think that"s going to
be --

MR. O°DELL: -- it"s not an objection. It"s a
request --

THE COURT: Okay.

MR. O"DELL: -- just because they changed the

JA2932
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word -- they took the word "accident” out of Uniform -- they
don®t call them accident reports. They call them Uniform
Crash Reports.

THE COURT: Okay.

MR. O"DELL: So there"s a reason for that, because
sometimes the word "accident™ connotates you couldn®t stop it,
whereas --

THE COURT: All right. So you just want to
substitute the word --

MR. O"DELL: The word "collision."

THE COURT: I*11 do that.

MR. BIBB: Your Honor, and another -- either
"collision™ or "crash.” |If you want to make it consistent
with the report, 1°d use the word "crash,"™ but "collision”™ 1is
fine too.

THE COURT: Well, which do you all prefer?

MR. O"DELL: Either one i1s fine with me, "crash" or
"collision.”

THE COURT: Let"s find it somewhere and see i1f it
matters in the context.

MR. BIBB: Page 2, paragraph 2, Your Honor.

MR. O"DELL: Yes.

MR. BIBB: And where the paragraph is saying, "This
case involves a motor vehicle accident,” just say, "This case

involves a motor vehicle crash."

JA2933
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THE COURT: AIll right. We"ll change 1t to "crash,™
then.

MR. BIBB: And then it happens again later in that
paragraph.

THE COURT: Right.

MR. O"DELL: Your Honor, also, on some of the
medical, there"s also multiple back surgeries in this case.
We would like to see something about back surgeries that
people have experienced or family members who have had leg
pain.

Oh, I™m sorry. This is just about the instructions,
right?

THE COURT: Well, no. 1 thought we were on the voir
dire first.

MR. O"DELL: Okay. Yeah, that®"s one of the things.

Another thing is, I think, you know, the defendant is
going to be --

THE COURT: Well, let"s start with that, then. So I
know you proposed to address it in the draft. Let"s see how
you addressed it there.

MR. BIBB: Your Honor, I think In paragraph F2 on
page 7, the appropriate date of back surgeries iIn there, along
with a litany of other health concerns.

THE COURT: All right. You just want to refer to

back surgery?

JA2934
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MR. O"DELL: Back surgery, leg pains from --

THE COURT: Well, let"s be more specific about leg
pain, you know.

MR. O"DELL: Leg pain -- back pain that causes
leg -- back iInjuries or back pain that radiates to the legs.

MR. COOKE: 1"m just hesitating, Your Honor. We
don®"t have objection to the concept. I"m just trying to think
how we should describe 1t. 1 think back surgery is
appropriate, and low back pain and radiating leg pain is
appropriate.

MR. O®DELL: 1"m fine with those too, Your Honor.

THE COURT: All right. So we"ll add a reference to
back surgery or low back pain, including low back pain
radiating into the legs.

MR. O"DELL: Yes, Your Honor. Thank you.

Another is he was hospitalized for an extended period of
time. So we would like to ask questions about whether anybody
has had family members they -- close family members been
hospitalized for extended periods of time, because lots of
things happen in the hospital during those time periods. It"s
another thing we would like to --

THE COURT: Well, how does that relate to anything
about this case, then? I mean, my understanding is that
you're stipulating to the medical bills. How long was he

hospitalized?

JA2935
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MR. O"DELL: He was hospitalized from January --
from November the 20th till February the 8th. So he was in
there a long time. And when he was iIn there, there®s a whole
cascade of events that happened, you know, from blood clots
to —-

THE COURT: That you expect will come out iIn the
testimony?

MR. O"DELL: Absolutely, Your Honor.

THE COURT: What says the defense?

MR. COOKE: Your Honor, I think it should be limited
in light of the stipulation, but I think some general
description or background is fine, but we can get to that in
the evidence of the case. And so I don"t care whether It"s in
here or not, but I think that because of the stipulation, the
presentation of that part of the case should be very limited.

THE COURT: Well, all right. 1I"1l add a question,
then, 1Tt they or members of their family had an extended
hospitalization as the result of an injury.

MR. O"DELL: Yes, Your Honor.

Your Honor, based on the ruling about Lisa Gwin being
able to talk about prescription medications, we have a list of
medications that Mr. Nease was on. He was on Zantac. He was
on a couple of blood pressure medications, some anti-
cholesterol medications. He was on a drug he took at night

for restless leg. He was on a drug that he took at night to

JA2936
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help sleep occasionally.

And so I have a list of those drugs. And they"re going
to bring in with them what they believe the side effects of
those drugs are. So 1 think that"s something we should -- you
know, most people take -- a lot of people take high blood
pressure medication. A lot of people take anticholesterol
medication. Those are things that 1 think we are going to
need to get into.

THE COURT: Has i1t been established any -- in the
discovery somewhere what medications he had taken that day?

MR. O"DELL: They asked him in his deposition, and
he told them he may have taken -- that he takes restless leg
at night. He didn"t take it the day of the crash. But he
took -- he may have taken Elavil because he took it
occasionally to help him sleep. He doesn®"t know.

THE COURT: He doesn"t know whether he took it the
night before?

MR. O"DELL: He doesn"t know whether he took i1t the
night before. He could have. He said, "I don"t know.'™ But
it doesn"t affect him in the daytime, and this was, you know,
noon the next day.

He was on high blood pressure medication. He did take
his high blood pressure medication, some hydrochlorothiazide.
And he was on Zantac, and he was on Zocor.

THE COURT: Had he taken those that day?
JA2937
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MR. O"DELL: Yes. Those were his blood pressure and
cholesterol --

THE COURT: Are any of those medications among those
that would have side effects of drowsiness?

MR. O"DELL: Your Honor, when you look at the list
of drug side effects, every single one of them says that. |1
mean, but -- and so that"s what we"re going to be getting
into, Your Honor, because we"re going to be talking about
that.

IT they have a drug that they say he took that likely
caused 1t, then, you know, we could be talking about i1t. But
I don"t think they have any evidence. We"re talking about a
long list, a laundry list of side effects that we"re going to
be dealing with in this case. And we"re going to be up on a
side note trying to prove something that we shouldn®t have to,
in my opinion.

THE COURT: Well, so does the defense believe that
you would be permitted to elicit testimony from Dr. Gwin as to
the possible side effects of anything other than that which he
testified 1n deposition he took the morning of this event?

MR. COOKE: Your Honor, there was an interrogatory
response that was marked as an exhibit at the deposition and
it was verified and it has a list of the drugs and when he
took them and how many, what the dosage was.

And so that®"s -- then there were some questions about

JA2938
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those at the deposition. And he -- and there was a variation
from the evidence. So the evidence -- the list i1s a little
bit different. So there was Mirapex and Neurontin that 1
recall. And I think maybe Ativan you mentioned.

THE COURT: That he"d taken that day?

MR. COOKE: Yes, sir. Well, there were -- iIn the --
but the interrogatory I believe asked within the last 48
hours, and the --

THE COURT: Well, here"s what I"m getting to:
You"re going to attempt to elicit expert testimony from
Dr. Gwin about the side effects of any medications that the
evidence shows he had taken in a time period that"s relevant
to the possible side effect that your expert will have to
establish.

So what I*m getting at is simply this: Presumably,
anything he took that morning could be subject to your expert
saying this particular drug has this particular side effect
and the evidence is that it was taken that morning.

Now, §Ff your expert either can"t establish a relevant
time period or can"t establish that he took a drug within a
relevant time period prior to the crash that has these side
effects, then we don"t need to get into asking about or having
testimony about all these other drugs and medications he may
have been on.

So I guess that"s what 1"m trying to see, If that"s
JA2939
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pretty clear In the discovery record, so that we needn"t be
concerned about the whole laundry list of medications that
Mr. Nease may have been taking during this period of his life.
Rather, i1t should be narrowed to just those medications that
there -- that he says he took that day or in close enough
proximity to the crash that the expert could testify he took
this within the time period of possible side effects.

So is there some -- does that help narrow the list?

MR. COOKE: 1 think i1t does, Your Honor. And I
haven®t committed to memory which ones he took at night and
which ones he took in the morning. Some he took at different
times during the day.

Your Honor, there®s one other point about the medicine.

THE COURT: Okay.

MR. COOKE: For example, Neurontin iIs a nerve pain
medicine, and I believe that we may hear some evidence that
after his fourth back surgery, Mr. Nease®s, he was all better.

And so but he still takes Neurontin up until the day of
this accident. And so there"s another reason why that might
come In other than this issue that -- of side effects.

THE COURT: Well, you just lost me. So did he have
back surgeries prior to this crash? Is that what you"re --

MR. COOKE: There were four back surgeries.

THE COURT: Prior to this crash?

MR. COOKE: Yes, sir.
JA2940
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THE COURT: All right. And you"re saying that he
took Neurontin for some period of time after these back
surgeries.

And was i1t immediately before the crash?

MR. COOKE: According to the interrogatory
response --

THE COURT: Okay.

MR. COOKE: -- 1t was immediately before. It was
within the 48-hour time period, and it was a regular daily
dose.

THE COURT: All right. And so what"s different
about the Neurontin -- you said this is a --

MR. COOKE: Only that that®s not only relevant to
whether i1t had side effects, but 1t"s also relevant as to
whether he still was experiencing the symptoms of pain
radiating down his leg to his right foot.

THE COURT: All right. Whether he had a physical
condition at the time of the crash that may have interfered
with his ability to operate the vehicle.

MR. COOKE: Yes, Your Honor. For example, Neurontin
would definitely be one of the drugs that we would want to --
should be voir dire on for the jury because it"s -- it has --
there®s multiple reasons why it may come into evidence.

MR. O"DELL: Your Honor, first of all, he hadn"t had

a prescription of Neurontin since his last back surgery in

JA2941
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March. So we"re talking nine months. And that"s going to be
the evidence in the case. And if they can show doctor -- in
his deposition, he said he didn"t believe he had a
prescription for that then. And if they can show me a single
doctor®s record -- and they had a release to get everything.
IT they can show me a record that he had a prescription for
Neurontin in the last several months before this crash, I
think 1t"s fair.

THE COURT: All right. Okay. So here"s what we"re
going to do, then: With respect to the voir dire, 1 want you
all to agree upon the list of medications that he was -- that
he had prescribed that he took that day prior to the crash,
and we"ll include those in this question to the jury, and
I1"1l1 -- and include Neurontin. However, whether i1t actually
comes out or not, we"ll see.

But for these purposes, 1 don"t mind including those as
questions to ask the jury about whether they or members of
their family have taken those, been on those medications for
any significant period of time.

MR. O"DELL: Thank you, Your Honor.

THE COURT: Okay.

MR. O"DELL: Your Honor, if I may, another issue is
that, you know, I don"t think they"re going to say it, but
they“"re going to intimate that, you know, because Mr. Nease

was an older driver, that he just had his foot on the wrong
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pedal. And obviously they"re talking about drugs and
sleepiness.

And so one of the things 1 want to get to is basically
just ask these people how they feel about older people driving
and what that age -- what that age is; do they believe people
should have to be retested at certain ages.

And 1 think it"s amazing to talk to millennials and hear
what they have to say about those kinds of topics. So I think
that®s something they bring into the courtroom as well. So
that"s another issue we would like to get into in voir dire.

THE COURT: Well, so tell me specifically what it is
you want me to ask.

How old was Mr. Nease at the time?

MR. O"DELL: He was 71.

"When you hear an older person was involved in a car
collision, what*"s the first thing to come to your mind?"
Something like that. Or "What have you heard about older
people being dangerous drivers?” That would be a couple of
potential questions.

"Do any of you believe older people should have to be
tested to make sure they“"re safe drivers? If so, what is the
age? Are there any of you who don"t drive?"” You know, if
there are people that -- bringing them to -- bringing them
here because they don"t drive anymore, that would be

something --
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THE COURT: Let me ask, is that -- the don"t drive
question, was that in there?

MR. O®DELL: 1 don"t remember now. 1 don"t think
so.

THE COURT: Well, I certainly don®"t mind asking the
jurors if they"re -- any of them don"t drive for any reason,
voluntarily or otherwise. 1°m not inclined to ask any more
than that.

You know, to be blunt, first, 1 don"t think It"s
necessary or even appropriate to be asking the jurors
questions about different facets of the case. 1 mean, we
could think of a million things that 1"m sure everybody --
that you all would like to know, but the Court doesn"t believe
that that"s necessary or proper for voir dire. We"re -- our
effort is to get a fair and impartial jury that"s a cross-
section of the community.

It"s not -- voir dire i1s not intended to allow the
parties to whittle down a jury so that you each have one or
more members of a jury who you have screened in terms of every
opinion or belief that they may have such that they"re
perceived by you all as likely leaning iIn a favorable
direction about something. That"s -- in the Court®s judgment,
that"s -- you"re not entitled to that.

So 1 think that there"s absolutely nothing uncommon about

a 7l-year-old man driving. And I don®t think that asking an
JA2944
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open-ended question about whether the jurors have concern
about an older driver gets us anywhere. 1°m sure they“re
going to say, yeah, probably. 1 mean, 1 think everybody would
say, yes, there"s an age at which we don"t think people should
be driving or they should be retested. But we"re likely to
get, you know, 30 different opinions.

And frankly 1 see no reason to believe that Mr. Nease"s
age at the time that he was driving would be viewed by
prospective jurors as past the age that one reasonably should
be driving without being tested. So 1°m not going to ask
that.

MR. O"DELL: Your Honor, if I may. One of the
reasons, you know, for voir dire is so that we can exercise
intelligent peremptory strikes.

THE COURT: Sure.

MR. O®DELL: And people do bring prejudices into the
courtroom. For example, when you focus-group with older
people about older drivers, this is a quote from a focus
group, "Rx plus AARP equals accident.” So we need to know if
those people have those prejudices coming iIn.

And 1 think by not asking those questions, really it
doesn®t allow us to find out about a deep-seated prejudice
that some people may have, and it doesn®"t allow us an
intellectual chance to exercise our peremptory strikes, which

is part of the reason for voir dire and part of the reason for
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a fair trial iIn just about every case you can read.

THE COURT: AIll right. Well, I understand that. |
appreciate your concern, but 1°"m not convinced that the Court
should go that far Into these sort of things on every possible
subject about this case. So I"m not going to grant that.

What else have you got from the plaintiffs?

MR. O"DELL: Your Honor, 1 meant to hit this
earlier. On other medical issues, could we put "significant
abdominal surgery”? And 1 think if we have that one, we would
probably be fine.

THE COURT: All right. And i1s -- was there
significant abdominal surgery before this crash, after this
crash?

MR. O"DELL: He had had laparoscopic surgeries
before the crash. In this one, he had two very fast, In
succession, pretty big abdominal surgeries in this case, and
the jury is going to see his abdominal scar 1In this case.

It"s quite amazing.

THE COURT: All right. 1I1°11 add --

MR. COOKE: No objection, Your Honor.

THE COURT: -- significant abdominal surgery.

MR. O"DELL: Your Honor, the only other thing is you
also have peripheral neuropathy on there as something he had.
Mr. Cooke took all the depositions of the doctors, and

peripheral neuropathy is when you don"t have good circulation
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in your feet, and there was one equivocal EK -- or EEG/EMG
that was done on his leg that said -- and Dr. Deer said it was
equivocal but he never said he had it.

So no one says he has that. And, you know -- and, again,
he doesn®"t have any peripheral neuropathy, and there®s no
evidence of that other than an EMG from back in 2009, 1
believe, that said equivocal. So 1 don"t think that®"s a topic
that needs to be in there.

THE COURT: All right. Mr. Cooke?

MR. COOKE: Your Honor, I think there is more
evidence about the peripheral neuropathy. It 1s -- there"s
two ways you can have peripheral neuropathy. One is vascular,
and that"s not the situation here. But the other is nerve
related.

And Dr. Kebaish, who i1s a specialist at Johns Hopkins,
described the nerve damage in 2012, which is about seven
months, eight months before the accident, and that that was
permanent and that that"s why they did surgery, because it
radiated down his leg and prevented him from being able to
move his foot.

THE COURT: So, first, I assume that doctor®s
testimony is going to be presented at trial.

MR. COOKE: By deposition.

THE COURT: And did he use the term "peripheral

neuropathy™ in diagnosing this condition or --
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1 MR. COOKE: 1 believe in the deposition testimony,
2 he was asked about that, and he had said, That"s why -- 1

3 think that term doesn"t appear in the records, but he said,
4 That"s why we did this surgery.

5 THE COURT: Well, 1711 leave 1t In. And this is

6 jJjust asking the jury whether they have the condition. We-"ll

7 wait and see if there is evidence.
8 MR. O"DELL: Thank you, Your Honor.
9 THE COURT: All right. That"s all from the

10 plaintiff?

11 MR. O"DELL: Yes, Your Honor.

12 THE COURT: How about the defense?

13 MR. COOKE: Very, very quickly, Your Honor. And
14 this 1s not critical, but for counsel who will be here, this
15 IS on page 2 of the voir dire --

16 THE COURT: Yeah.

17 MR. COOKE: -- counsel listed for the defendant,
18 Mr. Bonasso is not participating In the case --

19 THE COURT: Okay.

20 MR. COOKE: Mr. Chapski is not participating in the
21 case.

22 THE COURT: Okay.

23 MR. COOKE: And Ms. Romaine, she®"s actually one of
24 my partners, but she will not be participating in the case.
25 THE COURT: All right. So it"s just going to be
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you, Mr. Bibb, and Ryan Clark?

MR. COOKE: Yes, sir.

THE COURT: Okay.

MR. COOKE: And also in E, Section E, 1 think you"ve
got bracketed for a corporate representative. We have a
corporate representative here today, but we might not have one
throughout the trial.

THE COURT: All right. Okay.

MR. COOKE: And that"s i1t for the voir dire,
Your Honor.

THE COURT: All right. Let"s look at the proposed
preliminary instructions.

Plaintiff have any objections to the proposed preliminary

instructions?

MR. O"DELL: Your Honor, the same thing 1 think with
the word --

THE COURT: You want '‘crash"™ instead of "accident'?

MR. O"DELL: Right. Right.

THE COURT: Okay.

MR. O"DELL: The rest of i1t, I think we"re okay.

THE COURT: Okay. How about the defense?

MR. BIBB: Yes, Your Honor. |1 think if you turn to
page 3, paragraph B1A, the theory, as I understand, in this
case i1s that the plaintiff®s Ranger contained a defective

speed control cable, not accelerator cable. They"re two

JA2949




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 26 of 574

Case 3:13-cv-29840 Document 252 Filed 06/04/15 Page 21 of 69 PagelD #: 7434 21

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

separate cables on this vehicle.

THE COURT: All right. We"ll change that to speed
control cable.

MR. BIBB: And that appears, Your Honor --

THE COURT: Probably in every one of the --

MR. BIBB: 1I1t"s about, like, three or four times in
here. It"s in paragraph 2A on the top of page 5 and in
paragraph 3A at the very first line on page 6.

THE COURT: All right. So we*ll change "accident”
to 'crash” and remove a reference to "accelerator cable"™ and
put “speed control cable.™

MR. BIBB: The only other item that I saw in here,
Your Honor, again, it"s on page 5 iIn paragraph 2A, where
the -- 1t"s the second sentence there, ""The plaintiff alleges
that the Ford Ranger contained a defective or dangerous speed
control cable™ now. 1 think that should be -- read "defective
or unreasonably dangerous speed control cable™ to fit with
West Virginia law.

THE COURT: What does the plaintiff say?

MR. JAVINS: If we"re going with West Virginia law,
then perhaps it should say "'not reasonably safe.”

MR. BIBB: That"s true. Let"s do it that way.

MR. JAVINS: But I don"t have a problem with the
concept.

THE COURT: All right. We"ll use the phrase not
JA2950
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1 reasonably safe.” So it will be both "defective or not

2 reasonably safe.”

3 And we all agree that that"s really the same thing.

4 MR. JAVINS: Yes.

5 MR. BIBB: Yes, Your Honor.

6 That"s all we had, Your Honor.

7 THE COURT: All right. All right. The next area 1
8 want to discuss is the plaintiffs® evidence of prior similar
9 or otherwise events. And to help me get a grasp of it, what
10 1*d like the plaintiffs to do is just to outline, first, the
11 categories of evidence you have.

12 It seems clear that one category of evidence are these
13 reports made to Ford through dealers or service technicians,
14 the two reporting systems with the acronyms. So my

15 understanding is that those are reports that were generated
16 after the manufacture and sale of this vehicle but prior to
17 the accident. So that"s one category.

18 I understand that you have either by deposition or by
19 live withess -- 1t"s not clear to me yet which -- other
20 drivers who would testify as to some similar problem with
21 their control of the vehicle and that you would expect them to
22 offer that testimony that it"s the same problem that you
23 allege here.
24 I take i1t that you expect to want to ask your expert,
25 Mr. Sero, about the -- his iInspection of the vehicles in Huber
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and Olson.
So, first, are there other categories of this type of
evidence?

MR. JAVINS: 1 think that"s a correct summarization.

THE COURT: So let"s start with the first, then, the
complaints made through the system. As we discussed, one of
my big problems with the plaintiffs® theory as to the
admissibility of those is that if they"re admissible as to
going to notice or knowledge on the part of Ford, which 1
think they could be, then the question is, how do they come in
when 1t"s after the fact of design and manufacture?

MR. JAVINS: Well, we had a good conversation the
last time we were here, Your Honor, and Andy and I had a good
conversation about that. And while there may be some -- 1
understand your position on the pure product theory, that
we"re interested in the state of art at the time the component
was designed, and so post design notice would not -- we get --
I get that.

THE COURT: Well, do you mean, then, that you agree
that the post design and manufacture complaints would not be
admissible even as to notice with respect to the strict
liability theory?

MR. JAVINS: I personally don"t think Morningstar
makes that clear. As a matter of fact, my associate pulled an

article on post sale notice written by Mr. Cooke which seems
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to iIndicate that post sale notice and strict liability 1s fair

game.

THE COURT: Is he going to be one of your witnesses,
then?

MR. JAVINS: He is.

MR. COOKE: And 1°d be happy to testify for the
plaintiffs.

MR. JAVINS: But I say I don"t understand the
concept, but I understand where you®"re coming from. 1 don"t
personally believe Morningstar is a -- provides a bright line
analysis. 1 think it"s -- 1 get the concept, but I don"t

think there®s a clear authority.

But certainly when it comes to the negligence theory, |
think that i1t"s wide open that here under a negligence theory,
we"re concerned about the conduct of the party who designed
the part, and the post sale -- post sale duty to warn is
fundamental 1n any negligence claim. And so I think that"s
embodied in the negligence claims, so --

THE COURT: All right. So you -- I guess you don"t
want to really concede that these complaints are i1nadmissible
as to your strict liability claim, but you don"t have any more
to offer, 1 guess.

With respect to the negligence claim, you believe they
are admissible --

MR. JAVINS: Yes.
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THE COURT: -- and that there®s a duty to warn or
correct?

MR. JAVINS: Continuing duty, because it"s the
conduct of a party.

THE COURT: Your third claim was breach of implied
warranty.

MR. JAVINS: Correct.

THE COURT: Do you claim that these complaints would
be admissible as to that claim?

MR. JAVINS: Yeah, because it"s the duty --
ultimately 1t"s a contract, and that"s a condition that would
change the terms of the contract. One party of the contract
has a post sale or post contractual duty to notify the user or
recall, fix, repair, what have you. So I think it"s fair game
under the warranty theory too, Your Honor.

THE COURT: So who"s going to testify as to these

duties?

MR. JAVINS: Two other things, though, if 1 may.

THE COURT: Okay. Sure.

MR. JAVINS: Embedded -- not embedded, 1 mean, chief
among the defense iIn this case is Karl Stopschinski. |1 think

he"s probably Ford®s chief defense opinion witness. And on
page 12, he finds there are no complaints. The truth is, |
think —- 1 think the rest of the story is Ford didn"t provide

him with complaints. And so If that"s embodied in his
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opinion, I think, much like when Mr. Sero talks about the
brakes, 1 suppose we could try to get this in after they close
on rebuttal, but it would be basically a peremptory rebuttal
of Mr. Stopschinski®s opinion.

THE COURT: Well, the first thing that occurs to me
is that if -- as to use of these prior -- of these post
manufacture, pre-accident or crash complaints would come in as
a result of your cross-examination or to impeach
Mr. Stopschinski, then It seems to me that it"s limited to
that purpose. So at least iIn that instance, it"s pretty easy
that -- 1 agree with you. 1 think you could probably use that
as impeachment, but 1 think that that"s the limited use of it.

And so I think I1*d have to tell the jury this doesn"t
help the plaintiff prove i1ts theories. This evidence as to
that expert only can be used to consider the credibility of
the expert, so --

MR. JAVINS: Agreed. 1"m trying to help you write
your order.

THE COURT: Okay.

MR. JAVINS: When you say i1t"s admissible for
negligence and warranty in addition to which, but also for the
same reason Mr. Engle, the sponsoring witness, Ford"s
corporate representative who talked about the FMEA, failure
mode effects analysis process, | think it"s 104, but don"t

hold me to 1t. But in his deposition, when 1 asked him about

JA2955




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 32 of 574

Case 3:13-cv-29840 Document 252 Filed 06/04/15 Page 27 of 69 PagelD #: 7440 27

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a binding cable, he says that"s a hypothetical, which 1s a lot
of what we addressed before, which, again, 1 agree would be
limited.

THE COURT: Well, and so with respect to that last
point, then, so Ford has maintained that this potential
failure modes analysis is, in some fashion, iIntended to be
only a theoretical exercise and is a theoretical conclusion
that you would want to impeach by evidence that there"s this
defect that"s happened. So It seems to me that"s the
complaints that we"re talking about.

This first category of evidence doesn®"t go to that
because this first category of evidence is merely that people
complained about something, not that Ford -- I don"t think you
can use their complaints to prove that, in fact, this wasn"t
just a theoretical exercise, 1t"s happened and it"s happening.
Those complaints don"t prove that.

MR. JAVINS: That"s -- this i1s a good exercise,
Judge, between you and me.

THE COURT: Yes.

MR. JAVINS: I think that"s a fair point.

THE COURT: AIll right. So then we"re back to this,
I guess —-

MR. JAVINS: Negligence and warranty.

THE COURT: So you think they come in as to

negligence and warranty. You have no further arguments that
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they could come i1n under strict liability.

Let"s start with that category. What"s the defendant®s
response.

MR. COOKE: Your Honor, we agree that there"s no
authority that they would come in under strict liability.

With respect to negligence, in the Johnson v. General
Motors case, the West Virginia Supreme Court had an
opportunity to recognize a post sale duty to warn in a product
liability context and declined to do so. And in the footnote,
It says, "doesn"t -- hasn"t found any case law in
West Virginia that supports i1t."

So it"s -- and this was something that was researched
thoroughly in that products liability article that was --

Mr. Javins referenced, and there i1s no post sale duty to warn
that the West Virginia Supreme Court has recognized as a cause
of action.

So 1t sounds to me like they"re trying to get in through
a negligence theory a post sale duty to warn. 1 think that"s
not what the law is iIn West Virginia as it stands right now,
and that would be 1nappropriate.

THE COURT: Well, Johnson didn"t address that --
didn"t address a negligence theory. As I recall, it was
strictly confined to a strict liability theory which --

MR. COOKE: Your Honor, the Johnson case was like

all product liability cases. | believe there was a breach of
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warranty claim, a negligence claim, and a strict liability
claim, but the court -- the footnote does say that they
declined to do an analysis under negligence.

But there®s no other -- there"s nothing since that time
where a court has -- where our court has said that a post sale
duty to warn has been recognized in the negligence context.
So for that reason, I think it would be inappropriate, and it
IS 1Inconsistent with, you know, with the body of strict --
with product liability law in West Virginia.

THE COURT: Okay. Let"s go, then, to the next
category of evidence, and that®"s either by deposition or live
testimony, a witness who purportedly will describe an event
similar to Mr. Nease"s claim where their accelerator pedal
doesn®"t seem to return to i1dle, resulting iIn a loss of driver
control over the speed.

What"s the -- do you think that those are inadmissible?

MR. COOKE: 1 do, Your Honor. And just so I™m
understanding the Court"s question, we"re talking about in the
context of the claims that are made in this case --

THE COURT: Right.

MR. COOKE: -- all of the claims.

And so we have to know -- the purpose I -- the purpose I
presume would be offered would be notice or knowledge.

THE COURT: Well, not just that. |1 mean, | think

there®s authority for proof of the alleged defect having
JA2958
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occurred iIn other instances. When 1t"s a design defect claim,
I think 1t can go to prove the defect.

MR. COOKE: And, Your Honor, 1°"m familiar with and
we cited the Hershberger v. Ethicon case which does a fairly
thorough analysis. And so what that decision says, iIn the
Southern District, is that the proponent has to establish that
the products are similar, that the alleged defect i1s similar,
that causation related to the defect 1Is -- there"s a causation
related to the defect, and has to exclude all reasonable
secondary explanations as to the cause of the other incidents.

And In this case and with the incidents that they have
proposed, they -- none of them are substantially similar iIn
terms of the speed control cable product --

THE COURT: Well, let"s stop there for a moment.

How do you iIntend to prove that the speed control cable
in these other events is, as a practical matter, that similar
to this one?

MR. HEISKELL: Through the testimony of Ford-"s
own --

THE COURT: Perkins?

MR. HEISKELL: Yes, Your Honor. And also I believe
the Adams®. They -- they have said since the first FMEA when
they said 1t applies to all Ford products across model lines,
whether 1t"s Lincoln Town Cars or Ford trucks, it"s

essentially the same cable.
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And then when you get into the finer points of the
similarity of the Hackney vehicle, which was a Ranger pickup,
to the Nease vehicle, a Ranger pickup, the Woddail Explorer,
which 1s a Ford light truck built on the Ranger platform,
those similarities are within all of Ford®s parameters
substantially similar.

THE COURT: Okay. [Is your expert going to testify
about that?

MR. HEISKELL: Yes, Your Honor.

THE COURT: Well, it"s one of the difficulties of
trying to sort this out iIs that, you know, you"ve each quoted
from the same witnesses where they“ve, frankly, to some degree
contradicted themselves. I1t"s difficult for me to sort that
out because, to be quite blunt about it, I haven"t tried to
read the entire deposition. So I don®"t know nearly as well as
the lawyers do the context of some of these comments.

Perkins says both things. And some answers seem to
generally suggest that the design iIs the same; and in other
questions, he seems to respond that, no, there are
differences.

So 1 agree with what Mr. Cooke outlined as far as what
you®ve got -- the plaintiff has to show. You“"ve got to show
that it was a similar product, meaning you“ve got to show and
have testimony from, | assume, your expert that the relevant

parts of the speed control cable system are identical or
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substantially similar.

And then you"ve got to show that the complaint of
whatever the driver says is happening is consistent with the
way that Mr. Nease has described this, not the cause of
something else. 1 know there"s some -- at least | was
confused about it. It seems that in at least one of these
other people having a complaint, they indicated that they had
their cruise control on and that the cruise control wouldn®t
go off.

Now, if that means that literally the light -- the lights
that say your cruise control is on are on and wouldn®"t go off,
I don*t think that that gets in because | don"t think that
establishes that it was a mechanically bound speed control
cable; rather, it certainly could be that i1t"s the electronic
speed control system was the malfunction. So that®"s an
example.

And 1 think you®"re going to have to show through the
testimony of these people that this seemed to be the same as
Mr. Nease experienced; and I think iIf you do that, then the
rest of 1t, the causation and probably even the no other
reasonable explanation are sufficiently met that 1"m going to
tell the jury they can consider it.

I think the jury has to evaluate those factors to decide
iT they think that i1t is -- what weight should be given to

that evidence. But I think those things come in, even though
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I agree with you that at trial, the plaintiff iIs going to have
to establish sufficient evidence as to those four points to
make i1t fair for the jury to consider the evidence.

MR. COOKE: So that would include all four of those
points because we haven"t even talked about the other -- what
the accident circumstances were. | mean, I --

THE COURT: Well, we can talk about that as well.
Yeah, | think that they have to show that. To me, that"s the
easier showing. 1 don"t think they have to -- 1 don"t know
what the differences are, so | don"t want to speculate and say
what might be similar enough in terms of the event and the
accident i1tself or the crash itself, but —-

MR. COOKE: Your Honor, my -- just one -- and I
apologize 1f 1"ve said this before. But the testimony from
Mr. Perkins that it all suggests similarity, the talking --
the question was asked, I think artfully, about the Next
Generation speed control.

THE COURT: I agree, and 1 knew what you were going
to argue. And about all 1 can say is | think the jury is
going to have to sort that out because Mr. Perkins -- to me,
you can juxtapose those two pieces of testimony and determine
that he just contradicts himself.

And so I don"t think he gets to eliminate this discussion
by later iIn his deposition saying, well, you know, the -- only

the electronic part of the Next Generation system is actually
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1 the same; all these other things are different.

2 I mean, he says both things, 1 think, and I think the

3 plaintiffs can use that and then, with whatever other

4 testimony they have, can argue that these are similar defects.
5 MR. COOKE: Your Honor, so It seems that we get

6 right into the heart of a 403 problem because we can®"t unring
7 this bell when we spend a bunch of trial time trying to

8 explain something that never should have been admitted and

9 iIs -- doesn"t meet the Hershberger standards. And that®"s the

10 problem that the appellate courts have had with other

11 incident evidence, not to mention consumption of time about

12 matters that really aren”t this matter that this jury is to

13 decide.

14 THE COURT: Is it clear to the defense what Mr. Sero

15 is going to testify to when he testifies about any of the

16 specific vehicles involved iIn these other incident claims?

17 MR. COOKE: Your Honor, i1t was very clear at his

18 deposition as to what he said; and so he now comes in and had
19 he said, well, the Huber accident or the Woddail accident are
20 similar, we would have asked the questions so that we could
21 understand why he said that. He said none are similar.

22 So now we"re left with having to cross-examine a pretty
23 slippery witness if he"s going to all of a sudden change his
24 testimony about an issue like this, which i1s very prejudicial
25 in a case -- In a products liability case.
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THE COURT: So let me -- so let"s talk about Perkins
first. It does seem to me that he contradicts himself. And 1
am concerned, iIf that"s the primary basis by which you believe
these other people®s events comes i1n, that is troubling.

MR. HEISKELL: That"s just the foundation of 1it,
Your Honor. There"s a whole lot more. First of all, Perkins
in the later statement that they"re not all the same, all he"s
referring to are minute differences 1In how cable is routed

over parts of the engine. They had right-hand drive

Explorers.

THE COURT: Well, i1s that apparent from his
testimony?

MR. HEISKELL: 1 think it is in the context. And
forgive me, Your Honor, but there -- In those two prior cases,

Huber and Olson, 1t just seems so well established after all
the Ford witnesses® testimony came in that it was one systenm,
it was one cable with minor variations, none of which are
relevant to the stuck cable problem that we have here.

THE COURT: And how are you going to get in all of
this evidence from the Huber and Olson cases?

MR. HEISKELL: 1t"s -- we"re not -- we"re not
needing to do that except that these witnesses testified iIn
those cases. Adams and Perkins, Ford witnesses, testified.

THE COURT: Okay. Isn"t that what 1°ve been reading

as their -- the -- their testimony, either by deposition or
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live —-

MR. HEISKELL: Yes, Your Honor.

THE COURT: -- at those trials?

MR. HEISKELL: Right.

THE COURT: And I mean, you®ve seen what Mr. Cooke
and Mr. Bibb have filed in reply. 1 mean, he -- there"s
certainly language that Mr. -- by which Mr. Perkins kind of
reverses field on the extent to which there®s -- this is the

same speed control cable configuration.

MR. HEISKELL: Right. And Mr. Sero can identify
each of those cables and --

THE COURT: And why did Mr. Sero testify that there
were no similar complaints, no similar events or accidents, no
similar findings with respect to another vehicle?

MR. HEISKELL: Your Honor, I -- all 1 know is he has
previously testified that they“re all similar, that the Huber
cable was similar. He has testified in each of those previous
cases, Huber and Olson, that the Woddail incident was
substantially similar.

THE COURT: But I think you also said that you would
expect for Mr. Sero to testify that in addition to the
vehicles in Huber, Olson, and Nease, that the vehicles in one
or more of these other similar event witnesses would be the
same.

But it sounds like that wasn®t really ever disclosed,
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wasn"t part of his opinion, and wasn"t even permitted to be
discussed In his discovery deposition because he denied there
were any other events that seemed to be the same.

MR. HEISKELL: Well, he has since supplemented with
an affidavit what he thought the question was and what he
intended his answer to be. He has said, before and after his
deposition, that those incidents are substantially similar.
And he can explain that, and i1t is a matter of fact for the
jury®s -- that the jury ought to hear.

It"s not -- there®s no way to interpret the overall
substance of his deposition in this case as being
contradictory of any of his prior deposition testimony.

THE COURT: Well, you know, honestly I have gone
round and round iIn reading everything that both sides have
filed with this because i1t is fairly circular.

The bottom line is, | really think that it"s the jury®s
question to determine. And so because of that, I"m going to
let them use this evidence but certainly instruct the jury
that the weight, if any, that they should give to i1t must be
based upon plaintiff establishing to their satisfaction that
it was the same or similar product design, the same or similar
problem or alleged defect with the other incidents, and then
the other factors, that they think that the defect caused the
event that the witness is describing and that there isn"t some

other reasonable explanation.

JA2966




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 43 of 574

Case 3:13-cv-29840 Document 252 Filed 06/04/15 Page 38 of 69 PagelD #: 7451 38

o o~ W

(o0}

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And I think once -- I think If the jury iIs instructed
that way, the jury can decide what weight to give to these.

MR. HEISKELL: Thank you, Your Honor.

THE COURT: So then --

MR. COOKE: Your Honor, may I, just for purposes --

THE COURT: All right.

MR. COOKE: -- of the record --

THE COURT: Sure.

MR. COOKE: =-- just may I -- I1°d like to submit a
photograph. 1 don"t believe this is in the record, of the
Olson v. Ford speed control cable.

THE COURT: Okay.

MR. COOKE: If 1 may approach.

THE COURT: You may. Let Lee see it. Let Lee see

it first.

MR. COOKE: 1I"m sorry. |1 apologize.

MR. JAVINS: Okay.

MR. COOKE: This s from the 1998 Ford Explorer, and
this was -- 1°d just like to make a record with --

THE COURT: All right. So this has been -- what"s
It marked as? Exhibit A by the defense?

MR. COOKE: Yeah. It could be tied to the motion
which was Number 100.

THE COURT: Okay.

MR. COOKE: And, Your Honor, this speed control
JA2967
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cable from the Nease Ranger, the 2001 Ford Ranger, will be iIn
evidence in the case and I will offer i1t as part of the
evidence in the case. 1 only have one of them. 1 can submit
a picture as Exhibit B for this record.

THE COURT: All right. And then you --

MR. JAVINS: So you"re saying that*s an exemplar?

MR. COOKE: Yes. Exemplar, yes.

THE COURT: All right. And then --

MR. COOKE: And the only other point I wanted to
make, Your Honor, is imagine a situation where an engineer is
designing a 2001 Ford Ranger and just goes and grabs a part
from a speed control cable from a 1998 Explorer and then tries
to put it in the Ford Ranger, and it can"t be done.

And so what we"re asking -- you know, we are now on a
clear way that"s very prejudicial to the defense in this case
of doing something that no engineer would ever do iIn designing
a vehicle, or i1f they do -- 1f they did, it would be
negligence.

And we"re now iIntroducing evidence at a standard that is
not the standard of engineering, and we"ve now got to spend
all this time explaining that, and it 1s -- | just feel that
it iIs very prejudicial.

THE COURT: Well, again, 1 mean, it"s for the jury
to determine. 1 can see Exhibit A and compare it to your

exemplar and certainly 1 can see differences. The problem is,
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I need a context for that. |1 think that"s what the evidence
that the plaintiff claims they have will supply.

And that context is that although they have physical
differences, they"re the same design and they are subject to
the same potential failure mode, subject to the same actual
failure mode in this case, according to Mr. Sero, and similar
to the failure that he claims that he observed when he looked
at the Huber and Olson cable.

So it"s all going to go to the jury.

While 1°m on the subject of that, I do want to make clear
that with regard to the Huber and Olson cases, 1 have no
problem with, first, the expert testifying about his
inspection of those cables and being examined and cross-
examined about the extent to which they"re relevant -- for all
relevant purposes the same or different.

Do you expect to have anyone else testifying about the
Huber or Olson cases in any way, shape, or form? 1 assume
you"re not going to bring in a driver from one of those
incidents who would describe having the event; is that right?

MR. HEISKELL: That"s correct, Your Honor.

THE COURT: So is 1t just your expert testifying
that he examined the cables in those two vehicles and here®s
what he found?

MR. HEISKELL: That"s correct, Your Honor.

THE COURT: Then 1 think it"s clear, then, that it
JA2969
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would be impermissible to elicit testimony from him or anyone
else about the trial of those cases or the result of those
cases.

The Court has obviously ruled that you"re not entitled to
a collateral estoppel effect from those, and it would be
unfairly prejudicial to elicit any testimony about how those
cases turned out.

MR. HEISKELL: Yes, Your Honor. We certainly
concede that.

THE COURT: Okay.

MR. HEISKELL: Your Honor --

THE COURT: Yes?

MR. HEISKELL: -- it just occurred to me -- I™m
sorry, that 10-second delay i1s my processing -- the only way
that it could conceivably come up is if as the evidence
develops iIn this case, iIf Your Honor were to revisit Your
Honor®"s ruling on the issue of punitive damages, the notice to
Ford of the Huber and Olson cases, the two fatalities there
prior to the Nease accident, as a result of this cable, that
their own engineers gave a severity occurrence to as 10, that
would be a legitimate context to talk about Huber and Olson.

I understand the Court"s ruling stands at this point, but
I think 1f, as this case progresses, if evidence develops that
warrants revisiting that ruling, we might not want to exclude

Huber and Olson.
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THE COURT: All right. Well, 1f you think that
somehow at any point that that -- the evidence is such that
the Court ought to revisit its ruling, then you can raise it.

MR. HEISKELL: Thank you, Your Honor.

THE COURT: Okay. All right. Anything else, then,
on this, other events?

MR. COOKE: 1 guess, Your Honor, 1°d just like to
note for the record what events -- which events they are going
to intend to offer since i1t"s been --

THE COURT: Well, let"s be clear about it. We"ve
already established that the complaints are those that you
attached as an exhibit in the responsive motions here. So
that®"s a finite number of those, as I recall, the complaints
from the other two dealerships or from service techs. So that
was the First category we discussed.

Then who falls within that second category where you
intend to call as a witness a driver who purportedly had a
similar defect and event?

MR. HEISKELL: Just two non-Ford drivers. One is
Kenneth Woddail, the supervisor of the United States Marshals,
whose 1996 Explorer would not -- would not slow down. And
then the second one is Matthew Hackney, the police officer,
Army officer, whose Ranger would not decelerate.

THE COURT: All right. So those are two non-Ford

employee witnesses who would, you would purport, would testify
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that they had a similar vehicle In terms of the speed control
cable and similar claim of defect.

MR. HEISKELL: Yes, Your Honor.

THE COURT: Are there Ford people that you intended
to call as well?

MR. HEISKELL: Casey, C-a-s-e-y, Mulder.

Your Honor, he was the --

THE COURT: He was the test driver.

MR. HEISKELL: Yes, Your Honor.

THE COURT: I remember him.

And then who else? Padilla?

MR. HEISKELL: Padilla, yes, Your Honor.

THE COURT: 1 had a note that Woddail had described
the cruise control In his operation of the vehicle.

So do you expect him to meet the threshold that I
described a while ago, that he would testify that the problem
wasn"t the cruise control button seemed to not turn off;
rather, the cruise control went off but the gas pedal didn"t
return to neutral or idle?

MR. HEISKELL: Yes, Your Honor. 1 think in that
case, the -- he disengaged the speed control or cruise
control --

THE COURT: Okay.

MR. HEISKELL: -- which coincidentally is the same

thing that happened to Mrs. Huber coming off Pierpoint Hill iIn
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Morgantown off the Interstate, and the -- because the vehicle
would not decelerate, he had to use maximum braking.

It is —- 1 think, and I don"t precisely recall, but he
talked about how his speed control did not seem to disengage,
but that i1s totally consistent with the stuck speed control
cable irrespective of the electrical power to the system, to
the servo.

THE COURT: Well, the problem that 1°ve got with
that is, is If you"re driving your car and you"ve got your
speed control on -- and | assume this is true even of this
model, 2001 -- almost all those vehicles had, first, a light
that comes on when your cruise control is activated, and then
another light beside it comes on when you actually engage the
cruise control.

So if you"re telling me that when he tapped his brake or
pushed the button to disengage the cruise control that the
cruise control light went off but the vehicle didn"t slow,
then 1°ve got no problem with that.

But if his testimony is that it didn"t -- that the lights
didn"t go off, that the —-- i1t didn"t seem that the cruise
control disengaged, then 1 think that that raises the
plausibility that the problem wasn®*t a mechanically bound
cable but a problem somehow in the electrical signal from the
button to the cruise control.

MR. HEISKELL: 1 understand the Court"s concern. My
JA2973
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recollection of the Woddail testimony is that he punched the
button. I don"t think he referred to the light being on or
off, but what he got was exactly consistent with the stuck
cable, the dirt, grease, grime, and sticking.

THE COURT: Are you presenting his transcript of his
testimony, or is he going to testify live?

MR. HEISKELL: We"re doing a video presentation of
his testimony that he gave iIn Huber.

THE COURT: All right. So this iIs prior testimony?

MR. HEISKELL: Yes, Your Honor.

THE COURT: Well, you know, that can be a real
problem. I1f 1t"s not clear, then -- from his testimony, given
that the testimony has been taken, then I don"t see how you
meet the test that I"ve outlined.

MR. HEISKELL: Well, I would like to look
specifically at his transcript for the light thing.

THE COURT: Fair enough.

MR. HEISKELL: Ford cross-examined him about all
this In the past. Mr. Sero testified 1t"s a similar incident
consistent with the stuck speed control cable. || --

THE COURT: Based upon his findings In examining the
cable? No, he didn"t examine this cable.

MR. HEISKELL: No, that"s right, Your Honor. No.

MR. COOKE: Your Honor, we cited Mr. -- what

Mr. Woddail said about the accident. 1It"s on page 5 of 20 of
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Document 136. And there®s nothing else iIn the record that the
plaintiffs have offered that®s contrary to that, and it is
specific to pressing the cruise control button.

THE COURT: Yeah. I1t"s been, you know, last week
when 1 was reading through this, but i1t seemed to me when 1
read it, that the fair inference from his testimony was that
he was trying to -- at some early point, he was pushing the
button and 1t wasn®t going off.

MR. HEISKELL: And that®"s what -- 1It"s the same
thing with Mrs. Huber tapping the brake to disengage the speed
control. It did not disengage, or at least the cable did not
release.

And what Mr. Sero will say is that with that system, the
power is always on to the speed control. Even if the light is
off, the power -- 1t"s powered up from the time the key is
started, I believe will be Mr. Sero"s testimony.

The point 1s, this stuck cable overrides whatever the
cruise control electronics is trying to do.

THE COURT: Well, it does if it"s there. The
problem here i1s that we don"t have these cables. These are
other vehicles that haven®t been subject to inspection. And
so the only way that this evidence is coming in is if the
plaintiff can establish that the cable was the same, the speed
control cable was the same design and configuration, and that

the defect is the same.
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And so, you know, If 1t"s ambiguous from the witness"s
testimony as to whether or not at the time he thought the
problem was that the button wasn®t working for the cruise
control to go off, then to me that"s the problem.

IT he —— 1f his testimony -- and it did sound like this
from what was quoted, that he was first saying that he was
pushing the button for the cruise control to go off and it
wouldn®t go off.

Now, you®ve got the burden of establishing the basis for
the introduction here; and If 1t"s not reasonably evident from
his testimony that the cruise control button wasn"t the
problem but, rather, the cable was somehow stuck, then you
haven®t met the burden.

MR. HEISKELL: Well, Your Honor, Mr. Woddail -- it

is true in his letter to Mr. Troutman, the president of Ford,

said -- he read this letter in his deposition. He said,
"Naturally, | attempted to turn the cruise control off before
we reached the slower vehicle in front of us. 1 first tapped

on the brake. This failed to disengage the cruise control. 1
then stepped on the brake and simultaneously pressed the
cruise control off button on the steering wheel. Neither of
these actions turned the cruise control off."

Now, but that"s not dispositive of the stuck cable,
Your Honor, that keeps the throttle open --

THE COURT: The problem is this: |If you just accept
JA2976
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that he didn"t make clear that the cruise control button was
going off, then if he didn"t make that clear, then it"s
plausible that the speed control cable itself was mechanically
bound, as you"re claiming, but 1t"s also possible that the
problem was somehow with the cruise control control button
itself. And that"s the problem.

So here"s what 1"m going to do: We can talk about this
all day. Before you can use Mr. Woddail®s deposition or his
testimony, you"re going to have to show me somewhere in a
transcript where he addresses this such that it can meet the
test for admissibility that i1t"s the same alleged defect and
not some problem with the cruise control.

MR. HEISKELL: All right, Your Honor. There is a
second purpose for Mr. Woddail®s testimony, and we could -- if
the Court were not to let i1t in on the basis of notice of the
defect, the Woddail testimony is very clear and convincing
that whatever was sticking the cruise control cable --

THE COURT: The brakes wouldn®t overcome.

MR. HEISKELL: He"s a big, strong man, and it took
him seven-tenths of a mile to stop this vehicle.

THE COURT: AIll right. Do you want to respond to
that?

MR. COOKE: Well, 1 just had a suggestion, Your
Honor. This i1s all deposition testimony, and it"s been --

we -- 1t"s been designated, it"s been countered, and there are
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objections.

In order to avoid a real problem, it may be that we can
submit those to Your Honor and review them before it"s read to
a jury. And I hate -- I mean, 1 -- that"s another problem
with this type of evidence, because we don®"t want to waste the
Jjury"s time.

And 1 apologize for suggesting that the Court have to
read 1t first. But, | mean, that"s -- this Is not -- this 1iIs
not something that"s going to surprise anybody. It"s all
designated.

THE COURT: 1 probably didn®"t make it clear. What
I*"m requiring the plaintiff to do is before you are to offer
or make any reference to Mr. Woddail®s testimony, you"ve got
to show me where iIn his testimony you think he addresses this
particular, you know, part of the test, the test being whether
he can show that the vehicle had the same defect, a
mechanically bound cable, and not something wrong with the
cruise control system.

MR. HEISKELL: Very well, Your Honor.

THE COURT: Okay.

MR. HEISKELL: Thank you.

THE COURT: All right.

MR. COOKE: Would that same -- that ruling would
apply to Hackney as well since that"s also deposition

testimony?
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THE COURT: What did Hackney say about the cruise
control?
Well, let"s -- we don"t need to debate it. Provide me
with the same information with respect to that.
MR. HEISKELL: Okay, Your Honor. Sure.

THE COURT: As far as I"m concerned, you can do this

by -- do we have -- do I have these depositions? 1 don®"t know
what all 1 have iIn this case. | can"t recall whether the
whole deposition has been attached as an exhibit. [1"ve seen

plenty of excerpts of his testimony, but I don"t recall
whether 1%ve sifted through exhibits to see if | have a
complete copy of the deposition.

So how do you want to get this sort of designation to me?
How can we do this efficiently, effectively?

MR. HEISKELL: Your Honor, we have the transcripts
from the previous trials certainly. | think that the Hackney
matters could be a lot simpler than Woddail because he just
tapped the brakes and couldn®"t get it to slow down and then
started standing on it. He did not -- 1 don"t think he talks
about pushing buttons. We can get this iIn Your Honor"s hands
tomorrow morning if you wish or --

THE COURT: Well, I would really like to see it
today if it"s at all possible.

MR. HEISKELL: Okay. Sure.

THE COURT: I mean, I know you guys would much
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prefer to have a ruling before we start having opening
statements and you“"re trying to outline what your evidence is
going to be.

MR. COOKE: Your Honor, we have color-coded the
designations and we"ll print them out and show them to counsel
and we"ll send a joint transcript to Your Honor today.

THE COURT: That would be great.

Okay. All right. Any other issues, then, with respect
to these similar event witnesses? The others were the Ford
people.

MR. COOKE: Mulder and Padilla?

THE COURT: Yeah.

MR. COOKE: One second, Your Honor.

(Mr. Cooke and Mr. Clark conferred privately off the
record)

MR. COOKE: Your Honor, with Mr. Mulder, we don"t
have a designation of what happened in the accident. So |
don®"t know -- I"m not sure what the plaintiffs intend to
offer, and 1 do know that that"s only deposition testimony.

We haven"t received any exhibits, though. |1 think they
may have referenced some exhibits. So I"m not sure how
they“"re going to offer up Mr. Mulder®s version of the
accident.

THE COURT: Is this, first, prior testimony?

MR. HEISKELL: This is -- he was deposed iIn the
JA2980
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Huber case, gave testimony, read the email where he said he

pressed mightily on the brakes, and it"s a good thing he

worked out at noon. IFf this happened to a customer, he was in
big trouble. He read that. 1t was based on his test-driving
of an Explorer. 1It"s very succinct. Ford was there. They

had a chance to develop any counterevidence at that
deposition. It"s really clean, and 1t"s less than 10 minutes,
I think.

MR. CLARK: Your Honor, if I may, what the
plaintiffs have designated in Mr. Mulder®s testimony is some
discussion of Exhibit Number 13 to his deposition, which 1
think is the email to which Mr. Heiskell is referring.

And there"s a lot of discussion of that email, but I
don"t -- 1 don"t, as I read 1t, see any discussion of
Mr. Mulder having an incident beyond him saying, if you have a
condition -- "if,” not "I had a condition” -- if you have a
condition where you have a wide open throttle, the engine no
longer produces vacuum. Now, nobody at this table was counsel
of record for Ford in the Huber case. We"ve talked to counsel
of record for Ford, and we"ve got all the deposition exhibits
that they had. Unfortunately, with the passage of more than a
decade, they don"t still have all of them, and we"ve never
actually seen this email. So that would be very helpful.

THE COURT: Well, do you have a copy of the email

somewhere?
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MR. HEISKELL: Sure. 1 thought we exchanged it with
the exhibit exchange, but I*m very happy to -- 1 mean, Ford"s
office of general counsel 1 had just assumed had this on file,
but 1t 1s a lot more than just an email. 1t"s several pages
of what he was doing in that Explorer.

THE COURT: Well, several pages were his testimony,
but the exhibit we"re talking about is a -- i1s one email
message.

MR. HEISKELL: Yeah, it"s one or two --

THE COURT: Well, make sure that --

MR. HEISKELL: -- pages of an email. 1I1"11 give i1t
to him at the first break here.

THE COURT: Yeah. All right. So they"re getting
you a copy of that.

MR. CLARK: Thank you, Your Honor.

THE COURT: Okay. All right. Anything else, then,
on this?

MR. HEISKELL: [I"m sorry?

THE COURT: So anything else on these --

MR. COOKE: No, Your Honor, as long as | understand
clearly that with each of these witnesses, that the plaintiffs
will come forward first to try to prove the elements that
they"re required under the Hershberger case.

THE COURT: Well, we"ve established that with

Woddail and Hackney, they®re going to provide me with where
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they find support in the transcript.

With regard to Mulder and Padilla, those are Ford
employees. [I"m not sure that -- 1 don"t know exactly, other
than you®ve described Mr. Mulder, I guess, described driving a
Ford Explorer and having this problem where the accelerator
pedal didn*"t seem to allow the car to go back to idle when he
took his foot off the gas or something like that; is that
right?

MR. HEISKELL: That"s i1t, Your Honor. He also
describes as an engineer the depletion vacuum with the first
one or two applications.

THE COURT: All right. So 1 think that"s sufficient
for him to testify.

What about Padilla? He was the executive who was driving
a Lincoln Navigator.

MR. HEISKELL: Yes, Your Honor. And we -- with
Padilla, here i1s a driver of a new Ford vehicle that obviously
couldn™t control it when it would not decelerate. He
obviously could not control it with braking up his own
driveway, hit a tree or a pole, and took i1t into the service
people inside Ford, and they were trying -- the emails
associated with that indicate the kind of brainstorming of
Ford®"s engineers to see what the problem might have been.

The only point of this, Your Honor, is not to prove the

defect, but to prove notice of the difficulty in braking and
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keeping control of a vehicle that"s experienced this
unintended acceleration even at a low speed.

So this would be most likely used in rebuttal rather than
in our case-in-chief, and it has to do with braking and the
ability to maintain control of the vehicle.

MR. COOKE: There is -- Your Honor, Mr. Padilla is
a -- has a 10-mile -- an accident under 10 miles an hour on a
snowy driveway. And that"s what we know about that accident,
and so 1"m not sure how 1t"s similar. |1 don"t understand how
that establishes similarity to this case.

THE COURT: I know 1"ve seen some of this. Again, 1
can"t keep grasp of all these different people. Didn"t -- 1
mean, my recollection is Padilla seemed to describe to the
service department or someone on the receiving end of his
communications that this seemed to be a problem with the
acceleration, that the accelerator got, in some fashion,
stuck, caused him to go faster backing out of his driveway,
and he couldn®t slow 1t, that when he took his foot off the
gas, it didn"t return to idle and didn"t slow down, and then
he tried to use his brakes, and that didn"t seem to work
either.

MR. COOKE: I just -- I"m just confused about how
the circumstances of that accident are anywhere near what
happened 1n this crash. That"s -- and so | understand Your

Honor®"s ruling, but that®s an accident on a snowy driveway.
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That"s completely different than anything that i1s alleged in
this case.

THE COURT: Well, the fact that It"s on a snowy
driveway doesn"t mean anything i1f Mr. Padilla described what
happened as an unintended acceleration and an inability to
control the accelerator. My recollection is that, more or
less, that"s what he said. Yeah, | mean --

MR. CLARK: 1 think part of the problem here, Your
Honor, is the same problem that we have with Mr. Mulder, which
is we"ve got all these emails apparently that we"ve never
seen.

Mr. Padilla was deposed. He was asked substantively
about his incident, completely separately from these emails
that apparently exist; and his testimony, | think 1t"s fair to
say, has no indicia of any sort of unintended acceleration or
failure to decelerate event.

It"s an event that 1°ve had, perhaps the Court has had i1t
too, where you try to turn a little too quickly and 1t°s a
little slipperier than you think below you and you slide.
That"s what the deposition testimony 1is.

I don"t know i1f the emails are different because, again,
we"ve never seen them before.

THE COURT: Well, now 1"m confused. So what you
intended to offer as Mr. Padilla®s event was, | assume, a

transcript of the trial or deposition testimony.
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MR. HEISKELL: Yes, Your Honor, which includes his
emails or some of the emails associated with that from the
people that worked at Ford and handled the vehicle.

This 1s the -- this i1s the first time 1"ve heard from
Ford that they don"t have these documents. We"ve had them for
years, and they haven®t told us that they -- we"ve briefed
this stuff before.

THE COURT: I can®"t imagine what the problem is
there, but 1°m not concerned about it.

But you"re telling me that in his -- was this deposition
testimony or trial testimony?

MR. HEISKELL: He was deposed for the -- I believe
it was the Huber trial. Might have been Olson, but 1 think it
was Huber.

THE COURT: All right. And so in his deposition
testimony from the Huber trial, did he describe what happened?
I mean, not just confirmed that he sent emails about i1t, but
did he actually describe the event?

MR. HEISKELL: Yes, he did, Your Honor.

THE COURT: And i1s that description a description
that"s consistent with a complaint that the vehicle suddenly
accelerated or would not decelerate when he took his foot off
of the gas pedal?

MR. HEISKELL: Yes, Your Honor.

THE COURT: Well --
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MR. COOKE: Your Honor, this hasn"t even been
designated in this case. The testimony hasn"t been
designated. So what -- I just don"t want to be sandbagged
by -- 1 don"t even know what they"re going to read --

THE COURT: First, 1 mean, | presume that when they
identify a witness who"s going to be testifying by deposition
or prior testimony, that it"s the whole thing, whatever he
testified about, 1 mean, his entire testimony.

MR. COOKE: But they -- well, as I understand the
rule, Rule 26(a)(3), is you identify the witness, and if
you"re going to present it by deposition, you say so and you
either take the whole deposition or portions thereof. We"ve
got nothing.

THE COURT: Okay. 1 agree, and I presume that that
meant that the plaintiff would be offering the whole
deposition --

MR. HEISKELL: That"s right.

THE COURT: -- and anything to designate. Now, you
know, that -- if that"s the fair implication of it.

So, again, I"m inclined to let this iIn and instruct the
Jjury about how they should consider 1t and weigh i1t and for
what purpose and how those purposes may be limited.

MR. COOKE: Your Honor, may 1 just make one other
point for the record?

THE COURT: Sure.
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1 MR. COOKE: Going back to the MORS and the CQIS

2 complaints, the pleadings clearly object to that on hearsay

3 grounds, but I"m not sure if it was --

4 THE COURT: Yes, and 1 agree. And my ruling is that
5 they can only come in as to notice to Ford. So they“re not

6 being admitted for the truth of the matter. So there"s not a

7 hearsay objection. It"s just notice to Ford that someone is
8 complaining of something like this.

9 MR. COOKE: After the date of manufacture.

10 THE COURT: I think it comes in after the date of

11 manufacture. 1 think that at least comes iIn with regard to

12 the negligence claim.

13 I"m skeptical that it could come iIn for the strict

14 liability or warranty claims. But 171l address that during

15 the trial and iInstruct the jury accordingly.
16 Okay. All right. What else have you got on your lists?

17 Anything else that the Court need address?

18 MR. JAVINS: We have counter-designations and

19 objections to James Engle and Jon Sprunger.

20 THE COURT: And who are they? What court were

21 they --

22 MR. JAVINS: Engle i1s the corporate representative

23 who will testify about the FMEA process and the FMEA handbook.

24 THE COURT: When are you going to expect to get to

25 offering that?
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MR. JAVINS: Tomorrow, early tomorrow.

THE COURT: Okay. So that"s Engle. And then who
else?

MR. JAVINS: Well, Sprunger is the gentleman who
talks about the MORS reports. He could be a little later, but
I envision putting Engle on pretty early.

THE COURT: And to your knowledge, have either side
submitted the deposition? Did it come with your designation?

MR. JAVINS: Yes. And Ford submitted
counter-designations, which I don®"t have a problem with, and
objections.

The problem with the objections i1s it"s 402, 403, 401,
10 pages. And I don"t know what to do with it other than 1
responded by saying 1t"s relevant; it"s got something to do
with this, this, this. But 1t"s hard to work with.

THE COURT: All right. So you filed your
designation.

MR. JAVINS: Correct.

THE COURT: They filed a counter-designation to
which you don"t object.

MR. JAVINS: No objection to the counter.

THE COURT: All right. They filed objections, and
you filed a supplemental response to those objections.

MR. JAVINS: Correct. Last night.

THE COURT: Right. Well, I saw all this in the
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docket sheet.
MR. JAVINS: Sure.

THE COURT: But obviously I haven®t read it yet, but

MR. JAVINS: Okay.

THE COURT: And the actual depositions are attached
as exhibits, or are they?

MR. CLARK: Not to what we filed, Your Honor.

THE COURT: I don®t need more than one copy of the
deposition. So if one side filed the whole deposition --

MR. JAVINS: We"ve got a book right here, and my

assistant color-coordinated the whole doggone thing if you-"d

like it.

THE COURT: Sure. So what is this? Is this -- what
i1s this?

MR. JAVINS: Engle, Sprunger, and more deposition
transcripts --

THE COURT: Okay.

MR. JAVINS: -- that we"ve designated that we intend
to read. 1 think Ford®"s are -- some iIs in red, some IS 1In

blue, and some are in yellow.

THE COURT: Okay. Well, so that would be, then, one
of them designates what plaintiffs want; the other is the
defendant"s designation. And then the third?

MR. JAVINS: Objections. And I don"t think it will
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be real hard to cross-reference with Ford"s objections to
figure it out.

THE COURT: Right. That"s what I*m hoping. So you
can leave that with me.

MR. JAVINS: 1I"m happy to.

MR. CLARK: The one point that I would make on that,
Your Honor, with regard to Mr. Sprunger and Mr. Moore is that
as a result of the Court®s ruling this morning on the limited
purpose of the admissibility of MORS and CQIS, our objections
might change. And without spending a little bit of time
looking at those objections and thinking about the Court®s
ruling, I don®"t want to make any guarantee one way or the
other, but 1°m not certain, as | stand here, there won"t be
any changes to those as a result of that ruling.

THE COURT: Okay. Well, we will at least take them
up briefly before any of them are used with the jury.

MR. CLARK: 1 don"t think -- and then, frankly,
Mr. Javins and | can probably have a conversation about
Mr. Engle and narrow down the topics we need to talk to the
Court about. But I don"t think any of that has changed based
on anything that®"s happened this morning.

THE COURT: All right. Well, certainly if the
parties discuss any of these and resolve some or all of the
objections, just let me know. Otherwise, 111 expect to start

reading them this afternoon.
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All right. Anything else?

MR. COOKE: Your Honor, our daily schedule.

THE COURT: Here"s the way -- tomorrow, of course,
is the first day of trial. The jurors will assemble
downstairs. They generally get in around 8:30 or a little bit
before 9:00. There has to be paperwork processed down there.
The clerk®s office will randomly assign to each juror a number
and give them a sticker with that number.

Once all the jurors are assembled as close to around 9:00
as possible, we"ll start -- we"ll bring them up here, and it
takes them a while to get up here. Some will walk up the
stairs; some will come by elevator. 1 think that I told the
clerk®s office that we needed about 25 to 30 people actually
showing up, so somewhere in that number.

The jurors will be seated first In the jury box
numerically and then in the first two benches numerically.
That"s where they"ll be seated during the voir dire.

As 1 explained, 1 will conduct the voir dire. Many of
these questions -- everything iIs designed to elicit a "yes"™ or
a ""'no" answer, at least at first. We"ll try to keep notes and
expect you all to keep notes, and then do follow-up
questioning, more or less, one at a time with the jurors in
the conference room.

When there are this many different issues, most likely

111 -—- we"ll just start numerically, Juror Number 1. 1711
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ask you what else -- what follow-up questions do we need to
do. We®"ll bring them back one at a time and do follow-up
questions. 1711 usually take the lead in that, but 111 often
turn to counsel and let you ask a reasonably connected
follow-up question to whatever the juror has told me or us
back here. We"ll do that.

You know, usually it takes most of the morning to pick
the jury. But once we get the jury picked, then we"ll take a
break. 1 really try and get jury selection out of the way
before a break for lunch. So presumably we"ll -- given the
number of questions here, 1t"s likely 1t will take until then
to get a jury picked. We"ll probably take a lunch break at
that point and then come back and do preliminary instructions
and openings and start.

On the first day of trial, 1 would like to end pretty
close to 5:00 just because the jurors showed up not knowing if
they were going to be here or not. So I don"t like them to
have to be here longer than 5:00.

We usually take a mid afternoon break somewhere between
2:30 and 3:00 for about 15 minutes. Then during the trial,
start at 9:00. We"ll take a break about 10:30, a five- or
ten-minute break. A lunch break usually is an hour and 15
minutes, partly depending upon how fast we"re moving. Then
we" Il come back after lunch, take another break middle of the

afternoon around 2:30 or 3:00.
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I*"m generally inclined to go a little bit past 5:00, and
111 tell the jury that, you know, after the first day that we
might go a little past 5:00 if it helps us complete a
witness®s testimony or the examination by one of the parties
so we don"t interrupt too much the flow of the trial. And
we" Il just follow that schedule pretty much each day.

As 1 told you, we —- in a federal civil case, we"ll have,
my guess is, nine or ten jurors. |If it"s going to take -- 1
assume this is still accurate. You all have estimated,
plaintiffs, about four days to put on their case, defendants
three or four days to put on its case. So we"re talking about
a trial going into two weeks.

So 111 probably have at least nine, maybe ten jurors.
And they will all participate in the verdict i1If they remain
jurors until the conclusion, okay?

All right. Anything else that you want --

MR. COOKE: Just one point of clarification.

Your Honor ruled on the motion related to Mr. Petersen. It
was Number 108. And counsel and I were discussing what the
ruling was, and we had a little bit of a -- we weren"t on the
same page, and so | just wanted to get clarification from
Your Honor.

This was a -- Mr. Petersen was the expert who did the
brake demonstration and then has the video of that.

THE COURT: Right.
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MR. COOKE: And 1 had understood from reading the
ruling that the video demonstration was excluded, and -- but
perhaps that®"s not a correct understanding.

THE COURT: Well, the video demonstration is
excluded. Would you expect to ask him -- 1 think that
implies -—- 1711 make it clear. 1 don"t think he can rely upon
his video demonstration for his opinions.

MR. COOKE: He can rely upon -- can he rely -- he
can rely upon the fact that he drove the vehicle, that he
actually did -- that he actually tested the vehicle.

THE COURT: Yeah, I think he can testify to that. |1
don"t think he can testify that as a result of trying the
brakes under different circumstances at different speeds with
different vehicle conditions that he reached conclusions,
because that would be allowing him to testify as to the
results of the demonstration that I"ve ruled isn”"t admissible.

The demonstration isn"t admissible because i1t doesn"t --
iIt"s not similar enough, doesn"t repeat the event in a
meaningful way to make it a relevant exercise.

MR. COOKE: Okay. Thank you, Your Honor.

THE COURT: Okay. All right. Anything else?

IT not, see you tomorrow morning at 8:30. And 1 presume
other than dealing with these depositions, then, that
there®s —- 1711 deal with the designation of depositions.

The plaintiff will provide the specifics from the other
JA2995
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event witnesses so I can see how you could get those in, and
then we"ll1 be ready to go.

MR. HEISKELL: Yes, Your Honor. And is it
acceptable it 1 supply the transcript that"s marked up,
highlighted, with the language we want to direct the Court"s
attention to --

THE COURT: Absolutely.

MR. HEISKELL: -- rather than briefing?

THE COURT: Right. |1 don®"t want any -- | don"t need
any more briefing. Just show me where in the depositions the
witnesses address these things, and obviously you®ve got to
provide, you know, a copy or notice of what you"re designating
to the defendant.

MR. HEISKELL: Okay, Your Honor, certainly will.
Thank you.

THE COURT: And 1 frankly would expect that we"ll
have a few minutes in the morning while we"re waiting to bring
the jury up for any final discussion and a ruling on those
matters.

MR. HEISKELL: Very well, Your Honor. Thank you.

MR. COOKE: That"s a good point, Your Honor. We
have an agreement to advise each other of witnesses the next
day and exhibits to be used in the direct of that witness.

THE COURT: Right.

MR. COOKE: |If there"s an issue with an exhibit,
JA2996
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how -- we could be here at 8:00, 8:30, to raise that with
Your Honor. But I°"m not sure what Your Honor®s preference 1is.

THE COURT: Well, have you identified for the
defendants your first witnesses and first exhibits that you
expect?

MR. O®DELL: We will as soon as this is over,

Your Honor.

THE COURT: Okay.

MR. O"DELL: A lot of it had to do with rulings
today.

THE COURT: Right. Well, you know, so generally
speaking, If iIt"s an important exhibit and the basis of
objection is more complex, then certainly 1°d prefer to know
that as soon as possible to try to rule on it.

But, you know, you objected on multiple grounds to about
everything I"ve seen, at least in the designation of a lot of
the witnesses and, | think, a number of the exhibits, and I™m
not going to try to go through all of those before trial.

You can raise objections at trial, and 1711 do my best to
rule on 1t correctly then. But other than some unusually
important exhibit that you think requires more complex
argument, I1°d just as soon deal with them as they come up.

MR. JAVINS: For starters, Your Honor, I don"t
envision any big exhibit issues tomorrow with the exception of

I think Ford objects to the "87 iteration of the FMEA that
JA2997
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James Engle talks about. | believe he ties it back and says
that®"s your first baseline document.

Certainly, Sam Sero will talk about that. So they object
to that. You"ll address that when you read the designhation
today.

THE COURT: Okay. Good.

MR. JAVINS: Thank you.

THE COURT: All right. |If there"s nothing else,
1"11 see you tomorrow at 8:30.

(Hearing concluded at 11:10 a.m.)

I, Teresa M. Ruffner, certify that the foregoing is a
correct transcript from the record of proceedings in the

above-entitled matter.

/s/Teresa M. Ruffner June 4, 2015
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Tuesday, March 24, 2015, at 8:43 a.m. In open court

(Out of the presence of the prospective jurors)

THE COURT: Good morning.

RESPONSE: Good morning, Your Honor.

THE COURT: AIll right. We"ll let Mr. Heiskell set
up and then we*ll be ready to go.

MR. HEISKELL: Sorry, Your Honor.

THE COURT: That"s all right.

All right. First, have the parties reviewed the changes
that were made to the proposed voir dire and the preliminary
instructions?

MR. O"DELL: Yes, Your Honor.

THE COURT: Any other matters we need to address
with respect to those?

MR. COOKE: No, Your Honor.

THE COURT: All right. Then let me first address
the matter that we discussed a fair amount yesterday, and that
was concerning plaintiffs®™ evidence of other prior incidents
or events.

I had asked the plaintiff to identify the portions of
either trial testimony or deposition testimony of several
witnesses who the plaintiffs represent -- which the plaintiffs
represent would be offered as evidence that there was a prior
similar event and such evidence should be admissible as to

notice, knowledge, or as to proof of defect.
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So yesterday | was presented in the afternoon with a
letter dated March 23rd by -- under Mr. Heiskell"s signature,
which contained several pages of excerpts of the transcripts.

First, 11l address Mr. Hackney. Matthew Earl Hackney
was 1dentified, and his deposition was from back from August
of 2002.

I reviewed the excerpt portions of his deposition, and
actually plaintiffs yesterday had also left me with a notebook
that had the full deposition in 1t. So I"ve even gone back
through 1t a bit.

It"s clear to the Court that Mr. Hackney i1s complaining
of a cruise control problem. In the excerpt pages that were
provided, he referred to trying to press the "off" button and
couldn®t get -- of the cruise control and couldn®t get it to
work.

It seems to me that the only plausible reading of his
description of that event iIs that he associated 1t with an
inability to turn off the cruise control.

Now, admittedly, plaintiffs have argued that a mechanical
binding of this particular cable can occur when the cruise
control i1s on. |1 acknowledge that possibility. The problem
is, the plaintiff has the burden of establishing as an
evidentiary foundation for the introduction of this evidence
that 1t was substantially similar. And here, plaintiffs can™t

do that because the description provided by Mr. Hackney
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suggested that the problem was with the cruise control
operation, and that doesn®"t -- it just doesn"t provide a
sufficient basis for the Court to conclude that this could
have been because of a mechanical binding. That"s what the
plaintiff has to offer evidence of, and i1t"s not there.

I also note that he, although not identified by
plaintiffs® counsel, that later in his deposition, he talks
about another similar incident that occurred at some later
time, and there again he describes it as a problem with the
cruise control, that he can"t get the cruise control off. So
because of that, his testimony can®"t come 1in.

I then turn to Mr. Woddail. His name iIs Kenneth Woddail.
At page 10 of the excerpt that was provided, he discusses the
problem with the cruise control button, that he kept pushing
the button off.

On page 20, there"s further questioning and answer where
he responds that he kept the cruise control off after he got
his car under control and started again. To me, that suggests
that he associated the initial event with the cruise control.
And again later at page 24, a similar discussion.

So, once again, I conclude that plaintiffs can"t
establish that the event complained of by Mr. Woddail was
substantially similar to that complained of by Mr. Nease.

Last was Mr. Padilla. He"s the Ford executive who had a

Lincoln Navigator, I believe. My understanding is that
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plaintiffs either had an email or somehow identified the
contents of some email that he may have sent to other people
in Ford, service technician types, asking them to investigate
his vehicle because of an incident that had occurred when he
was up In Michigan and was driving on a narrow road that led
to a cabin or something like that. It was snowy. He said at
one point, he was only going 7 to 10 miles an hour. There was
a sharp left and then another right. And at one point he lost
control of the car and i1t skidded into a tree.

Evidently -- and it wasn"t clear to me, but as I
understood 1t, the plaintiffs claim that he sent an email or
some other communication to someone iIn the service department
or the like at Ford asking them to check this vehicle out. He
may have implied in that that the car had experienced some
sudden unintended acceleration that caused or contributed to
his losing control.

I frankly couldn®t find that when I was reading this last
night. So I"m not sure exactly what that communication was.
Nonetheless, Mr. Padilla testified -- and his testimony is
part of the designation that the plaintiff offered -- iIntends
to offer iInto evidence, that he described this, and he
completely disavowed any claim that his losing control had
anything to do with sudden unintended acceleration.

Instead, he said he wanted the car thoroughly checked out

after he"d lost control. 1It"s not real clear exactly what
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Mr. Padilla thought was maybe wrong, but 1t"s clear to me that
after reading his deposition, i1t"s unsufficient to establish a
similar incident that would be admissible in evidence in this
case.

As 1 said, he disavowed that there was any sudden
unintended acceleration problem. He -- if he provided some
communication that suggested otherwise, the Court would find
iIt"s not supported by his description of what actually
happened. And regardless of why he may have suggested that in
an email or other communication, that"s just not enough to
establish the similarity necessary to make this admissible
here. So 1"m not going to allow Mr. Padilla®s testimony about
his experience to come in as a prior similar event.

Last, 1°ve looked at Mr. Mulder®s deposition. He was
employed by Ford, a young engineer or something to that effect
at the time, and more or less was sometimes called upon to
investigate problems or concerns that were raised about the
vehicles.

Apparently at one point he tested a vehicle that sounds
like 1t would be essentially the same speed control cable
configuration as at issue here. In his description of what he
did, as best I understand it, he was trying to test the
efficacy of the brakes when the throttle was all the way open.
I didn"t understand from that that he was claiming that he

lost control of the throttle, of the speed control. Rather,
JA3005
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he was testing how well the brakes would stop it. |In part of
that testing, he came to the conclusion that the brakes
wouldn®t be sufficient to overcome the acceleration unless a
huge amount of force was applied.

So, first, am I missing something, Mr. Heiskell, in what
he testified about? Was there some indication that he was
going to testify or his testimony would establish that he had
a prior sudden unintended acceleration event or experience
that could have been because of mechanical binding?

MR. HEISKELL: 1 don"t think, because mechanical
binding, Your Honor, although he -- he was part of a small
team that was trying to investigate these customer complaints
of unintended acceleration. They were trying to figure out
what 1t could be, whether it was electronic or something else.

I don"t think there®s any place In his testimony where he
concludes that a stuck cable was the cause.

THE COURT: Well, in fact, then am | correct in my
reading that in his test driving of a vehicle, he didn"t have
any sudden unintended acceleration event, but, rather, he was
in complete control of the throttle and the accelerator and he
simply tested the efficacy of the brakes with the throttle
wide open, so to speak?

MR. HEISKELL: Well, Your Honor, part of his
testimony was on one of his test drives, he got -- he wanted a

reduction in throttle, and it stayed open.
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THE COURT: Okay. Well, that"s what 1 thought you
were saying. More than -- frankly, 1 just missed that. Maybe
it"s just I didn"t read his deposition closely enough or
thoroughly enough. 1"m going to ask that you identify that
passage.

MR. HEISKELL: AIll right. Your Honor, thank you.

THE COURT: Other than that, the reason | raise this
is that he may still be -- you may still be able to offer his
testimony about the inability of the brakes or the limitation
on the ability of the brakes to overcome acceleration. So
that part, 1 think he does describe adequately. But that
doesn®"t go to a defect claim that, as we"ve discussed, as |
understand it, that®"s not what plaintiff claims -- the brakes
are not defective. It"s simply that if you"ve got a defective
throttle system that results in an unintended acceleration,
the brakes may be insufficient to overcome that.

Is that right?

MR. HEISKELL: That"s exactly right, Your Honor.

THE COURT: All right.

MR. HEISKELL: And, Your Honor, just so that we"re
clear, 1 take i1t that we"re still permitted with Hackney and
Woddail to talk about the extra effort required for braking
when the throttle was open, for whatever cause, because here
we had Mr. Woddail, 673", 220, fighting his machine with great

strength.
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THE COURT: 1 agree.

MR. HEISKELL: Okay. Thank you, Your Honor. And by
the way, just on that Padilla matter, that other bit of
evidence came from the emails with Mr. Cikalo. He was the one
who was trying to figure out what happened.

Thank you, Your Honor.

THE COURT: All right.

MR. COOKE: Your Honor, just for the record --

THE COURT: Yes. Use the microphone.

MR. COOKE: I would just note our objection to --

THE COURT: 1Is that on?

THE CLERK: Push the button on it.

MR. COOKE: 1711 figure i1t out eventually.

Your Honor, I would just note the objection that
Mr. Woddail, Mr. Hackney are not expert witnesses and are
essentially being asked for opinion testimony. They haven®t
been disclosed as experts. They"re not engineers. And how
hard they pushed seems to be --

THE COURT: Well, I disagree. 1 think to the extent
that they"re offering opinion -- and 1"m not sure I°d
characterize i1t that way. 1 think it"s lay opinion, opinion
of a lay witness based upon actual perception. So 1 would
overrule the objection.

All right. Next, I°1l just tell you I was a bit dismayed

when 1 realized the volume of deposition or trial -- prior
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trial testimony that required review. | wish somebody had
told me last week that it was going to be hundreds of pages.

I1"ve gone through several of them. 1 know that we
specifically discussed Mr. Engle and Mr. Perkins. So I
started with them, and I"ve done several.

First, I relied upon Document 189, which was defendant”s
objections and counter designations to plaintiffs® deposition
designations, and It sets out numerous objections as to a
number of these designations. Some of them 1 was aware of.

As 1 said, 1 started with Mr. Engle because my
recollection was plaintiffs thought that would be one they-"d
get to early.

MR. CLARK: And if I may, Your Honor.

THE COURT: Yes.

MR. CLARK: Sorry to interrupt the Court, but
Mr. Javins and I have been talking and working pretty hard and
talking at some hours that perhaps 1 don"t want to put on the
record; and I think that with the exception of one issue,
we"ve come to an agreement about the testimony of Mr. Engle
that will be read.

THE COURT: Okay.

MR. CLARK: 1 regret, of course, that we were not
able to do that before the Court spent the time reading, but
happily it should save the Court some time iIn deciding.

THE COURT: Well, that"s fantastic. Can you
JA3009




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 86 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 12 of 299 PagelD #: 7494 12

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

identify for me now what the --

MR. CLARK: 1 can, Your Honor. And, generally, it
is testimony that begins around page 116 of Mr. Engle®s
deposition, goes to page 126. 1 think it"s all or most of the
designations in there.

THE COURT: Well, wait a minute. |1 guess I do have
a copy.-

MR. CLARK: It comes around again around page 127 of
Mr. Engle"s deposition. And the testimony is about whether
there were or should have been warnings to customers or
technical service bulletins to dealers issued as a result of
the failure modes and effects analysis process.

Now, if the plaintiffs are putting on Mr. Engle as early
as they say they"re going to, then there"s no foundation for
the relevance of that testimony because there®s no evidence
that Mr. Nease ever took this vehicle to a Ford dealer such
that a technical service bulletin would have made a
difference. To the contrary, I think the record will show
that Mr. Nease never took this vehicle to a Ford dealer
because he"d only owned i1t for ten days at the time of his
wreck. Likewise, my understanding is the plaintiffs are not
pursuing a warnings claim at this point, and so evidence about
warnings that Ford should or shouldn®t have given customers is
irrelevant.

THE COURT: AIll right. Mr. Javins?
JA3010
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MR. JAVINS: We discussed this yesterday, Your
Honor, the continuing duty to warn and the fact that
customers -- we"re also going to elicit testimony of customers
calling with complaints, and the point being that when a
customer calls the call center or a customer goes to a
technician, the technician is not provided with the
information in this failure modes effects analysis which says,
"This speed control cable can bind. A side note: Make sure
you iInspect it, and here"s how you do it."

That"s the purpose of the -- of the -- | was trying to
learn the process through Mr. Engle; what®"s the purpose of the
FMEA. It"s, you know, we identify hazards and failure modes.

Well, how do you use it?

THE COURT: Well, we"ve had some brief discussion a
couple of times now about whether there was any post-
manufacture and sale duty. And as I understand it, plaintiffs
have represented you think you"ve got evidence that
establishes some -- well, tell me what iIs 1t —-- where -- what
IS your evidence?

MR. JAVINS: It"s the fact that this failure mode is
identified. This thing can bind. People call and say, "My
accelerator stuck. My gas pedal is stuck.” This critical
information is not shared with the technicians or the consumer
or in post-sale literature to the consumer. That iIs the

failure to warn.
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You"ve got something that rates a 10 out of 10. Your own
documents say this thing can bind. A customer calls and says,

"My accelerator pedal is sticking,”™ and the people taking the
call are not provided with this critical information. And so
that®s the purpose of that.

THE COURT: Mr. Clark?

MR. CLARK: If the plaintiffs are going to pursue a
failure to warn claim, then my understanding of West Virginia
law -- and 1 hope Mr. Cooke will hop up and correct me if I™m
wrong -- is that they"ve got to prove causation on that
failure to warn claim. And the record is utterly devoid of
any evidence of any causation of any alleged failure to warn.

Now, now that the Court has excluded punitive damages and
has refused to reconsider that decision, at least for the time
being yesterday, evidence about warnings that Ford should or
shouldn®t have given other customers is irrelevant.

THE COURT: How can you establish that warnings
would have made a difference here given --

MR. JAVINS: Well, in addition to a duty to warn and
the overall negligence, i1t really goes to the overall
negligence that Ford i1s aware of. It goes to foreseeability.
Ford is constantly -- they have opportunities to go back to
their FMEA when customers call and say, "1"m complaining about
a stuck pedal.”™ There"s a document over here that says this

pedal can stick. And so really it"s foreseeability in the
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overall negligence arena which may give rise to a duty to
warn, but it"s also just foreseeability, Your Honor.

THE COURT: Well, I"ve got doubts about it, but I™m
going to allow the testimony to come in. And, if appropriate
and necessary, at the time of instructing the jury, 1 think I
can make clear whether or not there®s a duty to warn type
theory here that the jury should decide.

MR. CLARK: Let me ask a logistical question, Your
Honor. What is the Court"s preference as far as advising the
Court for purposes of the record what was actually read? How
would you like for us to do that?

THE COURT: From the deposition designations?

MR. CLARK: Yes, sir.

THE COURT: Well, for simplicity, as well as
relieving the burden on my court reporter, what we generally
prefer is that the parties submit the written transcript. And
in this case where a transcript is going to be severely edited
or significantly edited, the transcript should reflect the
edits so that it"s clear in the written transcript what was
offered at trial and what wasn"t.

MR. CLARK: We will do that. |1 don"t want to
guarantee that it will get done today, but 1 expect we"ll have
it for the Court tomorrow morning.

THE COURT: Well, that"s fine. As far as I™m

concerned, first and foremost, 1 certainly want to make
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clear —— 1711 try to make clear my rulings on things.

Secondly, how do you all intend to present these
depositions?

MR. JAVINS: Mr. Engle is not available, and I
intend to read them with Jennifer Holzapfel. She will be
James Engle.

One other logistical matter with that is -- 1 think now
we talked about the "87 i1teration of the FMEA. 1 think Mr. --
Ford has indicated they“re fine with admitting the FMEA
handbook and the "97 FMEA. | think there®s some pushback on
the "87, but certainly we talked about it. |1 introduced it to
the witness, and 1 think that"s part of the overall -- and
Mr. Sero is going to talk about that. That"s where he first
identifies the failure mode In his methodology.

THE COURT: Perkins testified about that as well,
didn"t he?

MR. JAVINS: 1 think so. And so I would like to
introduce the "87 FMEA through that. We talk about it in the
deposition.

Engle is today, by the way, but we can --

THE COURT: Well, we"re kind of getting ahead of
ourselves, or at least ahead of me.

So, First, with respect to providing a written transcript
of deposition or trial testimony being offered into evidence,

as long as you®ve got something clearly marked that you"re
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going to agree is the evidence that should be submitted, then
making sure that it"s correctly available to whomever iIs going
to read those parts is most important. And 1 trust the
lawyers to be able to work together, 1T it"s necessary to take
a transcript and mark i1t, such that 1t could then be filed
with the Court and be relied upon as the -- for the
preparation of any transcript of this trial as the testimony
of those witnesses.

And I don"t mind 1If that"s done the next day i1If it"s not
available at the time that the testimony is offered. But that
relieves my court reporter of the burden of having to try to
take this down when it"s going to be a written transcript
anyway .

MR. CLARK: That"s what we were in for.

THE COURT: Sure. So we"ll take care of that.

Now, as far as exhibits --

MR. JAVINS: 1 anticipate three, two of which are
not objected, the 97 FMEA handbook, and there i1s the matter
of our discussion of the "87 FMEA.

MR. CLARK: We don"t -- Ford doesn"t object to the
discussion of the "87 FMEA, and 1 think a number of witnesses
are going to do that. But in view of Mr. Engle®s unequivocal
testimony that that FMEA is not applicable to the 2001 Ford
Ranger, there"s testimony at page 62, line 24, through page

63, line 1, of his deposition, it should not come into
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evidence. It should not go back to the jury.

THE COURT: Well, I"m going to defer on this until 1
have a chance to look at this.

MR. CLARK: Okay.

THE COURT: I think 1t is dependent upon the
testimony.

MR. JAVINS: I1°1l1 move for its admission at the
conclusion. The Court can rule at the appropriate time.

THE COURT: That sounds fair.

All right. Is there anything else, then, that we need to
take up?

MR. CLARK: At some point, Your Honor, we"re going
to need to make a record about Mr. Perkins® testimony. |
think the Court"s rulings yesterday and today have taken care
of some of our objection. 1 just need five minutes to make a
record at some point.

THE COURT: Well, okay.

MR. CLARK: Do you want me to make it right now?

THE COURT: Sure.

MR. CLARK: The Court -- much of Mr. Perkins®
testimony concerns the alleged similarities between various
speed control cables that were installed in the Next
Generation speed control system.

First of all, Mr. Perkins stopped working the Next

Generation speed control system or on speed controls at all iIn
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1993, seven or eight years before the manufacture of Mr.
Nease"s 2001 Ford Ranger. And so Mr. Perkins would have no
knowledge whatsoever about the similarity, iIf any, between the
speed control cable installed in the 2001 Ranger and other
speed control cables installed in other vehicles with the Next
Generation speed control system.

Now, the question of similarity in general is irrelevant
as far as the jury is concerned because what Rule 404(b)
teaches and what the Hershberger case teaches that the Court 1
think yesterday acknowledged was a correct statement of West
Virginia law and other incidents, at least as applied to —- iIn
diversity cases, is that the question of similarity is one for
the Court. And so it"s absolutely appropriate for the Court
to consider that testimony in trying to figure out similarity
of various cables. But in the procedural posture of this case
where, again, punitive damages have been excluded, that
testimony i1s not relevant as far as the jury is concerned.

THE COURT: All right. Plaintiff want to put
anything on In response?

MR. HEISKELL: Not really, Your Honor. 1 think
we"ve stated our position with respect to Mr. Perkins and the
limitations on what we offer him for.

THE COURT: All right. All right. Then is there
anything else that we need to deal with before we start

bringing the jury up?
JA3017
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MR. BIBB: Your Honor, we don"t necessarily need to
deal with 1t right now, but at 7:00 last night the plaintiffs
furnished us with an animation that®"s not going to be an
exhibit at trial but they want to use iIn opening statement.

First of all, 1 think it"s 1mproper during opening
statement to have something you fabricated that®s not going to
be a witness-sponsored item to be used in opening statement.
You use exhibits that you know are going to be introduced at
trial.

I"ve got a number of objections to the substance of that
animation. We can take that up now or we can take it up at a
later time, but I don"t think it"s proper to be shown during
opening statement.

THE COURT: Well, tell me about this.

MR. JAVINS: Your Honor, with Mr. Katz®"s help, we
have prepared images. They can be moving animations, but iIt"s
a series of images of the 2001 Ford Ranger, and we"re offering
it In the opening as a demonstration, okay? It"s a
demonstration of our theory of liability.

It shows the throttle. It shows the accelerator cable.
It shows the gas pedal and how pressing the gas pedal can
cause the throttle to open, because these are concepts that I
would like to try to communicate.

THE COURT: Well, you know, that"s a wonderful thing

to have, and 1™m sure both the Court and the jury would
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benefit by 1t.
Why was this not i1dentified and disclosed until the night
before trial?

MR. JAVINS: I don"t know what they"re going to
offer today either. 1 have no idea.

THE COURT: Well, they"d better not be offering a
demonstration or exhibit that hasn"t been identified and
disclosed.

MR. BIBB: Your Honor, I"m prepared to furnish them.
I brought with me an extra set. They"re basically photographs
that have been produced during discovery, pictures of the
truck and that sort of stuff.

MR. JAVINS: 1 haven®t gotten that yet. We gave
ours last night because we cobbled together -- 1 mean, we"ve
got to wait on rulings from the Court, but it just embodies
our theory of liability. It shows the speed control cable.
It"s for demonstration. It"s for demonstrative purposes.

It"s not evidentiary. There"s zero evidentiary basis to it.
It"s just to explain what the speed control cable is and how
it interacts with the accelerator cable.

THE COURT: So it"s not photographs or documents
that were identified as potential exhibits, | take it.

MR. JAVINS: A few photographs. There®"s a
photograph of the speed control cables taken of the engine,

and It"s panned in, It"s panned out. But then we i1dentify and
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we label them here and there to explain what these things are
and how they work.

It"s simply a demonstration of how these components work
with each other, no different than Mr. Bibb brings his mock-
up of the speed control cable where the pedal was improperly
placed and what have you. It"s no different than that.

MR. BIBB: It is —- it"s a lot different, Your
Honor. 1t"s basically two parts. The first part of their
animation, which basically shows how the cable is placed in
the vehicle and which cable is which, 1 don®t have a problem
with. But then the second half, which Is a pure animation,
which was the first time we got shown yesterday, iIs to show
how their theory is to be created.

This 1s not an exhibit that was generated through Mr.
Sero®s testimony, their only liability expert, whose
deposition was taken back in November. I find that it"s not
going to be apparently an exhibit at trial.

How can you possibly show that during an opening
statement, which is supposed to be a roadmap for the case?

THE COURT: Well, I"m not going to let you use the
second part of that, Mr. Javins, if that"s a fair statement.

MR. JAVINS: Okay. We have -- we demonstrate a
close-up of the guide tube going into the cap tube, which the
Court knows i1s the place where our theory says contaminants

can enter and cause binding.
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THE COURT: All right.

MR. JAVINS: We show a close-up of that. There is a
version with some debris, and we can take that off, but 1
don"t know why I can"t say to the jury -- take the debris out
and say, "This is how the cap tube -- or the guide tube enters
into the cap tube.™

THE COURT: And by that, you mean that"s the
animated part?

MR. JAVINS: Yeah. 1In fact, it"s a series of still
photographs.

MR. BIBB: Well, 1t was animated when 1t was sent to
us by a Dropbox last night.

THE COURT: How long is it?

MR. BIBB: 1t"s about two minutes and forty-six
seconds, Your Honor.

MR. JAVINS: With photographs, it"s shorter because
it"s as long as I want to discuss it, to be perfectly candid,
and It"s just -- it enabled me to show how the guide tube goes
into the cap tube when, simultaneous, as the accelerator pedal
or cable is moving forward and back.

MR. BIBB: If he"ll show me what he really intends
to use, Your Honor, during a break today --

THE COURT: All right. We"ve got some time, so |
don"t want to stop --

MR. JAVINS: |1 can provide printouts.
JA3021
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THE COURT: Well, why don"t you provide whatever you
can i1dentify for Mr. Bibb. See 1f you can narrow down and
avoid objection and then 111 consider it.

MR. BIBB: 1 appreciate that, Your Honor. Thank
you.

THE COURT: All right. How many people have we got
downstairs?

THE CLERK: Thirty-four.

THE COURT: All right. We have 34 jurors. Is there
anything else we need to take up before we start bringing the
jurors up?

MR. O"DELL: Your Honor, the medications that
Mr. Cooke and 1 agreed upon --

THE COURT: All right. Have you provided that to my
clerk?

MR. O"DELL: No. We did it by agreement and we
confirmed this morning. There are just three.

THE COURT: Okay. Well, why don"t you bring those
up. Just write them down and we*ll add them. That"s for the
purposes of the voir dire, correct?

MR. O"DELL: Yes, Your Honor.

THE COURT: All right. Anything else we need to do
before we start bringing the jurors up?

MR. BIBB: No, Your Honor.

THE COURT: All right. We"re going to call for the
JA3022
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jury to be brought up. As 1 told you yesterday, they"ll come
up In waves. It will take a few minutes for all of them to
get up here. They"ll already have a randomly assigned number
which will be reflected on a sticker. So we"re going to seat
them in that numerical order in the jury box and the benches
out there, and that"s where we"ll conduct the voir dire.

So as soon as we get them all seated, we"ll formally open
court and proceed with the jury selection.

(Recess from 9:18 a.m. to 9:33 a.m.)

(Prospective jurors present)

THE COURT: Good morning.

RESPONSE: Good morning.

THE COURT: All right. The Court calls the matter
of Howard and Nancy Nease versus Ford Motor Company, Civil
Action Number 3:13-29840.

Are the parties ready to proceed?

MR. O"DELL: Yes, Your Honor.

MR. COOKE: Yes, Your Honor.

THE COURT: All right. Good morning, ladies and
gentlemen. 1 am United States District Court Judge Chuck
Chambers, and 1°11 be presiding over this trial.

First, 1 want to thank all of you for your appearance
here this morning. All of us are keenly aware of the fact
that jury service i1s often a burden. It almost never happens

that it"s a good time for the jurors themselves. And I
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recognize that many of you are put in an uncomfortable
position because of the interruption In your work or your
family life and responsibilities that®s caused by jury
service.

Having said that, the simple truth is that our system of
civil and criminal justice in this country absolutely depends
upon the willingness and ability of people like you, citizens
of the community, to serve as jurors. And so iIt"s an
important civic and public responsibility. 1 know that
probably doesn®"t make you any more comfortable sitting here
today with the prospect of being selected to serve on a jury,
but 1 hope you can appreciate that there®s simply no
alternative, and you are the folks who were called upon for
this particular case. So while we apologize for the
inconvenience that we know results from jury service, we also
thank you for that service and hope that you recognize how
important 1t Is to our system.

So as we go through this process this morning, it will
take most of this morning, perhaps even a little longer, for
the jury selection process. Once that®"s done, though, the
bulk of you will be released and will not be needed for this
trial, and those that remain will be selected as jurors, and
we"ll try to move the trial along as quickly as we reasonably
can to minimize the interference that being on a jury will

cause each of you. So we"ll try to accommodate you as best we

JA3024
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can.

Now, the Ffirst step in a trial is the selection of the
jury. And to do that, 1"m going to perform what"s called a
voir dire examination. That"s just a term for a process where
the Court asks you as a group a series of questions. We"re
asking these questions, first, to determine your
qualifications to serve as members of a jury; and second, and
just as importantly, to learn more about you, your background,
experience, and so forth so that the lawyers and their clients
can exercise in a meaningful way what are called peremptory
strikes. And that®"s simply the process whereby each side gets
to whittle the number of jurors down to the final number that
we need for trial.

We engage in that process because the parties are
entitled to a fair and impartial jury to decide this dispute.
And so i1t"s important that they have a role in the jury
selection as a result.

So my clerk Is now going to administer the oath on voir
dire to you as a panel.

THE CLERK: Would each of you stand and raise your
right hand.

(The prospective jurors were duly sworn)

THE CLERK: Thank you. You can have a seat.
THE COURT: AIll right. 1I"m now going to ask you as

a group a series of questions. |If any of you don"t hear my

JA3025
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question or don"t understand it, please raise your hand and
ask me to repeat it.

IT your answer to any of my questions is "yes," please
raise your hand. After you"ve raised -- each of you have
raised your hands who would have a "yes'™ answer to a question,
11l ask you to stand. You know, we have a court reporter in
the room, but it"s important that she be able to identify each
person who"s speaking. So iIf I ask you to stand, then I™m
going to ask that the first thing you do is state your name
and/or your number so we can properly identify you and the
court reporter can keep up with 1t. So I°1l ask you to do
that before you provide any further answer or response.

When 1 call upon you to stand, after telling me your name
and your number, 1 may ask a follow-up question or ask you to
clarify something. Please speak up really loudly. And I say
that especially to you folks in the back side of the
courtroom. This is a beautiful old courtroom. We"re really
proud of 1t, but the fact iIs the acoustics aren"t very good in
this courtroom. And I have a microphone and the lawyers have
microphones. My court reporter has to try to listen through
both the microphone system, as well as those of you who don*t
have microphones, and the sound does not carry very well.

So especially for those of you in the back, when you
stand up, you just about have to shout to make sure that we

all hear you. So I may interrupt you to ask you to do that or
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1 repeat something. So try to keep that in mind.

2 Now, @n asking these questions, | want to emphasize this
3 iIs not a test. There aren®t any right answers or wrong

4 answers to anything that 1"m going to ask you. You have now
5 taken an oath to answer these questions truthfully and

6 forthrightly. By being truthful and forthright, you-“re

7 helping to ensure that the parties and the Court find a fair

8 and impartial jury to decide this trial.

9 Please don"t let embarrassment prevent you from speaking
10 up. We do this in every case. If there®"s anything that would
11 embarrass you to stand up and be saying in front of everyone,

12 just let me know. Ask to approach the bench, and 1711 call

13 you up here and we"ll huddle up here as best we can. 1711
14 have the juror standing in the middle here so we can talk.
15 And, of course, the lawyers and their clients will sort of
16 come around so they can participate in this. We"ll have as
17 private a conversation as we can up here.

18 So, again, if your answer to any of my questions is

19 "yes," please raise your hand. There are a lot of questions
20 here, and 1"m sure there will be a lot of "yes"™ answers. So
21 when you®ve raised your hand, make sure you get my attention
22 and 1 don"t skip over you. And then 1711 ask you in turn.
23 Usually 1 go row by row, iIf necessary, to stand, identify
24 yourself, and provide your answer or any follow-up.

25 Now, First, the lawyers advised me that this case will

JA3027
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take probably seven to ten days of trial. That means all of
this week and maybe all of next week.

Now, I know many of you when you got your notice to serve
as a juror wrote back and indicated that you had concern about
serving because of your work responsibilities. 1 recognize
that for many people, the simple fact is it"s just a loss of
income for a while. 1 can"t release jurors based upon that
reason as a general matter because if | did, virtually
everybody, and certainly everybody who has a job, would be
excused from jury service, and that just wouldn®t be possible.
We can"t have a jury made up of just people who for whatever
reason don"t work or don"t have other responsibilities.

So I will tell you now that unless you can tell me
something new or more compelling, something unique that"s
going on with your job, i1t"s unlikely that 1"m going to be
able to excuse you because of the fact that you"re employed.
But I"ve told you now, this will be a trial of seven to ten
days.

Do any of you have any compelling reason why you couldn®t
serve as a member of a jury during this period of time?

All right. Ma"am, if you®"ll stand. And, first, tell me
your name and speak loud.

PROSPECTIVE JUROR: Ethel Groves, Number 21.
THE COURT: All right. And what is your --

PROSPECTIVE JUROR: My husband is having a stress
JA3028
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test, and 1 have to take him Thursday.
THE COURT: AIll right. He has a stress test on
Thursday. All right. Thank you.
Yes, sir?
You can sit down.
Please stand and identify yourself.

PROSPECTIVE JUROR: Number 11, Mark Ball. I™m
actually on vacation from my job, and I have a family trip
planned at the end of the week.

THE COURT: End of what week?

PROSPECTIVE JUROR: This week.

THE COURT: All right. 1711 have to ask you some
follow-up. What was your last name? Grove?

PROSPECTIVE JUROR: Ball.

THE COURT: Oh, Ball. 1"m sorry.

All right. Yes, sir, in the back?

PROSPECTIVE JUROR: Michael Hupp, Number 34. 1 have
six children and childcare is very difficult at this point.
My wife and 1 both work, and I°"ve also got a family vacation
planned starting Sunday into the end of next week.

THE COURT: All right. 1711 probably have to ask
you some follow-up questions later.

And someone else had their hand up? Yes, sir?

PROSPECTIVE JUROR: Yes. John Deahl, Number 23. On

April 14th 1 have a -- scheduled for a colonoscopy.

JA3029
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THE COURT: Well, you wouldn®"t want to miss that.

PROSPECTIVE JUROR: Wouldn®"t want to miss that.

THE COURT: What i1f we arranged that that could be
done here? Would that -- we"ve got a nurse.

PROSPECTIVE JUROR #13: I1"m a nurse. | got you.

THE COURT: All right. It"s scheduled April 14th?

PROSPECTIVE JUROR #23: 14th.

THE COURT: Okay. Thank you. 1 think we"ll be
okay, but thank you for bringing that to my attention.

Anyone else?

Now, again, 1 know many of you have some type of health
problem or other condition that might make it uncomfortable
physically to sit, but 1 will tell you that -- 1 tell all
jurors, Tirst, the jurors get the most comfortable chairs that
we have. These are nice comfortable rocking chairs in the
jury box. And I"ve always told jurors that whether i1t"s
because of a physical problem or they just want to stand up,
but at any point during a trial they can stand up and stretch
and move about.

We take breaks. Nobody is sitting here for six hours a
day or anything like that. But apart from that, do any of you
have any sort of special disability or problem that would make
it difficult or impossible for you to serve as a member of a
Jury?

Yes, ma"am? Please stand and identify yourself.

JA3030
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PROSPECTIVE JUROR: Debra Cart, Number 29. 1 have a
bladder condition, and there®s some days that 1 go to the rest
room quite frequently.

THE COURT: Well, we"ve had -- that"s not an
uncommon problem, and we*ve had jurors who have been able to
serve with that. And, honestly, 1 just tell jurors, whether
it"s because you®ve got a problem or it"s just time to go, if
we"re In a trial or a hearing, all jurors need to do iIs give
me a signal that they need a brief break and we do that. So
that™s not uncommon.

Would that be sufficient do you think?

PROSPECTIVE JUROR: Yeah.

THE COURT: All right. Thanks for bringing that up.

Anyone else?

Now, did any of you show up here this morning after
working a midnight shift or something like that where you
would normally at this point either be home in bed or close to
that? Anybody have that situation?

All right. Now, I"m going to introduce you to the
lawyers involved and the parties. 1 try to do this the
simplest way, which iIs just ask the people here iIn the
courtroom that are lawyers or the parties to stand.

As 1 call their name, 1 would like you to tell me if you
or, to your knowledge, anybody in your family or somebody

close to you knows these people, has any sort of business or
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other dealing with them. And when I say "knows these people,™
in this day and age, that means whether you happen to be
friends on social network, whether you follow each other on
Facebook or something like that. So anything like that.

IT you or your family or somebody close to you knows the
lawyers or the parties through any sort of arrangement, please
raise your hand and identify yourself, and then 1°11 ask you
some fTollow-ups.

First, I want to start with the plaintiffs to the case.
The plaintiffs -- that means in a civil case like this, the
people who bring a lawsuit or bring a claim -- are Mr. Howard
Nease and Nancy Nease, and they live In Poca. This is Mr. and
Mrs. Nease.

Thank you, folks. Yeah, turn around so they can see you
behind.

So if any of you know them or think anybody in your
family knows them, raise your hand. All right. Thank you.

Now, their lawyers are three lawyers. First, Mr. Lee
Javins. He"s with the firm of Bucci Bailey & Javins in
Charleston. Next, Mr. Tony O"Dell with Tiano and O0"Dell in
Charleston. And then Edgar Heiskell, who"s also from
Charleston.

Thank you.

Now, the lawyers representing Ford -- Ford is Ford Motor

Company, the Ford you®re all familiar with, is the defendant
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in this case. They are represented by three attorneys who are
here today. First, Andy Cooke, who"s with the law firm of
Flaherty Sensabaugh & Bonasso in Charleston. And then John
Randolph Bibb, who goes by Randy Jr., and Ryan Clark, and
they"re from a law firm down in Nashville.

Thank you.

Now, 1 want to tell you briefly what event occurred that
resulted in this lawsuit. 1 do this just to find out i1t you
happen to know anything. 1 doubt you would, but just to make
sure that nobody has heard something about this or knows
something about the event or the case.

This case involves a motor vehicle crash that occurred
near Mousie"s Car Wash in St. Albans.

Is that right off Route 607

MR. COOKE: Yes, sir.

MR. O"DELL: Yes, it is, Your Honor.

THE COURT: The plaintiffs, Mr. and Mrs. Nease,
allege that this crash occurred because the accelerator in
Mr. Nease®s Ford vehicle became stuck and he was unable to
stop the vehicle.

Now, without telling me what 1t i1s, have any of you ever
heard anything about this case or know anything about it from
any source?

Yes, sir?

PROSPECTIVE JUROR #14: 1 just saw i1t on the news.
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That"s the only thing 1 know about it.
THE COURT: Okay. First, your name i1s?
PROSPECTIVE JUROR: Michael Smith.

THE COURT: All right, Mr. Smith. And you"re Juror

Number 14.
PROSPECTIVE JUROR: Yes, sir.
THE COURT: All right. Now, where do you live?
PROSPECTIVE JUROR: 1 live in Hurricane, West
Virginia.

THE COURT: Okay. Counsel, again refresh my
recollection. When did this actual crash take place?

MR. BIBB: November 20th, 2012.

THE COURT: All right. So this crash would have
taken place back in November of 2012. You think you may have
read or heard something in the news media?

PROSPECTIVE JUROR: I think I heard something on the
news about 1t. 1°m not, you know, sure, but --

THE COURT: All right. Thank you for bringing it
up. 1711 have some follow-up questions for you.

Anyone else?

All right. Now, I"ve asked the lawyers to give me a list
of all the witnesses who might testify. Obviously, it will be
important for the lawyers and the Court to know if a juror
happens to know or have some relationship, business or

otherwise, with a potential witness. So 1°"m going to call
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this list of witnesses. 1| want to tell you 1t"s quite long.
The fact that somebody"s name is on this list doesn™t
mean that they will testify. In fact, I1'm sure many of the
names will not end up testifying. But if you or, to your
knowledge, somebody in your family knows any of these
witnesses or has any other business or other relationship with
them, please raise your hand. 1"m just going to read down the
list. So raise your hand and get my attention before 1 move
to the next name. And I"m going to try to include with each
name the city where they reside.
First, J. M. Dent, who"s a police officer with
St. Albans; B. J. Perry, another police officer at St. Albans.
All right. Yes, sir? Please stand and identify
yourself.
PROSPECTIVE JUROR: Number 34, Michael Hupp.
Brandon Posser or Brandon Perry and myself went to high school
together and played Little League baseball at St. Albans High
School .
THE COURT: All right. Have you had any continuing
contact with him since you got out of high school?
PROSPECTIVE JUROR: Spoke with him within the past
four years in St. Albans.
THE COURT: Just running into each other?
PROSPECTIVE JUROR: Yeah, at the grocery store.

THE COURT: Would i1t be fair to say that you“ve
JA3035
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never been close friends?

PROSPECTIVE JUROR: Yes.

THE COURT: So you all wouldn®t hang out together.
You would just happen to be in the same high school and
happened to play Little League.

PROSPECTIVE JUROR: Correct.

THE COURT: And I hope you"re not offended by me
asking, but how long ago was it that you were in high school?

PROSPECTIVE JUROR: Let"s see. That we were
actually in high school together?

THE COURT: Yes.

PROSPECTIVE JUROR: Since 1997.

THE COURT: Okay. And since 1997, then, other than
on an occasion like four years ago or so, you haven"t seen him
or done anything with him.

PROSPECTIVE JUROR: No, sir.

THE COURT: Would i1t be fair to say that if you were
chosen as a juror iIn this case and he testified about
something, that you would treat his testimony and whether it"s
believable or not the same as you would any other witness and
that you wouldn®t give any extra weight or believability just
because you happened to know him back in high school?

PROSPECTIVE JUROR: Yes, sir.

THE COURT: Okay. Thank you.

Anyone else?
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1 C. T. Lowe, another police officer at St. Albans.

2 All right. William Daily, Jr. from Charleston. John

3 Kemplin, Jr. from St. Albans. Samuel Sero from Pittsburgh.
4 Cathy Gross from Morgantown. Ross Dionne from Charleston.

5 Zachary Meyers from Charleston. James Engle from Dearborn,

6 Michigan. Phillip Moore, Dearborn, Michigan. Jonathan

7 Sprunger, Dearborn, Michigan. William McGee, Springfield,

8 Massachusetts. Glen Goldfarb from Charleston, West Virginia.

9 Gregory Mark Morehead from Nitro. Timothy Deer from

10 Charleston. And isn"t he a doctor?
11 MR. COOKE: Yes, sir.
12 THE COURT: So it would be Dr. Timothy Deer from

13 Charleston.

14 MR. O®DELL: Your Honor, that was Dr. Mark Moreland.
15 THE COURT: All right. Mark Moreland is a doctor iIn
16 Nitro.

17 Asift Rahman or "Rahmen"™ from Charleston. John Deluca

18 from Charleston. Stephen Hass or ""Hoss'™ from Charleston.

19 Frank Lucente from Charleston. Michael Hall from Charleston.
20 Tammy LeMaster from Gallipolis, Ohio. Mark Nease from

21 Hurricane, West Virginia. Valerie Cremeans from St. Albans.
22 Larry Petersen from Warren, Michigan. Karl Stopschinski
23 from Houston, Texas. Steven MacLean from Bowie, Maryland.

24 Lisa Gwin, San Antonio, Texas. Nathan Dorris, Atlanta,

25 Georgia.
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Harry Duncan, Charleston, West Virginia. Khaled Kebaish.
I*m not sure how to pronounce that. Is that close? From
Baltimore, Maryland.

Kevin McGrath from Pittsburgh. Timothy Parkinson from
Dearborn, Michigan. Ronald Gaw, G-a-w, from Dearborn. Leon
Mitchell from Toledo. John Lovett from Toledo. John Snyder
from Findlay, Ohio. Charles Adams from Dearborn, Michigan.
Scott Simpson, Dearborn, Michigan. Sam Rahaim from Dearborn.
Louis Camp from Dearborn. James Padilla from Dearborn. James
Cikalo from Dearborn. Kenneth Woddail, High Ride, Michigan.
And Matthew Hackney from Cottageville, West Virginia.

All right. So this morning as you"ve gathered in the
clerk®s office and then come up here, do any of you recognize
or know any of your fellow jurors? Have you come across
somebody here who"s a friend or an acquaintance with each
other?

All right. Yes, sir, if you"d stand and i1dentify
yourself.

PROSPECTIVE JUROR: Derek Rainey, Number 20. 1 used
to work with Juror Number 22.

THE COURT: And what"s his name?

PROSPECTIVE JUROR #22: Thomas Knapp, Number 22.

THE COURT: All right. Where did you work together?

PROSPECTIVE JUROR #20: At the time, i1t was called

Alcan Rolled Products in Ravenswood, West Virginia.
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THE COURT: All right. Say that again. EIK?

PROSPECTIVE JUROR #20: Alcan.

THE COURT: Alcan?

PROSPECTIVE JUROR #20: Yes.

THE COURT: All right. How long ago did you work
together, about?

PROSPECTIVE JUROR #22: 1%"ve been retired for three
years.

THE COURT: Do you still work there?

PROSPECTIVE JUROR #20: Yes, sir.

THE COURT: All right. Did you all work closely
together and see each other every day, work In the same
department or same area?

I*m going to ask you to answer, Mr. --

PROSPECTIVE JUROR #20: 1 worked iIn casting and 1
believe he worked in -- 1 saw him around the plant.

THE COURT: All right. AIll right. And so the
extent to which you all know each other is basically what you
described, that you would see each other at the plant site and
occasionally work in the same vicinity, but you have had no
contact since Mr. Knapp retired. Is that correct?

PROSPECTIVE JUROR #20: That"s right.

PROSPECTIVE JUROR #22: Right.

THE COURT: All right. Thank you.

Anyone else? Yes, ma“am, 1f you"ll stand and identify
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yourself.

PROSPECTIVE JUROR: 1°m Marie Hope Kelley. 1 know
34 from around sporting events. He reports for the Herald
Dispatch and --

THE COURT: All right. What kind of sporting events
are we talking about, first of all?

PROSPECTIVE JUROR: High school softball, Little
League softball.

THE COURT: All right.

PROSPECTIVE JUROR: That"s the ones I see him at.

THE COURT: Okay. And do you all have Kkids that
play on the same teams or anything?

PROSPECTIVE JUROR: No. His are way younger than

mine
THE COURT: I™"m sorry? They"re what?
PROSPECTIVE JUROR: His are way younger than mine --
THE COURT: Okay.
PROSPECTIVE JUROR: -- but he®s usually at the games
reporting.

THE COURT: All right. So you all don"t socialize
together. You might see each other at a sporting event, say
hello and chat about the event, but that"s the extent of i1t?

PROSPECTIVE JUROR #30: Yes.

PROSPECTIVE JUROR #34: Yes.

THE COURT: Thank you very much.
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1 Anyone else?

2 All right. Now I"m going to ask you about any prior

3 experience you"ve had in the court system generally. So have
4 any of you ever served as a juror in any type of a case,

5 whether 1t"s a criminal case or a civil case, or even on a

6 grand jury, state or federal?

7 So I*m sure many of you have. Let"s start up here.

8 Number 11, if you"ll first stand and identify yourself.

9 PROSPECTIVE JUROR: 11, Mark Ball. 1 was on a

10 couple of cases in here.

11 THE COURT: How long ago?

12 PROSPECTIVE JUROR: Four or five years.

13 THE COURT: Do you remember what kind of cases they
14 were?

15 PROSPECTIVE JUROR: One was drug-related.

16 THE COURT: Criminal case?

17 PROSPECTIVE JUROR: Criminal. And the other one was

18 CSX-related.

19 THE COURT: So a personal Injury case against CSX?
20 PROSPECTIVE JUROR: Yes.

21 THE COURT: Do you remember which one that was?

22 PROSPECTIVE JUROR: He just inhaled --

23 THE COURT: All right. 1 remember the case too.
24 All right. So that"s been six or eight years ago.

25 PROSPECTIVE JUROR: Yeah, it"s been a while.
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THE COURT: All right. And that"s 1t?

PROSPECTIVE JUROR: And 1 was just recently on the
Cabell County jury as well.

THE COURT: Did you actually sit in on a trial?

PROSPECTIVE JUROR: Yes, but it was dismissed. It
was a civil case that was dismissed.

THE COURT: All right. Did you actually start
hearing evidence iIn the case?

PROSPECTIVE JUROR: Yes. Yes.

THE COURT: All right. And did the judge just
dismiss 1t?

PROSPECTIVE JUROR: There was some evidence that was
brought forth that wasn®"t communicated between the two sides.

THE COURT: All right. What was the case about,
briefly?

PROSPECTIVE JUROR: The death of an infant.

THE COURT: Was i1t a medical malpractice type of
case”?

PROSPECTIVE JUROR: Yes. Yes.

THE COURT: Okay. Thank you.

Let"s keep going down the row. Number 12? Please speak

up -

PROSPECTIVE JUROR: I"m Glennia P. Daniels, Number
12, and Wayne County. 1 think 1t was, like, 1982.

THE COURT: What kind of case?
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1 PROSPECTIVE JUROR: Civil.

2 THE COURT: Do you remember what it was about?

3 PROSPECTIVE JUROR: No. No.

4 THE COURT: Can®"t remember if i1t was a car wreck
5 or --

6 PROSPECTIVE JUROR: 1 think 1t was a business,

7 something to do with a business suing another business.

8 THE COURT: Okay. Great. Thanks.

9 All right. Anyone else on this row? Number 137

10 PROSPECTIVE JUROR: Okay. 1°m Heather Egnor, and
11 I"m in Teays Valley, and 1 served for jury duty in Putnam
12 County. It was -- I don"t know what the date is. It was a
13 couple of years ago.

14 THE COURT: Okay.

15 PROSPECTIVE JUROR: And it was about -- something

16 about the food being too hot.

17 THE COURT: Somebody get hurt?

18 PROSPECTIVE JUROR: Somebody burnt their mouth.

19 THE COURT: 1"m sorry?

20 PROSPECTIVE JUROR: They burnt their mouth.

21 THE COURT: All right. So you sat on a jury trial

22 of that matter?

23 PROSPECTIVE JUROR: Yes. Yes.
24 THE COURT: Okay. Thank you.
25 Anyone else?
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1 All right. How about back here? Let"s start with -- oh,
2 I*m sorry. Number 77

3 PROSPECTIVE JUROR: Mike Joseph, Number 7. DUl case
4 in Putnam County probably 12 years ago.
5

THE COURT: Thank you.

6 All right. Let"s start with -- we"ll go row by row. So
7 on the first row, Number 157

8 PROSPECTIVE JUROR: Rebecca Byus.

9 THE COURT: Please speak up.

10 PROSPECTIVE JUROR: I served on jury duty in Putnam
11 County. It was a murder trial. It was probably ten years

12 ago.

13 THE COURT: All right. Thank you.

14 Anyone else on that row? Number 167

15 PROSPECTIVE JUROR: I"m Karan McMillin, 16. 1

16 served on a murder trial probably about eight, ten years ago,

17 Mason County.

18 THE COURT: Mason County? Thank you.

19 Anyone else?

20 All right. Let"s go to the next row.

21 PROSPECTIVE JUROR: Ethel Groves, 21. | was on the

22 grand jury in Mason County probably 20 years ago.

23 THE COURT: All right. And it was the grand jury.
24 So you weren"t —-
25 PROSPECTIVE JUROR: Yes, one day. We did
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indictments, and 1 don"t remember what any of the indictments
were.

THE COURT: Okay. That"s fine. Thank you.

Anyone else on that row? Yes, sir?

PROSPECTIVE JUROR: Thomas Knapp, Number 22. 1
served on the Mason County petit jury several times in the
last 30 years and anywhere from a murder case to civil cases.

THE COURT: Do you remember what kind of civil cases
you“ve been involved with?

PROSPECTIVE JUROR: One was when they was trying to
close down the drag strip up at South Side.

THE COURT: Okay. Close down the drag strip at
South Side.

PROSPECTIVE JUROR: Right.

THE COURT: All right.

PROSPECTIVE JUROR: And I can"t remember the others,
but 1"ve been on several cases.

THE COURT: All right. Thank you.

Anyone else on that row? Yes, ma“am, please stand up and
identify yourself.

PROSPECTIVE JUROR: Lisa Bowles, 24.

THE COURT: Speak up. It"s hard to hear you.

PROSPECTIVE JUROR: Lisa Bowles, 24. | served on
the federal grand jury in Charleston for 18 months back in the

"80s.
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THE COURT: Back in the "80s?

PROSPECTIVE JUROR: Uh-huh, late "80s.

THE COURT: All right.

PROSPECTIVE JUROR: [I"ve been on the jury in Putnam
County three or four times, and | just got off last year in
Putnam County.

THE COURT: Did you hear civil trials in Putnam
County?

PROSPECTIVE JUROR: Yes.

THE COURT: Do you remember what kind of cases you
heard?

PROSPECTIVE JUROR: Well, 1 was selected for the
jury, but I knew the person that was on trial, so I was
dismissed.

THE COURT: All right. Okay. Was that the only
civil case you recall?

PROSPECTIVE JUROR: Yes.

THE COURT: All right. Thank you.

All right. Let"s go to the next row back. Anybody iIn
that row?

All right. Let"s start on the right side with you all.
Number 277

PROSPECTIVE JUROR: Donna Dickson. And about three
years ago | served on a jury in Wayne County and it was a

civil case, a dispute over who owned the property.
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THE COURT: Who owned property?

PROSPECTIVE JUROR: Yes.

THE COURT: All right. Thank you.

PROSPECTIVE JUROR: Janette Sigman, 28. | served on
-- for a Putnam County jury about four years ago. It was a
civil case. The contractor®s work the people weren®t pleased
with.

THE COURT: Okay. Thank you.

Anyone else on that row? Yes, ma“am?

PROSPECTIVE JUROR: Debra Cart, 29. 1 was called in
Putnam County. 1 was not picked. They dwindled us down and
then 1 got booted off.

THE COURT: Okay.

PROSPECTIVE JUROR: It was an accident.

THE COURT: All right. That was the only time you
were close to being --

PROSPECTIVE JUROR: Yeah. And then I was contacted
again, and I -- 1t was iIn Monsanto. It was doing everything,
had, like, a 30-, 40-page thing.

THE COURT: All right. So you weren"t selected for
that.

PROSPECTIVE JUROR: No.

THE COURT: All right. Thank you.

Anyone else there?

All right. In the back row behind, anyone?
JA3047




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 124 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 50 of 299 PagelD #: 7532 90

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

All right. Now, have any of you ever been involved iIn a
civil or criminal case as one of the parties? Meaning iIn a
civil case, have you been a plaintiff? That"s the person
bringing the suit. Or have you been a defendant? That"s the
person who gets sued. Or have you testified as a withess or
been the victim in any criminal case?

So any of you have any prior experience -- and when |1
talk about being a party to a case, we"re excluding any sort
of domestic relations or divorce or anything like that. But
have you ever brought a lawsuit or been sued? Anybody up
here?

All right. Number 347

PROSPECTIVE JUROR: Number 34, Michael Hupp.
Brought suit against the City of Huntington for having a tree
fall on top of my vehicle sitting at a stoplight.

THE COURT: When did this take place?

PROSPECTIVE JUROR: 2005.

THE COURT: Did i1t go to trial?

PROSPECTIVE JUROR: No. I think 1t was settled
outside of court.

THE COURT: All right. Thank you.

All right. Number 207

PROSPECTIVE JUROR: Derek Rainey. 1 currently am

suing my place of employment for back pay. 1 was terminated

and they don"t want to pay me my back pay.
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THE COURT: So you have a pending lawsuit somewhere?

PROSPECTIVE JUROR: Yes.

THE COURT: Do you know what court?

PROSPECTIVE JUROR: It hasn"t been filed yet.

THE COURT: Oh, it hadn"t been filed.

PROSPECTIVE JUROR: They"re still arguing back and
forth.

THE COURT: All right. Thank you.

Yes, sir, up here, Number 97?7

PROSPECTIVE JUROR: Dan Miller, Number 9. I™m
currently involved 1In a lawsuit with an insurance company and
a past customer as a general contractor. It"s -- mediation is
next week and trial is set for the 13th.

THE COURT: What court are you in? Do you know?

PROSPECTIVE JUROR: 1 do not know, sir.

THE COURT: So is this where your business iIs suing
or being sued over --

PROSPECTIVE JUROR: 1"m indirectly being sued from a
job nine, ten years ago.

THE COURT: All right. And it"s over payment of
wages?

PROSPECTIVE JUROR: No, sir. Neglect. They"re
saying that 1 did something wrong on the job.

THE COURT: Okay. And are they claiming somebody

got hurt because of that?
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PROSPECTIVE JUROR: No, sir. Property damage.

THE COURT: AIll right. So it"s a complaint that
your work wasn"t satisfactory --

PROSPECTIVE JUROR: Correct.

THE COURT: -- or caused some additional expense to

PROSPECTIVE JUROR: Correct.
THE COURT: Okay. All right. Thank you.
Anyone else? Yes, ma“am, Number 57?

PROSPECTIVE JUROR: Caitlin Kessler, Number 5.

THE COURT: Please speak up.

PROSPECTIVE JUROR: Caitlin Kessler, Number 5. As
part of my job -- 1"m a claims adjuster -- | administer
Workers®™ Compensation claims for a third-party
administrator --

THE REPORTER: 1°m sorry. Slow down and a little
bit louder.

PROSPECTIVE JUROR: 1°"m a claims adjuster for
Workers®™ Comp. And as part of my job, I am called for
hearings. | haven"t actually gone to a hearing, but I have a
couple set.

THE COURT: Who is your employer?

PROSPECTIVE JUROR: Sedgwick.

THE COURT: Okay. So that"s an Insurance company?

PROSPECTIVE JUROR: 1It"s a third-party
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administrator.

THE COURT: AIll right. And so you"re involved with
the Workers® Compensation coverage that your company writes to
businesses.

PROSPECTIVE JUROR: Yes.

THE COURT: Okay.

PROSPECTIVE JUROR: Managing the claims.

THE COURT: Right. So that means you iInvestigate
the claim and make a recommendation or decision about whether
to pay the claim or how much to pay.

PROSPECTIVE JUROR: Correct.

THE COURT: All right. Thank you.

Anyone else?

Now, have any of you or members of your immediate family
ever had any legal training or worked in the legal profession?

All right. Let"s start up here.

PROSPECTIVE JUROR #9: My fiancee is an office
manager for an attorney here in Huntington.

THE COURT: And who is that? What attorney?

PROSPECTIVE JUROR: Paulla Harbour.

THE COURT: Paul Harbour? Paula Harbour? How long
has she worked for Miss Harbour?

PROSPECTIVE JUROR: About three years.

THE COURT: And what does she do? Secretarial work?

PROSPECTIVE JUROR: Yes. She"s office manager.
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THE COURT: Office manager.

PROSPECTIVE JUROR: Yes.

THE COURT: All right. Thank you.

Anyone else up here?
All right. Out there, 1 think Number 27, you"d be next.

PROSPECTIVE JUROR: Yes. My granddaughter works for
Larry Tweel. She®s a student internship where she goes to
college.

THE COURT: Before she goes to college?

PROSPECTIVE JUROR: She"s going to start college in
August, and she"s doing an internship there.

THE COURT: What is she doing for the Tweel Law
Firm? Do you know?

PROSPECTIVE JUROR: I know she®s been to court a few
times with different members. She does federal writing. [I™m
not sure. She does various things.

THE COURT: All right. And that"s sort of a term
Jjob? In other words, 1t"s set to end when school starts next
fall?

PROSPECTIVE JUROR: Yes. Yes.

THE COURT: All right. Thank you.

Yes, sir, Mr. Hupp, Number 347

PROSPECTIVE JUROR: 1I"m currently a legal reporter

who covers legal politics and education not only for Wayne and

Cabell Counties but throughout the state. |1 also prior to
JA3052
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being a court or legal reporter for the State Journal in

Charleston covered the West Virginia State Supreme Court and

other civil and criminal cases.

THE COURT:
where you®ve actually
PROSPECTIVE
THE COURT:
often i1n your work?
PROSPECTIVE
THE COURT:

news article about i1t

work?
PROSPECTIVE
THE COURT:
done that?
PROSPECTIVE
years.
THE COURT:
PROSPECTIVE
THE COURT:

All right. Have

All right. As a result, are there times
sat and observed a trial?
JUROR: Yes, sir.

Is that something you®ve done fairly

JUROR: Yes, sir.
All right. And then you would write a

for one of the publications where you

JUROR: Correct.

And over what period of time have you

JUROR: I"ve done that for the past ten

All right. Thank you.
JUROR: You"re welcome.
Anyone else?

any of you or members of your immediate

family ever been employed in a job that involved claims

adjusting or claims handling for either property damage or

personal injury? And

work.

Juror Number 5 has already explained her
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Anybody else have something like that?

All right. Now, you"ve heard me describe that this is a
lawsuit where Mr. and Mrs. Nease claim that Mr. Nease was
injured and that the plaintiff suffered damages as a result of
a motor vehicle crash, and the plaintiffs are claiming in
their lawsuit against Ford that Ford sold -- manufactured and
sold a defective vehicle and that that caused or contributed
to the crash and the injuries.

So we generally refer to this kind of lawsuit as a
personal injury lawsuit or as a tort claim.

I know that there®s been a fair amount of negative
publicity over the last several years about the actions of
some big businesses, big companies, AIG, for instance. Some
of the big banks have been criticized.

Do any of you believe that big corporations like that
generally do not try to make their products as safe as they
should be? In other words, do you come into this case with a
preconception that because this is Ford, a big company, that
they don"t really try to make their products as safe as they
should?

All right. Please stand and i1dentify yourself.

PROSPECTIVE JUROR: 1°m Leslie Delapas, Number 10.
THE COURT: And it"s your opinion that there®s a
problem about big companies because of this?

PROSPECTIVE JUROR: Yeah. | saw a documentary --
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THE COURT: Well, I"m going to ask you -- I"m going
to ask you some private follow-up on that. Thanks for
bringing that up.

Anyone else?

All right. Now, obviously also there®s oftentimes a lot
of press nationally or even locally about jury verdicts in
trials.

Have any of you heard or read about a jury verdict in a
case that you thought was excessive, that was simply way too
high or, for whatever reason, wrong for some reason?

All right. Mr. Hupp, Juror 347

PROSPECTIVE JUROR: From my profession.

THE COURT: All right. So, first, do you have an
opinion based upon the trials that you"ve actually reported
on?

PROSPECTIVE JUROR: Yes, sir, I --

THE COURT: AIll right. 1"m going to stop you there,
and we" 1l have some follow-up questions for you later.

Anyone else?

All right. For any reason do any of you believe that
there 1s a lawsuit crisis, meaning that there are just too
many lawsuits being filed in court?

Let"s start up here with Number 9. 1"m going to ask that
you just raise your hand so I can note it, and then we"ll

probably ask some follow-up questions. So If your answer was
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"yes" to that question, please raise your hand.

Number 9, Number 1, Number 5.

Please stand and i1dentify yourselves. | can"t quite see
you.

PROSPECTIVE JUROR: Number 19, Phoenix Dyer.

THE COURT: Thank you.

PROSPECTIVE JUROR: Number 18, Aaron Hanna.

THE COURT: Thank you. Number 30 and Number 29.

Sir, if you™d stand and identify yourself. 1 can"t see
your number .

PROSPECTIVE JUROR: John Deahl, Number 23.
THE COURT: All right. Thank you.

And Mr. Hupp, Number 34.

You"re determined to answer "'yes"™ to every question,
aren"t you, Mr. Hupp? Typical reporter.

All right. 1If a person suffers physical injury that
causes things like pain and suffering because of the conduct
of another party, would any of you have any problem or
difficulty awarding the injured person money, compensation, to
compensate him or her for those iInjuries?

All right. Now, I"ve told you generally what this kind
of case is about. 1It"s a personal injury lawsuit claiming a
defective product.

Do any of you have such strong feelings about cases like

this that you think you could not sit on a jury and render a

JA3056




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015 Pg: 133 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 59 of 299 PagelD #: 7541 99

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

fair and impartial verdict on this particular case?
All right. Number 1, your answer to that is "yes'"?
PROSPECTIVE JUROR: Yes.
THE COURT: Please stand. What"s your name?
PROSPECTIVE JUROR: Ronald Sexton.
THE COURT: AIll right. Mr. Sexton, I°1l have some
follow-up for you later.
Anyone else?
Number 9, same answer?
PROSPECTIVE JUROR: Yeah.
THE COURT: All right. Anyone else?

All right. Now, I"m going to ask you some questions
generally about your prior use of vehicles and feelings about
automotive companies.

First, have any of you or members of your immediate
family ever been employed by an auto company, like a
dealership or a manufacturer?

Let"s start up here. Stand and tell me your name and
tell me --

PROSPECTIVE JUROR: Leslie Delapas, Number 10. My
husband works for Toyota.

THE COURT: Where does he work?

PROSPECTIVE JUROR: In Buffalo.

THE COURT: So he works at the Toyota plant iIn

Buffalo?
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right now

PROSPECTIVE JUROR: Yes.

THE COURT: How long has he been there?
PROSPECTIVE JUROR: About 17 years.

THE COURT: What does he do?

PROSPECTIVE JUROR: He"s a specialist. He does --
he*s -- he"s a plan -- he"s a planner.

THE COURT: A planner?

PROSPECTIVE JUROR: Planning new projects.

THE COURT: Okay. What*s his profession? 1Is he an

engineer or something like that?

PROSPECTIVE JUROR: Yes.
THE COURT: What?
PROSPECTIVE JUROR: He"s an engineer.

THE COURT: Engineer. Okay. Where did he get his

engineering degree?

PROSPECTIVE JUROR: West Virginia State.

THE COURT: And do you know specifically what his

engineering degree was? Electrical engineering or mechanical

or civil or —-

PROSPECTIVE JUROR: No.
THE COURT: Don"t know?
PROSPECTIVE JUROR: No.

THE COURT: Thank you.

All right. Down here? Yes, ma“am, please stand and

identify yourself.
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PROSPECTIVE JUROR: Trudy Kelly, Number 4. My
father-in-law retired from Ford Motor Company.

THE COURT: Where did he work?

PROSPECTIVE JUROR: Ohio.

THE COURT: In a factory or a plant?

PROSPECTIVE JUROR: In a plant.

THE COURT: How long ago did he work there?

PROSPECTIVE JUROR: I"m not sure.

THE COURT: Five years? Ten years?

PROSPECTIVE JUROR: At least five years.

THE COURT: At least five years. And i1t"s your
father-in-law?

PROSPECTIVE JUROR: Yes.

THE COURT: Do you know anything about the type of
work he did?

PROSPECTIVE JUROR: I have no idea.

THE COURT: All right. But your understanding is he
was a factory worker?

PROSPECTIVE JUROR: 1 knew he worked in the factory
and retired from there.

THE COURT: Retired from there. All right. Do you
know whether he ever had any complaints or problems with his
employment?

PROSPECTIVE JUROR: Not as I"m aware of.

THE COURT: Okay. All right. Thank you.
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Number 57
PROSPECTIVE JUROR: Caitlin Kessler, Number 5. My
aunt who lives in New Jersey in the "60s worked in a
dealership as a saleslady.
THE COURT: What kind of dealership? Do you know?
PROSPECTIVE JUROR: 1 have no idea. |1 just remember

her telling stories she was the only female salesperson at the

time.
THE COURT: All right. Thank you.
Number 147
PROSPECTIVE JUROR: Michael Smith. 1 had a cousin
that worked for Ford Motor Company in Dearborn. 1t"s been

many, many years ago.-

THE COURT: What kind of work did he do?

PROSPECTIVE JUROR: He was something In supervision.
That®"s all I know. 1 don®"t know exactly what he did.

THE COURT: All right. |1 take 1t this 1s not a
cousin that you were close with, or were you?

PROSPECTIVE JUROR: We were, but it"s been years and
years and years ago, SO --

THE COURT: All right. Do you think that hearing a
lawsuit where Ford is accused of making a defective product,
that you would tend to weigh in favor of Ford or against Ford
because of your cousin®s work there?

PROSPECTIVE JUROR: I don"t think it would affect
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anything, no.
THE COURT: All right. Thank you.
Anyone else? Back here, Number 217?

PROSPECTIVE JUROR: Yes. Ethel Groves, 21. | had a
brother-in-law that worked for a motor company in Flint,
Michigan. He was an electrical engineer.

THE COURT: How long did he work up there?

PROSPECTIVE JUROR: He worked his whole life.

THE COURT: Is he retired now?

PROSPECTIVE JUROR: He"s retired, about 20 years
retired. It was --

THE COURT: AIll right. You don"t even recall -- I™m
sorry. | didn"t mean to interrupt you.

Do you recall even which company he worked for?

PROSPECTIVE JUROR: No, I don"t know. It was iIn
Flint, Michigan.

THE COURT: Okay. And you say he was some type of
an engineer?

PROSPECTIVE JUROR: He was an electrical engineer.

THE COURT: Did he -- was he -- did he work 1in
designing things or did he make things?

PROSPECTIVE JUROR: I don®"t know.

THE COURT: All right. Thank you.

Number 277

PROSPECTIVE JUROR: My husband used to work at the
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Toyota plant in Buffalo.

THE COURT: How long did he work there?

PROSPECTIVE JUROR: About five years.

THE COURT: What did he do?

PROSPECTIVE JUROR: He worked on the machines and so
forth that built parts, car parts, and maintain those.

THE COURT: All right. And he worked there about
five years?

PROSPECTIVE JUROR: Uh-huh.

THE COURT: Why did he leave that employment?

PROSPECTIVE JUROR: Just a change in job, closer to
home .

THE COURT: Okay. Thank you.

Yes, sir, Number 237?

PROSPECTIVE JUROR: 23. I don"t know if this
counts, but I*m a driver for several of the dealerships
around, and I go pick up cars in Cincinnati or North Carolina
for them.

THE COURT: Okay. So you get hired by local
dealerships?

PROSPECTIVE JUROR: Yes, sir. They"ll call me and
say we"ve got to go to Columbus or Raleigh or something to
pick up a dealer trade.

THE COURT: AIll right. And the cars you"re picking

up, are these --
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PROSPECTIVE JUROR: Some of them are new and some of
them are auction cars.

THE COURT: All right. And I take it, then, as a
result, you®"ve done some pickups for Ford dealerships.

PROSPECTIVE JUROR: No, not Ford. It"s been
currently Chevrolet and Audis.

THE COURT: Okay.

PROSPECTIVE JUROR: 1 could get a call from them.

THE COURT: All right. All right. Thank you.

All right. Mr. Hupp?

PROSPECTIVE JUROR: My father-in-law worked along
the line in Detroit, Michigan, for Ford Motor Company for more
than 25 years before retiring In the early "80s. And then
once upon retiring, he continued to work in just local auto
shops until he passed.

THE COURT: All right. How long ago did he pass?

PROSPECTIVE JUROR: Three years -- two years ago.

THE COURT: All right. Thank you.

PROSPECTIVE JUROR: You"re welcome.

THE COURT: Anyone else? Yes, sir?

PROSPECTIVE JUROR: Dakota Moles, Number 31. My mom
and stepdad both worked at the Toyota plant in Buffalo.

THE COURT: What kind of work do they do?

PROSPECTIVE JUROR: They"ve both worked tool

regrind.
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THE COURT: In what?

PROSPECTIVE JUROR: Tool regrind, where they grind
the gears and everything for the --

THE COURT: All right. How long did they work
there?

PROSPECTIVE JUROR: My mom worked there for 13 years
and my stepdad worked there for 14.

THE COURT: Why did they leave that job, or did
they?

PROSPECTIVE JUROR: My stepdad retired and went to
Texas. My mom got a new job closer to home.

THE COURT: All right. Thank you.

PROSPECTIVE JUROR: And my uncle used to work as a
maintenance man at Hurricane Chevrolet about 23 years ago.

THE COURT: I"m sorry. You"re going to have to say
that again loud.

PROSPECTIVE JUROR: My uncle worked at Hurricane
Chevrolet about 23 years ago.

THE COURT: How long was he working there?

PROSPECTIVE JUROR: He worked there for about five
years.

THE COURT: And what did he do?

PROSPECTIVE JUROR: He was like a maintenance man on
some of the vehicles.

THE COURT: All right. Thank you.
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Anyone else? Yes, ma"am, Number 197

PROSPECTIVE JUROR: My brother is currently a

mechanic for Dutch Miller Chevrolet and --

on cars?

vehicles,

Yes,

THE COURT: How long has he been in this work?
PROSPECTIVE JUROR: For about four years now.
THE COURT: And what does he do exactly?
PROSPECTIVE JUROR: He"s a mechanic.

THE COURT: All right. So he works -- does repairs

PROSPECTIVE JUROR: Yeah. He does different

not necessarily just Chevies.

THE COURT: All right. Thank you.

Number 137

PROSPECTIVE JUROR: Okay. Well, how do 1 say this?
THE COURT: Speak up.

PROSPECTIVE JUROR: 1 have friends that work at

Hurricane Chevrolet who are mechanics, and it"s not for Ford

or anything like that, but --

THE COURT: All right. So they just do repair work

for the dealership?

PROSPECTIVE JUROR: Yeah.
THE COURT: All right.
PROSPECTIVE JUROR: Just simple stuff.

THE COURT: Thank you.

All right. Anyone else?
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Now, 1f you"ve already answered this, fine, but do any of
you have any business or employment interest in an automotive
company?

And, again, if you"ve already answered, don"t worry about
doing i1t again, but do you or any member of your immediate
family have any stock or ownership interest iIn an automobile
manufacturer or car dealership?

Do any of you have any special training or experience 1in
the automotive industry or in any industry related to
automobiles?

Do any of you have any training or education as an
electrical engineer or a mechanical engineer?

Do any of you have any education or training in

ergonomics or human factors?

Do any of you perform -- oh, I"m sorry. Yes, sir, Number
33?
PROSPECTIVE JUROR: Jason Jeffrey. 1°"m a chemical
engineer at Dupont. 1 have some training in human factors,

Jjust how people interface with --

THE COURT: All right. The court reporter couldn®t
quite hear that. So loud.

PROSPECTIVE JUROR: Jason Jeffrey, Number 33. |
work for Dupont up in Belle. 1 do process hazards analysis,
and we deal with some human factors and help people interact

with their work environment.
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THE COURT: All right. And so you"re a chemical
engineer by training?
PROSPECTIVE JUROR: Yes.
THE COURT: AIll right. Have you had specialized
training in this ergonomics area?
PROSPECTIVE JUROR: No specialized training, just do
some series of checklists, more human factors and how
people --
THE COURT: Okay. All right. Thank you.
Anyone else?
Now, have any of you never driven an automobile?
Everybody in here has driven at some time or another.
All right. Have any of you driven in the past but no
longer drive; you quit driving for whatever reason?
Have any of you ever suffered a significant injury in an
automobile crash?
All right. Let"s start back here. Well, we"ll start in
the front row.
Number 4, please stand and identify yourself.
PROSPECTIVE JUROR: Yeah. About eight years ago, |
was In a head-on collision, had over a hundred stitches in my
face.
THE COURT: All right. Where did this take place?
PROSPECTIVE JUROR: On Crab Creek in Mason County.

THE COURT: Okay. So a head-on collision. You were
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hospitalized, 1 take 1t?

PROSPECTIVE JUROR: Yeah, for a brief period of

THE COURT: By that, means treated and released the
same day?

PROSPECTIVE JUROR: 1 was there three days.

THE COURT: Oh, three days. All right. So you had
a bunch of stitches.

PROSPECTIVE JUROR: Yes.

THE COURT: What else? Anything?

PROSPECTIVE JUROR: Nothing that I*m aware of. |1
just had the stitches. Due to the head trauma, they wanted me
to stay for observation.

THE COURT: All right. And were they able to rule
out any significant concussion or head injury?

PROSPECTIVE JUROR: Yeah.

THE COURT: Was there any kind of lawsuit or claim
filed over this?

PROSPECTIVE JUROR: Just on the insurance company on
the other driver.

THE COURT: Okay. And did the other driver
basically have their iInsurance company pay your costs and --

PROSPECTIVE JUROR: Yeah.

THE COURT: AIll right. So no lawsuit was actually

filed.
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PROSPECTIVE JUROR: Right. It was just taken care
of out of court.

THE COURT: All right. Thank you, ma“am.

Number 97

PROSPECTIVE JUROR: 1"m Dan Miller, Number 9. 1%"ve
been In multiple accidents over the years, none my fault,
where 1 was on the road all the time.

THE COURT: What were you doing on the road all the
time?

PROSPECTIVE JUROR: General contractor.

THE COURT: All right. So as a general contractor,
you were driving to job sites in different places?

PROSPECTIVE JUROR: Correct.

THE COURT: Were you able to -- were you injured?

PROSPECTIVE JUROR: Many, many back injuries, neck
injuries.

THE COURT: All right. Hospitalized for any of
those?

PROSPECTIVE JUROR: Short periods of time.

THE COURT: All right. About how many times do you
think you had a back or a neck injury that resulted iIn
hospitalization -- that resulted In medical treatment, either
ER or actually hospitalized?

PROSPECTIVE JUROR: Seven to ten.

THE COURT: Seven to ten?
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PROSPECTIVE JUROR: Yes, sir.

THE COURT: All right. Are you currently under care
for your back or neck problems?

PROSPECTIVE JUROR: Just on my own. | go every once
in a while to the chiropractor.

THE COURT: All right. AIll right. 1"m going to
have some additional follow-up questions for you. Thank you.

Anyone else back here? Number 137

PROSPECTIVE JUROR: Heather Egnor, Number 13. | was
in a car wreck in 2006. I don"t know -- | was getting on the
interstate at Cross Lanes. 1 was asleep, but 1 got ejected
from my car and landed on the interstate head first. | had
brain surgery, was in the hospital for three and a half
months, had to learn to walk, talk, speak, and everything.
They said 1*d be a vegetable. Apparently I"m not. And they
said I couldn"t have a kid, and I have a child, so --

THE COURT: Okay. How long ago did this happen?

PROSPECTIVE JUROR: 2006.

THE COURT: Did you bring any type of claim or
lawsuit?

PROSPECTIVE JUROR: Tried. Tried to get disability
because my doctor told me 1 was not allowed to work because of
the issue 1 was iIn.

THE COURT: Yeah.

PROSPECTIVE JUROR: And they denied me like nine
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times.
THE COURT: Well, who denied you? What --
PROSPECTIVE JUROR: Okay. I don"t remember the
names.
THE COURT: Was i1t an Insurance company?
PROSPECTIVE JUROR: It was iInsurance, and then my
mom tried a lawsuit. |1 don"t remember anything. [I"m just

telling you what 1 was told because | don"t remember

anything --

THE COURT: Right.

PROSPECTIVE JUROR: -- other than they shaved my
head. It was horrible.

THE COURT: So are you currently under medical care?

PROSPECTIVE JUROR: 1 go for checkups and stuff just
to make sure my head, like everything, is civil, like --

THE COURT: Okay.

PROSPECTIVE JUROR: I don"t know how to explain i1t.

THE COURT: Are you -- do you currently have pending
anywhere a claim or a lawsuit or anything?

PROSPECTIVE JUROR: No. Everything got dropped.

THE COURT: AIll right. Everything is over with.

PROSPECTIVE JUROR: Yeah.

THE COURT: And so I guess from what you®"re telling
us --

PROSPECTIVE JUROR: Basically go for checkups just
JA3071
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to make sure everything iIs working.

THE COURT:

All right. Thank you.

Anyone else up here?

All right. Back
PROSPECTIVE
to work in 2001 and I
THE COURT:
PROSPECTIVE
shoulder.
THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:
Anyone else?
Now, have any of

immediate family ever

automobile crash?

Let"s start up here.

PROSPECTIVE

here, Number 207?

JUROR: Derek Rainey. 1 was on my way

was iIn a head-on collision.
Were you injured?

JUROR: Torn ligaments in my right
Were you hospitalized?
JUROR: No.

Treated at the ER and released?
JUROR: Rehab for around six weeks.
And did you heal up?

JUROR: Yeah.

Had any problems since then?
JUROR:

No, not --

Okay. Thank you.
your close friends or members of your

been seriously injured or killed In an

Number 3?

JUROR: Yes. Robert Anastasio. And 1

think 1t was two years ago in Florida my grandmother ran into
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the back of a truck. The truck had slammed on their brake,
and 1t went over the hood of the car, causing back problems.
Pieces, 1 think, of glass actually went into her body. She
recovered, but that was the extent of the accident. 1 think
my grandfather also suffered back injury during that as well.

THE COURT: All right. Did they bring any claim or
lawsuit as a result?

PROSPECTIVE JUROR: I do not know.

THE COURT: Okay. Thank you.

Number 57

PROSPECTIVE JUROR: Cairtlin Kessler. My mother.

THE COURT: Please speak up.

PROSPECTIVE JUROR: Caitlin Kessler. My mother was
injured iIn an automobile accident 35 years ago. Her back was
injured. No lawsuits to my knowledge.

THE COURT: All right. Did she recover?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. So she hasn"t had back problems
since then because of it?

PROSPECTIVE JUROR: Not that she"s gotten treatment
for. She has to sit down and stuff like that.

THE COURT: Okay. Thank you.

Number 137
PROSPECTIVE JUROR: Okay. My mom just got in a car

wreck on the interstate like two months ago. A semi hit her
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and went over top of her new car. It was a Nissan. Ran over
top of her.

THE COURT: Was she injured?

PROSPECTIVE JUROR: Well, she just went last week
because 1 made her go because she"s having, like, head issues,
and 1 made her go, and she had CTs and all that stuff she has
to have done now, because she says she wasn®t hurt, but 1 can
tell she is because she"s acting different.

THE COURT: Okay.

PROSPECTIVE JUROR: But I don"t know of, like, a
lawsuit. 1 don"t know anything about that.

THE COURT: Well, this is still pretty recent?

PROSPECTIVE JUROR: Yes.

THE COURT: All right.

PROSPECTIVE JUROR: And then in 2002 my brother-®s
best friend was on his way to school, high school, and he
wrecked and he passed away.

THE COURT: As a result of the crash?

PROSPECTIVE JUROR: Yes.

THE COURT: Where did this happen? Here in Cabell
County?

PROSPECTIVE JUROR: No, Putnam.

THE COURT: Putnam County?

PROSPECTIVE JUROR: Yeah. It was on the way to

Winfield, from Scott Depot to Winfield.
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THE COURT: What caused the accident?

PROSPECTIVE JUROR: Somebody I guess was drunk or
something and hit him and it killed two of my brother®s best
friends.

THE COURT: AIll right. And i1t"s your understanding
that it was a drunk driver that caused the collision?

PROSPECTIVE JUROR: Yeah. And I don"t know anything
else that happened because 1 didn"t get involved in i1t.

THE COURT: All right. Thank you.

All right. Let"s go out here. Anybody in the First row?
Second row? Number 217?

PROSPECTIVE JUROR: Number 21. My sister and
brother-in-law were killed In a car accident in 1962 in
Richmond, Virginia.

THE COURT: What happened?

PROSPECTIVE JUROR: Bad roads. They hit a police
cruiser head-on and they were both killed, but the policeman
wasn"t. But there was no lawsuit.

THE COURT: All right. You say bad roads. So --

PROSPECTIVE JUROR: Ice. Ice on the roads.

THE COURT: Okay. All right. Thank you.

Next?

PROSPECTIVE JUROR #22: My brother was killed four

years ago. A boy was high on drugs, hit him head-on, and they

both burned immediately in the vehicle.
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THE COURT: Where did this happen?

PROSPECTIVE JUROR: Up 1n Mason County.

THE COURT: Was the -- they were both killed?

PROSPECTIVE JUROR: Both of them were killed.

THE COURT: And i1t was established at some point
after that that the other driver was intoxicated from some
type of drug abuse?

PROSPECTIVE JUROR: Right.

THE COURT: Okay. All right.

Anyone else in that row?
Let"s go to the next row. We"ll start on your all"s
right. Number 277?

PROSPECTIVE JUROR: My brother and mother were
involved 1n a car wreck about four or five years ago. The
driver fell asleep, went off the road, overcorrected and
T-boned the car.

THE COURT: Were either of them seriously injured?

PROSPECTIVE JUROR: My brother had broken ribs and
internal bleeding, and my mother slammed the door, damaged her
shoulder.

THE COURT: Did they both recover from their
injuries?

PROSPECTIVE JUROR: Yeah. Well, yeah. My mother
needed a shoulder replacement, but they both recovered.

THE COURT: All right. Thank you.
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Yes, Number 307?

PROSPECTIVE JUROR: Yeah. My brother was in a wreck
probably 25 years ago, a drunk driver. They were hit and he
lost his spleen. 1 don"t remember what all there was. 1 was
14 or 15 when it happened, but he had multiple -- he almost
died, had emergency surgery.

THE COURT: All right. Has he recovered since then?

PROSPECTIVE JUROR: For the most part, yes.

THE COURT: For the most part?

PROSPECTIVE JUROR: And then also probably about six
years ago, my cousin through my husband, he was killed on 1-64
in a car wreck. He lost control. And then he overcorrected
and clipped a car and hit a sign that severed his fuel line
and he died In the car.

THE COURT: What caused him to lose control of his
car?

PROSPECTIVE JUROR: 1 have no idea.

THE COURT: Okay. Thank you.

Anyone else? Yes, sir, In the back?

PROSPECTIVE JUROR: Dakota Moles, Number 31. About
three years ago one of my real close friends was riding a
street bike from Huntington to Charleston and got hit and was
actually killed. And then --

THE COURT: So did somebody run a stop sign or --

PROSPECTIVE JUROR: Ran a stoplight and T-boned him
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and ejected him off his bike.

And then about six months ago, my brother-in-law was iIn a

car wreck. He got T-boned in Barboursville.

THE COURT: How bad was he hurt?

PROSPECTIVE JUROR: He had to go to the hospital.
He was iIn there for about three days, and he had to go to
physical therapy ever since then. He was getting better and
actually getting ready to stop his physical therapy.

THE COURT: And how long ago was his accident?

PROSPECTIVE JUROR: About six months ago.

THE COURT: Okay. Thank you.

All right. Now, have any of you or, to your knowledge,
anybody in your immediate family ever experienced an incident
where your car would not slow down when you wanted 1t to, In
other words, where you or your family member operating the car
seemed to lose control of the speed of the car and not be able
to slow 1t down?

Let"s start here. Number 3?

PROSPECTIVE JUROR: Yes. My fiancee"s brake line
went out In her car two years ago.

THE COURT: What caused the brake line to go out?
Do you know?

PROSPECTIVE JUROR: There was a leak in -- or there
was a hole that caused the fluid to leak out of it.

THE COURT: All right. Thank you.
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Anyone else? Yes, sir, Mr. Smith, Number 147?

PROSPECTIVE JUROR: Yes. My mother was driving in
Charleston -- you know where the bridge goes into Charleston
there?

THE COURT: Right.

PROSPECTIVE JUROR: The cruise control stuck on it
and she had a hard time getting stopped, but there was no
wreck or anything like that.

THE COURT: How long ago did this happen?

PROSPECTIVE JUROR: That"s been about 20 years ago.

THE COURT: Twenty years ago.

All right. What kind of car was she driving? Do you
know?

PROSPECTIVE JUROR: Ford.

THE COURT: Ford.

You say that she felt like the cruise control was --

PROSPECTIVE JUROR: That"s what they told her when
she took the car in. They thought it must have malfunctioned
or something.

THE COURT: All right. So she was able to get
control of the car, stop it, and then later took it to the
dealership?

PROSPECTIVE JUROR: Yes.

THE COURT: And the dealership told her there was a

problem with the cruise control?
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PROSPECTIVE JUROR: Yeah. They had to do some kind
of work on it. They said there was some kind of problem with
it.

THE COURT: Was i1t your understanding that they
repaired it?

PROSPECTIVE JUROR: Yes.

THE COURT: 1 mean, did she have any trouble after
that?

PROSPECTIVE JUROR: Not that 1 know of, no.

THE COURT: Okay. Thank you.

Anyone else? Yes, sir, Number 9?

PROSPECTIVE JUROR: Dan Miller. One of my work
trucks, 2004 Ford.

THE COURT: What happened?

PROSPECTIVE JUROR: Had suspension problems on the
front, and they began to shake excessively on the interstate
in turns, and it would make it to where you couldn®"t hardly
stop the truck or brake.

THE COURT: How old was the truck when you bought

PROSPECTIVE JUROR: 1 bought 1t brand new, 2004
model .

THE COURT: All right. So it was about five or six
years old?

PROSPECTIVE JUROR: Pardon?
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THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:
bought 1t new in 2004.
suspension problem?
PROSPECTIVE
THE COURT:
PROSPECTIVE
The problem never did
THE COURT:
PROSPECTIVE
THE COURT:

Anyone else?

What year did you say that happened?

JUROR: 2004.

Oh.

JUROR: I bought it new In 2004.

All right. 1 misunderstood. So you

And In 2004, that®"s when you had this

JUROR: Correct. Yes.

Was 1t repaired?

JUROR: They had recalls on some parts.
get fixed, and I sold the truck.

How long did you keep the truck?

JUROR: A year and a half.

All right. Thank you.

Have any of you when you were operating a motor vehicle

had an experience where you felt that your brakes seemed to

fail, that the brakes just suddenly didn"t seem to work?

Number 137?

PROSPECTIVE

JUROR: Yeah. Mine was a Grand Prix GT.

Sometimes like the anti-lock would pop up on my dash.

THE COURT:
PROSPECTIVE
brakes.

THE COURT:

The what would?

JUROR: The anti-lock, like for your

Right.
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PROSPECTIVE JUROR: And when I hit 1t, 1t would
stop, and then sometimes it didn"t. But I sold the car. So 1
don"t drive It anymore.

THE COURT: All right. Did you have any kind of
accident or collision with 1t?

PROSPECTIVE JUROR: I hit a curb.

THE COURT: Hit a curb?

PROSPECTIVE JUROR: 1It"s better than hitting a car.
So that"s why 1 got stopped.

THE COURT: All right. Did it damage your car?

PROSPECTIVE JUROR: Yeah. | didn"t pay for it,
though. 1 just bought a new tire and hubcap. That"s iIt.

THE COURT: Was this a new car?

PROSPECTIVE JUROR: No.

THE COURT: How old was i1t?

PROSPECTIVE JUROR: Two -- I think 1t"s a two
thousand -- 2006, maybe.

THE COURT: So about how many years old was the car?

PROSPECTIVE JUROR: Oh, gosh. What is it now? <157
I don"t know. 1"m bad on math. Don"t ask me that.

THE COURT: All right. Thank you.

PROSPECTIVE JUROR: So -- what? -- 10, 11 years --

THE COURT: Okay. Thank you.

PROSPECTIVE JUROR: -- 1ish.

THE COURT: Anyone else?
JA3082




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 159 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 85 of 299 PagelD #: 7567 85

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

All right. Have any of you read anything in the news or
heard any kind of news or other story about runaway vehicles,
meaning vehicles that were out of control iIn terms of the
speed, somebody couldn®"t slow 1t down or stop it, or something
called sudden unintended acceleration? Any of you heard of
things like that?

Again, I"m going to ask that you just raise your hand so
I can make a list.

So, Number 1, did you raise your hand?

PROSPECTIVE JUROR: Yes.

THE COURT: Number 1. Wait just a second. Number
9, Number 10, Number 4, Number 5. And I can"t see your
numbers out there. If you would, just stand and call out your
name or number.

PROSPECTIVE JUROR: 29.

THE COURT: Number 29. Number 177

PROSPECTIVE JUROR: 17, Pat Debord.

PROSPECTIVE JUROR: 18, Aaron Hanna.

PROSPECTIVE JUROR: 19, Phoenix Dyer.

THE COURT: All right. And, of course, Mr. Hupp.
We assumed that you were going to raise your hand.

Number 277
PROSPECTIVE JUROR: Yes.
THE COURT: All right. Anyone else?

Did 1 miss anybody?
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Okay -

This may be similar, so 1f you"ve already raised

your hand to my previous question, you need not do so again.

But have you ever read or heard anything about recalls for

sticky gas pedals or a stuck gas pedal?

All right. Have

you read or heard anything about recent

recalls involving ignition switches In automobiles?

Again, if you have, just raise your hand.

Number 1, Number
PROSPECTIVE
THE COURT:
ignition problem. Do
like this?
PROSPECTIVE
THE COURT:
Who else?
Number 8, Number
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:

PROSPECTIVE

2, Number 3, Number 4.
JUROR #6: 1Is 1t the one -- I™m sorry.
well, any, any recall involving any

you think you®ve heard about something

JUROR #6: 1 do.

You do? AIll right. Number 6.

12, Number 13, Number 14.

JUROR: 17.

17, 19. 1 can"t see beyond that.
JUROR: 21.

21, 22.

JUROR: 23.

23, 27.

JUROR: 32.

32, 29, 30.

JUROR: 33.
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THE COURT: 33 and 34.
PROSPECTIVE JUROR: 31.
THE COURT: And 31.

Now, let me address this to each of you. Did anybody
hear or learn about something about a recall over ignition
switches from something other than it being in the news
somewhere? In other words, did you get some direct
communication or somebody talked to you about i1t or something
like that?

Number 8, please stand and tell us your name.

PROSPECTIVE JUROR: Roy See, Number 8. 1 have a
recall on my 2004 Grand Prix.
THE COURT: All right. So your 2004 Grand Prix was

subject to a recall. Was this recently?

PROSPECTIVE JUROR: Yeah. |1 got notified about a
month ago.

THE COURT: Speak up.

PROSPECTIVE JUROR: 1 got notified about a month
ago.

THE COURT: And what did the recall tell you to do?

PROSPECTIVE JUROR: The ignition switch needs
replaced because it will shut off going down the road.

THE COURT: All right.

PROSPECTIVE JUROR: Make a key change or something

on 1t.
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THE COURT: First, had you ever had that problem?

PROSPECTIVE JUROR: Huh-uh.

THE COURT: No? And did you take it in to get it
fixed?

PROSPECTIVE JUROR: No, not yet.

THE COURT: Do you plan to?

PROSPECTIVE JUROR: Yeah.

THE COURT: Okay. Let"s keep going down the list
here. Number 127?

PROSPECTIVE JUROR: Yes. My son had a Chevy Cobalt
and he had a recall on 1t.

THE COURT: Was it similar to what Juror Number 8
jJjust described?

PROSPECTIVE JUROR: Yes.

THE COURT: A recent one?

PROSPECTIVE JUROR: Yes.

THE COURT: Did he ever have the problem actually

happen?
PROSPECTIVE JUROR: No.
THE COURT: Has he gotten i1t repaired?
PROSPECTIVE JUROR: Yes.
THE COURT: Thank you.
Number 137

PROSPECTIVE JUROR: Same thing. Same car.

THE COURT: Same kind of car?
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PROSPECTIVE JUROR: Yeah, Grand Prix.

THE COURT: Okay.

PROSPECTIVE JUROR: It was a recall on it.

THE COURT: Had you experienced the problem with the
ignition?

PROSPECTIVE JUROR: No.

THE COURT: Has i1t been fixed?

PROSPECTIVE JUROR: I sold 1t.

THE COURT: Oh, you sold it?

PROSPECTIVE JUROR: Yes.

THE COURT: Did you get the recall after you sold
it?

PROSPECTIVE JUROR: No.

THE COURT: So before you sold it --

PROSPECTIVE

JUROR: But 1 told them about it,

because it"s one of my friends.

THE COURT: Okay. And so you got the recall notice

before you sold it and then you just passed that on to the
purchaser.

PROSPECTIVE JUROR: Yeah.
THE COURT: Thank you.
Up here, Number 6, please?
She drives a

PROSPECTIVE JUROR: My sister®s car.

Chevy Cobalt. Same thing.

Recent recall?

JA3087
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1 PROSPECTIVE JUROR: Yeah.

2 THE COURT: To your knowledge had she ever had the
3 problem with the ignition?

4 PROSPECTIVE JUROR: Yeah.

5 THE COURT: So her car was one that actually the

6 ignition had malfunctioned?

7 PROSPECTIVE JUROR: (Nods head up and down)

8 THE COURT: Answer out loud for me.

9 PROSPECTIVE JUROR: Yes.

10 THE COURT: And did she have it repaired after the
11 recall notice?

12 PROSPECTIVE JUROR: She took it to Dutch Miller to

13 have i1t fixed. They didn"t fix it, though.

14 THE COURT: So it still had the problem.

15 PROSPECTIVE JUROR: Yes.

16 THE COURT: Does she still have the car?

17 PROSPECTIVE JUROR: Yes.

18 THE COURT: Has she had the problem anymore?

19 PROSPECTIVE JUROR: 1 don"t think so.

20 THE COURT: Okay. Thank you.

21 Anyone else up here?

22 Number 3, please tell us your experience.

23 PROSPECTIVE JUROR: My fiancee bought a Chevy Cobalt
24 back iIn September, and they were -- the recall had just been,
25 I think, issued around that time, and they fixed it at the
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dealership before she bought it. She hasn"t had any trouble
with it.
THE COURT: Thank you.
All right. Out here, let"s start with the first row.
Anybody?
Second row, starting on your right? Number 217
PROSPECTIVE JUROR: Yes. Our 2005 Buick LaCrosse
was recalled. We took i1t in and had 1t repaired, the
ignition.
THE COURT: And was this recent?
PROSPECTIVE JUROR: Yes.
THE COURT: Had you all experienced a problem with
the ignition?
PROSPECTIVE JUROR: No. No.
THE COURT: Thank you.
All right. Down the row, Number 22, Mr. Smith?
PROSPECTIVE JUROR #22: Mr. Knapp.-
THE COURT: Knapp- 1"m sorry.
PROSPECTIVE JUROR: Brother-in-law had a Chevy
Impala that got a recall on the ignition, and he took and had
it fixed and then he traded 1t off.

THE COURT: Okay. Had he experienced the ignition

PROSPECTIVE JUROR: No, he didn"t have any problem
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THE COURT: Thank you.

All right. Anyone else on that row?

Let"s go to the next row back. Anyone?

Anyone else 1n the back?

All right. Thank you.

Now, there®s a federal governmental agency called the
National Highway Traffic Safety Administration that has some
authority over things like recalls and automobile standards.

Do any of you have some preconceived opinion about how
well the National Highway Traffic Safety Administration
performs i1ts work?

Number 3, could you stand and identify yourself?

PROSPECTIVE JUROR: Robert Anastasio. | mean, I"ve
read a little bit about 1t and 1°ve tried to keep up to date
on recalls since 1 was in tenth grade and took driver~s ed.

THE COURT: Okay. So what"s your impression or
opinion about how well the National Highway Traffic Safety
Administration does its work?

PROSPECTIVE JUROR: 1°m actually very impressed --

THE COURT: All right.

PROSPECTIVE JUROR: -- considering the number of
cars out on the road.

THE COURT: Thank you.

Anyone else?

Now, the particular lawsuit that we"re going to be
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1 deciding involves a 2001 Ford Ranger. That"s a pickup truck.
2 Have any of you or members of your family owned or driven
3 a significant amount a Ford Ranger, any model year?

4 All right. Let"s start -- we have a bunch here. So

5 let"s start here with Number 8.

6 Well, down here, Number 4, do you --

7 PROSPECTIVE JUROR: My son had a --

8 THE COURT: Please stand up.

9 PROSPECTIVE JUROR: Trudy Kelly, Number 4. My son
10 drives a Ford Ranger. He"s not had any problem with it.

11 THE COURT: Does he still have 1t?

12 PROSPECTIVE JUROR: No.

13 THE COURT: How long did he own one?

14 PROSPECTIVE JUROR: About a year and a half.

15 THE COURT: When was this?

16 PROSPECTIVE JUROR: 2008.

17 THE COURT: And you say he had no problems with it
18 as far as you know.

19 PROSPECTIVE JUROR: No.

20 THE COURT: Thank you.

21 Continuing. Number 6, please stand and i1dentify

22 yourself.

23 PROSPECTIVE JUROR: Donna Carter. My husband, he
24 owned a Ford Ranger.

25 THE COURT: How long?
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PROSPECTIVE JUROR: He owned it for probably ten
years and never had a problem out of i1t.

THE COURT: Okay. What model year was it?

PROSPECTIVE JUROR: I think 1t was a "90. It seems
like 1t was a 1990.

THE COURT: Did he buy it new?

PROSPECTIVE JUROR: No. It was a few years old when
he bought it, but he never had any problem with it.

THE COURT: All right. Thank you.

Number 77
PROSPECTIVE JUROR: Steve Joseph. | have a Ford
Ranger still. It"s a "94 and 1°ve had 1t for about ten years.

THE COURT: So you bought it used about ten years
ago?

PROSPECTIVE JUROR: (Nods head up and down)

THE COURT: Have you had any trouble with it?

PROSPECTIVE JUROR: [I"ve had minor work. 1 had the
engine rebuilt and just a little work on it.

THE COURT: Just normal wear and tear?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Up here, Number 87

PROSPECTIVE JUROR: Roy See, Number 8.

THE COURT: Speak up.

PROSPECTIVE JUROR: We"ve owned three, four Ford

Rangers over the years.
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THE COURT:

PROSPECTIVE
owned three.

THE COURT:

PROSPECTIVE
"97, late "80s.

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

When you say "'we," who do you mean?

JUROR: [I"ve owned one and my father has

Have you had a 2001 model?

JUROR: He had a 2001. 1 had a "99, a

Did you have any trouble with them?
JUROR: Just the usual stuff.

Usual stuff?

JUROR: Yeah, maintenance.

All right. Did you own -- were these

trucks that you all owned for a period of years?

PROSPECTIVE
three, four years.
THE COURT:
Anyone else down

PROSPECTIVE

JUROR: Yeah, for the most part. Two,

Okay. Thank you.
through here? Yes, Number 127

JUROR: Glennia P. Daniels. My grandson

had a 2005 Ford Ranger.

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

Did he buy It new?

JUROR: Used.

Did he have any trouble with 1t?
JUROR: No.

How long did he own i1t?

JUROR: About three years. He sold it.

Thank you.
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All right. Mr. Smith, Number 147?
PROSPECTIVE JUROR: Yes. 1 had a -- 1t was a
ninety-something. [ can®"t remember what the exact year was.
THE COURT: Did you buy 1t new?
PROSPECTIVE JUROR: Yes.
THE COURT: Did you own it for several years?
PROSPECTIVE JUROR: About three, until 1 had a
head-on collision and totaled i1t.
THE COURT: Okay. Did you have any trouble with it?
PROSPECTIVE JUROR: No, not --
THE COURT: All right. So after you had a car
wreck, you got something different?
PROSPECTIVE JUROR: Yes. Yes.
THE COURT: Thank you.
Out here, let"s go to the front row. There"s several of
you.
Number 187
PROSPECTIVE JUROR: 18, yes, sir. 1"ve owned two of
them, two Rangers, and haven®"t had any problem out of them.
THE COURT: What model years?
PROSPECTIVE JUROR: The first one was an "88 model
and the other was a "97 model.
THE COURT: Did you buy them both used?
PROSPECTIVE JUROR: Yes, sir.

THE COURT: Did you own each for a period of years?
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PROSPECTIVE JUROR: Yes.
THE COURT: But you had no trouble with them.
PROSPECTIVE JUROR: Routine maintenance and regular
repairs.
THE COURT: All right. Thank you.
Anyone else in that row?
Number 197
PROSPECTIVE JUROR: We have a "94 Ford Ranger.
We"ve had it -- we bought it in "97. 1It"s my husband®s, and
we still own it today. The only thing we had to do was in "98
was the transmission.
THE COURT: All right. Thank you.
Number 207
PROSPECTIVE JUROR: My father has owned quite a few
of them, and he still has one right now that he bought in
1990, a 1986 model. Routine maintenance on it. That"s it.
THE COURT: All right. Thank you.
Keep going iIn the next row.
Mr. Knapp, Number 227
PROSPECTIVE JUROR: 22. My son had a -- I think it
was a 2001 or a 2002, and he had 1t for three or four years
and then decided to trade for another vehicle.
THE COURT: Did he buy it new or used?
PROSPECTIVE JUROR: No, i1t was used.

THE COURT: So far as you know --
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PROSPECTIVE JUROR: Never had any problems with 1t.

THE COURT: No problems?

PROSPECTIVE JUROR: No.

THE COURT: All right. Thank you.

Anyone else in that row?
All right. Let"s go to the next row back.
Number 307

PROSPECTIVE JUROR: 1 had a "98 Ranger --

THE COURT: Speak up. 1™m sorry.

PROSPECTIVE JUROR: I had a "98 Ranger my brother
bought new and I bought i1t off of him to get him out from
under the loan because he was going to lose it and --

THE COURT: I"m sorry. What?

PROSPECTIVE JUROR: It was the worst vehicle 1 ever
owned.

THE COURT: Okay. So you had a lot of trouble with

PROSPECTIVE JUROR: Yes.

THE COURT: Was it the kind of problems you would
attribute to the way the car was made or was there just a
problem with people not doing a good job on repairs or
maintenance?

PROSPECTIVE JUROR: Well, 1 paid enough money
putting into it, so I don"t know If it was people doing It

or --
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THE COURT: How old was the car when you got i1t?

PROSPECTIVE JUROR: Three years old.

THE COURT: Had your brother ever --

THE REPORTER: 1"m sorry?

THE COURT: Three years old?

PROSPECTIVE JUROR: Yeah. He had different -- 1m
not sure I can remember what his issues was. Ultimately it
ended up blowing up on the interstate.

THE COURT: Okay. Thank you.

Anyone else back there?
Number 297

PROSPECTIVE JUROR: Yeah. My husband had a late
"80s Ranger. No problems out of it. He had it for about five
or siXx years.

THE COURT: Had he bought it new or used? Do you
know?

PROSPECTIVE JUROR: He bought it used.

THE COURT: Used? All right. Thank you.

Anyone else?
Let"s go back here in the corner.

PROSPECTIVE JUROR: Number 31. I owned a "94 Ford
Ranger. | bought it used off of a buddy of mine, had it for
about two years, blew the motor in it. And now I own a "91
Ford Ranger. 1 haven®"t had any problems other than routine

maintenance.
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1 THE COURT: Do you feel like you had any problems

2 with the first one? You said you blew the engine in iIt.

3 PROSPECTIVE JUROR: I blew the motor in it because I
4 was young and stupid. It was a five-speed. | was 18.

5 THE COURT: I think I probably must have run around
6 with you at one point. That describes me.

7 Anybody else back here?

8 Number 337

9 PROSPECTIVE JUROR: Yeah, Number 33. My dad has

10 owned Ford Rangers since the "80s. The most recent one was

11 probably 2006 or 7.

12 THE COURT: Has he ever had any trouble with them?
13 PROSPECTIVE JUROR: He"s hurt a couple of

14 transmissions, had transmissions replaced.

15 THE COURT: Did he think that 1t was because of the
16 way the car was manufactured?

17 PROSPECTIVE JUROR: The most recent one was he was

18 probably doing more work with it than he probably should have

19 been.

20 THE COURT: Okay. 1 take it that he must like
21 these --

22 PROSPECTIVE JUROR: He likes the vehicle.

23 THE COURT: Okay. Because he keeps buying them.
24 PROSPECTIVE JUROR: Yeah.

25 THE COURT: Okay. Thanks.
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1 Anybody else?

2 All right. Have any of you ever been involved in an

3 automobile crash while driving any type of Ford, Lincoln, or
4 Mercury automobile, or being a passenger in one?

5 Number 9?

6 PROSPECTIVE JUROR: Multiple, as discussed before.
7 THE COURT: With your -- that was a Ford truck?

8 PROSPECTIVE JUROR: Yes. All my work trucks were

9 Ford back then.

10 THE COURT: What kind of truck? What model?

11 PROSPECTIVE JUROR: F-350s, F-250s.

12 THE COURT: Okay. And how many times do you think
13 you were in a crash when you were in a Ford vehicle?

14 PROSPECTIVE JUROR: The seven to ten times,

15 something --

16 THE COURT: All those were?

17 PROSPECTIVE JUROR: Yes, sir.

18 THE COURT: AIll right. Did you ever think any of
19 those crashes were caused or -- either wholly or partly

20 because of the way the car was made or operated or anything?
21 PROSPECTIVE JUROR: The 2004 that 1 discussed, yes,
22 sir, because of the --

23 THE COURT: Suspension problem?

24 PROSPECTIVE JUROR: -- suspension problems, and the

25 stuff just didn"t work right.
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THE COURT: All right. And you had some collisions
as a result of that?

PROSPECTIVE JUROR: 1 couldn®t stop appropriately.
I didn"t feel like the equipment worked properly to get me to
-— most of my accidents have been T-bones, people pulling out
in front of my trucks.

THE COURT: Okay. Thank you.

Now, If you"ve already answered this about a particular
Ford Ranger, you don"t need to repeat it, but have you had any
serious mechanical problems with any other Ford, Lincoln, or
Mercury automobile that you or a family member has owned?

Mr. Knapp?

PROSPECTIVE JUROR: 1 have a 2008 Ford Focus, and it
had 50,000 miles on i1t and the transmission went out on it.

THE COURT: Okay.

PROSPECTIVE JUROR: They wouldn®t -- it was under
warranty. They wouldn®t put a new transmission in. They
rebuilt 1t, and I"ve not had any more problems with It since
they rebuilt the transmission.

THE COURT: Okay. Who did you deal with? Just the
dealership?

PROSPECTIVE JUROR: Yes.

THE COURT: What dealership?

PROSPECTIVE JUROR: 1-77 Ford at Fairplain.

THE COURT: Did you ever have -- to your knowledge
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1 was the manufacturer, the Ford Company, ever involved in 1it,
2 or was all this just handled between you and the dealership?
3 PROSPECTIVE JUROR: It was all between me and the
4 dealership.

5 THE COURT: Okay. Thank you.

6 Anyone else?

7 PROSPECTIVE JUROR #9: Would you repeat that

8 question, sir?

9 THE COURT: Yes. Have you or any member of your
10 family had any serious mechanical problems with a Ford, a

11 Lincoln, or a Mercury that either you or your family member
12 owned?

13 You told us about the Ford trucks.

14 PROSPECTIVE JUROR #9: Electrical.

15 THE COURT: Well, stand up and tell us about that.
16 PROSPECTIVE JUROR: 2003 model that 1 bought new --
17 THE COURT: Was this another truck?

18 PROSPECTIVE JUROR: Yes, sir. It was plagued with
19 electrical trouble and it would just shut down. It was an
20 F-350.

21 THE COURT: You bought i1t new?

22 PROSPECTIVE JUROR: Yes, sir.

23 THE COURT: And so the electrical problems would
24 literally cause the engine to shut down?

25 PROSPECTIVE JUROR: The truck would just stop while
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driving, yes.

THE COURT: AIll right. Were you ever involved in
any wreck?

PROSPECTIVE JUROR: Not directly related to that,
no.

THE COURT: Okay. Were you actually driving it when
this happened?

PROSPECTIVE JUROR: Yes, sir.

THE COURT: And did you just completely have

PROSPECTIVE JUROR: Yes, sir.

THE COURT: -- the car shut down?

PROSPECTIVE JUROR: And that would then kill the
brakes.

THE COURT: Power steering and everything else?

PROSPECTIVE JUROR: Yes, sir.

THE COURT: Okay. So you took it back to the
dealership and complained about 1t?

PROSPECTIVE JUROR: Yes. It was worked on, close to
$18,000 worth of repairs under warranty the first year | owned
it, and 1 sold 1t and got rid of i1t.

THE COURT: Okay. So they covered all this under
warranty --

PROSPECTIVE JUROR: Yes, sir.

THE COURT: -- but they had to do a lot of work on
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1 PROSPECTIVE JUROR: Yes, sir.

2 THE COURT: Did you feel like it had been fixed by
3 the time they finished their work?

4 PROSPECTIVE JUROR: Not the electrical, no, sir.

5 THE COURT: AIll right. So you got rid of it?

6 PROSPECTIVE JUROR: Yes, sir.

7 THE COURT: All right. Thank you.

8 Anyone else? 1™m sorry.

9 MR. O"DELL: Your Honor, 1 think in that last

10 question about driving Fords, 1 think there may have been a

11 couple of people In the back.

12 THE COURT: Oh, I"m sorry. Did I miss somebody in

13 the back?

14 PROSPECTIVE JUROR #29: How far back on Ford do you
15 want to go?

16 THE COURT: Well, back when Henry was just a little

17 boy would probably be sufficient.

18 PROSPECTIVE JUROR #29: No, you were talking about
19 accidents in Fords.

20 THE COURT: Sure, whatever.

21 PROSPECTIVE JUROR #29: My mother had two Lincoln
22 Town Cars that the brakes went out on.

23 THE COURT: All right. How long ago --

24 PROSPECTIVE JUROR: The "60s --

25 THE COURT: Sixties?

JA3103




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 180 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 106 of 299 PagelD #: 7588106

1 PROSPECTIVE JUROR: Yeah, early "70s.

2 THE COURT: Is it your understanding that she felt
3 like the brakes went out because the car was poorly made?

4 PROSPECTIVE JUROR: No.

5 THE COURT: Did she think the brakes were just worn
6 and not maintained or what?

7 PROSPECTIVE JUROR: Well, the one car they only had
8 for a week.

9 THE COURT: Was i1t new?

10 PROSPECTIVE JUROR: No, sir. It was bought used --
11 THE COURT: Okay.

12 PROSPECTIVE JUROR: -- from a dealer.

13 THE COURT: Was it —-- is it your impression that she

14 felt like with that Lincoln, that the brakes had just gotten

15 bad over time and weren®"t very good or what, or do you know?
16 PROSPECTIVE JUROR: Well, my dad is a mechanic and
17 he said that 1t was just something that the dealer missed,

18 that one that sold it, you know, used.

19 THE COURT: Okay. So the brakes just weren®t kept
20 in a good state of repair.

21 PROSPECTIVE JUROR: Right.

22 THE COURT: Is that the case for both of the times

23 that the brakes went out?

24 PROSPECTIVE JUROR: Uh-huh.

25 THE COURT: Okay. Thank you.
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1 Anyone else?

2 Now, have any of you or members of your immediate family
3 ever been involved In a significant or a serious controversy

4 or conflict with an automobile manufacturer or an automobile

5 dealer? And i1f you"ve already answered by describing the

6 dealership dealing with the problem, that"s fine.

7 Anything else?
8 Okay. Now, have any of you ever felt that you had a
9 claim or a dispute that was significant with the manufacturer

10 of any type of product because you think that product was

11 defective, defectively made?
12 Number 9?
13 PROSPECTIVE JUROR: Dan Miller, Number 9. The 2003

14 discussed, | fought with Ford to take the truck back --
15 THE COURT: Okay.

16 PROSPECTIVE JUROR: -- because 1*d paid so much
17 money for 1t.

18 THE COURT: Did you always just go through the

19 dealership with that problem?

20 PROSPECTIVE JUROR: Yes, Turnpike here in

21 Huntington, and then they would communicate with Ford and tell
22 me 1"m stuck with the truck, essentially.

23 THE COURT: All right.

24 PROSPECTIVE JUROR: And then I would go through the
25 repairs again and try It again and never got anywhere.
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THE COURT: So was some of your contact with the
manufacturer?

PROSPECTIVE JUROR: Not directly, through Turnpike.

THE COURT: So you were being told by Turnpike
sometimes the manufacturer says yes or no.

PROSPECTIVE JUROR: Correct.

THE COURT: Okay. Thank you.

Go ahead and change your tape.

IT any of you need to stand up and stretch, feel free to
do that. 1°m trying to get through all these questions before
we take a break, but I certainly don®"t mind interrupting at
any point. So if any of you feel like you need to take a
break and go to the rest room, just raise your hand.

All right. We"ll take a quick, about a five-minute
recess. Let me tell you, we have rest rooms back here. This
is where the jury room is. And when you go through this first
door, immediately behind it 1s the women®s rest room. It"s
quite small, but it works. And on into where the conference
table i1s, to the other side is the men®s rest room.

So we"ll take about a five-minute recess. |If you need to
go to the rest room, please try to do that. If you want to
stand up and stretch and move about, that"s okay. Please
don®"t discuss anything about the case and in particular any of
the questions that 1°ve been asking you or the answers anybody

has given.
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With that, we"ll stand 1n a recess for about five
minutes.

(Recess from 10:57 a.m. to 11:10 a.m.)

THE COURT: All right. It looks to me like we"ve
got everybody back, so we"ll go ahead and start with the next
question, and that is, do any of you or members of your family
to your knowledge consider Ford automobiles or trucks, Ford
products, generally either inferior or poorly made or, on the
other hand, superior or better made in comparison with other
manufacturers?

So what 1"m getting at is, do any of you have a belief or
an opinion that Ford is either significantly worse or
significantly better than other car manufacturers?

So please stand and identify yourself first.

Up here, Number 107?

PROSPECTIVE JUROR: Leslie Delapas, Number 10.

THE COURT: Speak up. So what is your opinion about

Ford?

PROSPECTIVE JUROR: That they“re inferior.

THE COURT: That they"re inferior to other car
manufacturers?

PROSPECTIVE JUROR: (Nods head up and down)
THE COURT: All right. Thank you.
Up here, Number 97

PROSPECTIVE JUROR: As per my previous stuff, 1
JA3107
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drive a Dodge now, and I"ve been buying their trucks for
years, and 1 just think they"ve ruined their trucks.
THE COURT: AIll right. Thank you.
MR. O"DELL: 1"m sorry. |1 didn"t hear that.
THE COURT: Oh, I"m sorry. Would you repeat that?
Say it louder so they can hear it.
PROSPECTIVE JUROR: 1 said 1 think Ford has ruined
their trucks. 1 drive a Dodge now.
THE COURT: You said you drove a Ford for years.
You thought they started to go downhill in quality.
PROSPECTIVE JUROR: Correct. Quality, yes.
THE COURT: And now you buy Dodge.
PROSPECTIVE JUROR: Yes.
THE COURT: Thank you.
All right. Anybody else up here? Number 47?
PROSPECTIVE JUROR: Of course, my family thinks Ford
is perfect. |1 myself drive a Ford.
THE COURT: AIll right. So you have a high opinion.
You think Ford is better than others.
PROSPECTIVE JUROR: Yeah.
THE COURT: Thank you.
Anyone else?
Let"s go here in the front row. Number -- 1 can"t see
your number.

PROSPECTIVE JUROR: Number 19.
JA3108
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THE COURT: Please stand and state your name.

PROSPECTIVE JUROR: Phoenix Dyer. | think they“re
inferior. | traded mine In on a Toyota.

THE COURT: All right. Thank you.

Back -- Number 23, 1 believe?

PROSPECTIVE JUROR: Yes, Number 23. 1 wouldn®t have
anything but Ford.

THE COURT: AIll right. Thank you.

Number 307

PROSPECTIVE JUROR: Inferior.

THE COURT: You think Fords are inferior?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Anyone else?

All right. Now, let me ask sort of a general question
here, and it concerns the gquestions 1"ve been asking you about
people®s experience with Fords or your knowledge of Ford and
so forth.

A number of you have had either lots of people in the
family have owned or driven Ford Rangers. Now some of you
have expressed opinions about whether Ford is better or worse
than other manufacturers.

I know everybody has had a lot of different individual
experiences and everybody is entitled to their own individual
feelings and beliefs, but 1f you"re to serve as a juror iIn a

case, you have to agree to set aside any personal feelings or
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opinions or experience you have about something and, rather,
decide the case based on the evidence that you hear in the
trial and my instructions to you about the law you"re to
apply.

Do any of you have such strong feelings or opinions about
the Ford vehicles that you®ve discussed iIn your answers with
me that you think you could not be a fair and impartial juror
in this case?

Thank you.

Now, let me ask you a few questions about what 1"ve
generally lumped together as health care and medical issues.

Have any of you ever -- you or members of your immediate
family ever worked for a health care provider, been a nurse in
a doctor"s office, something like that?

Let"s start up here. Number 37?

PROSPECTIVE JUROR: Yes. My mother works as a
radiologic technician for CAMC and Women®"s and Children*s
Hospital.

THE COURT: How long has she been there?

PROSPECTIVE JUROR: She has been there for about 15
years. And before that, she was at Associated in Kanawha
City.

THE COURT: Thank you.

Number 17?

PROSPECTIVE JUROR: Yes. Ronald Sexton. My wife is
JA3110
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an x-ray technologist up at St. Mary®"s Hospital. She"s been
there for about 12 years.

THE COURT: Thanks.

Number 9?

PROSPECTIVE JUROR: My sister is iIn nuclear medicine
and my brother-in-law is a pharmacist.

THE COURT: Where does your sister work?

PROSPECTIVE JUROR: She was a professor here at
Marshall -- or this St. Mary®s school. She recently just
transferred down to Virginia with her husband. He got a
promotion.

THE COURT: AIll right. Thank you.

Number 3 -- or, 1 mean, Number 13?

PROSPECTIVE JUROR: That"s all right. Okay. My
whole family Is nurses.

THE COURT: And you"re a nurse?

PROSPECTIVE JUROR: I"m a nurse.

THE COURT: Are you working as a nurse currently?

PROSPECTIVE JUROR: Yes.

THE COURT: Where?

PROSPECTIVE JUROR: CAMC Teays Valley.

THE COURT: And what kind of work do you do there?

PROSPECTIVE JUROR: [I"m a nurse assist. Like
colonoscopy, 1 can help you out, but, like, 1 help everybody.

Like, the nurses, if they need something, I°ve got to go get

JA3111
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it and bring it back to them. 1 cannot pass medications
because 1"m not an LPN.

THE COURT: Okay.

PROSPECTIVE JUROR: But at the nursing home, because
I used to work at Angel Avenue Assisted Living, | could pass
medication there.

THE COURT: And by "pass medication,'™ you mean
simply handle 1t. You don"t prescribe --

PROSPECTIVE JUROR: Yeah, to handle it, everything.

THE COURT: And so is it fair to say that as a
nursing assistant, you®"ve assisted nurses in providing direct
care to patients?

PROSPECTIVE JUROR: Yes.

THE COURT: And has 1t been across a wide variety --

PROSPECTIVE JUROR: Oh, yeah, everything.

THE COURT: -- of treatments? Everything?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. And how long have you been a
nurse?

PROSPECTIVE JUROR: Oh, gosh. Eight years.

THE COURT: AIll right. Thank you.

Let"s go out here in the front row. Number 18, 1

believe.

PROSPECTIVE JUROR: Yes. My sister iIs an x-ray

tech. My mother works at Cabell Huntington as a nurse;

JA3112
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1 stepmother, a nurse --

2 THE COURT: I"m sorry. |1 couldn®t quite hear all
3 that.

4 PROSPECTIVE JUROR: Oh. Many of the women in my
5 family are either x-ray techs or work in the lab or are

6 nurses.

7 THE COURT: All right. Thank you.

8 Number 197

9 PROSPECTIVE JUROR: 1°m currently an RN at Cabell
10 Huntington Hospital. 1"m a charge nurse on the orthopedic

11 floor there.

12 THE COURT: How long have you worked there?
13 PROSPECTIVE JUROR: Eight years.
14 THE COURT: And you"re a charge nurse on the

15 orthopedic floor?

16 PROSPECTIVE JUROR: Yes, sir.

17 THE COURT: All right. Thank you.

18 Next row back, anyone?

19 PROSPECTIVE JUROR: Ethel Groves. 1 am a retired

20 nurse. 1 worked in the hospital, nursing homes, and doctors”
21 offices. My daughter is a nurse. My son-in-law and

22 daughter-in-law are nurses, and 1 have a lot of nieces --

23 THE COURT: How long ago -- oh, 1"m sorry. How long
24 ago did you retire?

25 PROSPECTIVE JUROR: About eight years ago.

JA3113
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THE COURT: All right. Thank you.

Anyone else on that row? Yes, sir?

PROSPECTIVE JUROR #23: 1 have a younger brother

that"s a doctor in Boston.

THE COURT: What kind of doctor is --
PROSPECTIVE JUROR: Well, he"s a dentist.
THE COURT: Okay.

PROSPECTIVE JUROR: And my mother was a health nurse

in Kanawha County. She"s passed now, but she did that for as

long as 1 can remember.

THE COURT: Was that with the health department?
PROSPECTIVE JUROR: The health department.
THE COURT: Okay. Thank you.

PROSPECTIVE JUROR #29: My daughter is in nuclear

medicine at Jackson General. She"s been there for two years.

THE COURT: What does she do?

PROSPECTIVE JUROR: Administers -- she does MRIs,

CAT scans, stuff like that.

THE COURT: |Is she a nurse of some type?

PROSPECTIVE JUROR: I"m not sure what -- she®s not a

nurse per se. She"s a nuclear medicine tech --

school

THE COURT: Okay. Thank you.

PROSPECTIVE JUROR: -- and my son is in optometry

in Alabama.

THE COURT: Okay. Thank you.
JA3114
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Number 287

PROSPECTIVE JUROR: My sister is an LPN at Teays
Valley Nursing. She has been for about seven or eight years.

THE COURT: Thank you.

Number 34, Mr. Hupp?

PROSPECTIVE JUROR: My sister is a nurse anesthetist
at CAMC in Charleston, and my stepmother was the lead
orthopedic administrator for Teays Valley CAMC. My ex-wife 1is
a nurse at St. Mary"s. And I guess that"s it.

THE COURT: All right. Thank you.

All right. Now, there might be some medical evidence
about a number of different medical conditions, so 1"m going
to sort of read these out to you. Hopefully I*11 pronounce
them correctly. But i1f you or somebody in your family or
somebody you“"re close to suffers from or has suffered from one
of these conditions, please raise your hand and let me know.

First, gastroesophageal reflux disease.

All right. Let"s start here in the front. Number 6, if
you don®"t mind, stand up and tell me --

PROSPECTIVE JUROR: My sister.

THE COURT: Has she been hospitalized for it?

PROSPECTIVE JUROR: No, not yet.

THE COURT: 1Is this a longstanding condition she"s
had?

PROSPECTIVE JUROR: Yeah. She"s swallowed the tubes
JA3115
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and stuff.

THE COURT: Okay. And so she®s under current
treatment for it?

PROSPECTIVE JUROR: Oh, yeah.

THE COURT: Have you talked with her much about i1t?

PROSPECTIVE JUROR: Just -- not really. | mean,
enough that 1 know what she®s going through.

THE COURT: Okay.

PROSPECTIVE JUROR: 1 actually take care of her.

THE COURT: 1°m sorry? You"ve taken care of her?

PROSPECTIVE JUROR: I actually take care of her
every day --

THE COURT: Okay. So have you learned a fair amount
about the condition or the disease do you think?

PROSPECTIVE JUROR: Yeah. 1 mean, I know what she
goes through, yeah.

THE COURT: Okay. Thank you.

Back here, Number 13?

PROSPECTIVE JUROR: My mom and my grandma have 1it,
and they"re medicated, so --

THE COURT: Have they ever been hospitalized for it?
Do you know?

PROSPECTIVE JUROR: My grandma, yes.

THE COURT: Okay.

PROSPECTIVE JUROR: There was other issues with It,
JA3116
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along with that, 1s why she had to go.

THE COURT: And so they"re both on prescribed
medication for it?

PROSPECTIVE JUROR: Yeah. And 1 take i1t too because
I get the acid reflux.

THE COURT: Okay.

PROSPECTIVE JUROR: So 1 take medicine for it too.

THE COURT: Does the medicine that you all take seem
to help each one of you --

PROSPECTIVE JUROR: Yes.

THE COURT: -- keep 1t i1n control?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Have you ever done any research
or looking into 1t?

PROSPECTIVE JUROR: No.

THE COURT: All right. Thank you.

Back here on the front row, Number 197

PROSPECTIVE JUROR: My mom. And she®s just never
been hospitalized.

THE COURT: 1Is 1t under control when she takes
medication?

PROSPECTIVE JUROR: Yes.

THE COURT: Thank you.

The next row back? Yes, Mr. Knapp, Number 227?

PROSPECTIVE JUROR: 1 take medicine for acid reflux.
JA3117
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1 THE COURT: All right. 1Is i1t prescribed medicine?
2 PROSPECTIVE JUROR: Yes.

3 THE COURT: Have you ever been hospitalized for it?
4 Have you been hospitalized because of i1t?

) PROSPECTIVE JUROR: No, 1 haven®™t.

6 THE COURT: And does the medicine effectively treat
7 it?

8 PROSPECTIVE JUROR: 1t"s under control, yes.

9 THE COURT: Okay. Thank you.

10 Number 307

11 PROSPECTIVE JUROR: Yes, I have --

12 THE COURT: I can®t hear you.

13 PROSPECTIVE JUROR: I have esophageal spasms and 1
14 have to take medicine for it.

15 THE COURT: Have you ever been hospitalized?

16 PROSPECTIVE JUROR: Yes.

17 THE COURT: So you"re taking a prescription for it?
18 PROSPECTIVE JUROR: Yes.

19 THE COURT: Has that been effective?
20 PROSPECTIVE JUROR: Yes.
21 THE COURT: Thank you.
22 And I can®"t see your number, ma“am, Number --
23 PROSPECTIVE JUROR: 26.
24 THE COURT: -- 26. Please stand and identify
25 yourself.

JA3118
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PROSPECTIVE JUROR: Lilly Relf. 1 have the GERD and

I take medicine, several medicines.

THE COURT: Okay. Does the medicine help your

reflux?

into

PROSPECTIVE JUROR: Yes, a little bit.

THE COURT: Have you ever been hospitalized for it?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Have you ever done any research
it or looked up things on the Internet --

PROSPECTIVE JUROR: I read on i1t, but it"s better

today now with the medicines that | take than when 1 started.

more

that

your

like

THE COURT: Okay. So medicines you®ve been taking
recently have been more effective for you?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Thank you.
Anyone else?
The next condition is called Barrett"s esophagus. Is
the correct term?
Anybody ever -- do you or, to your knowledge, anybody in
family have that condition?
Esophageal cancer? Cancer of the esophagus or something
that?
Yes, sir, Number 227

PROSPECTIVE JUROR: I have a brother-in-law that has

esophageal cancer, and he"s in Pittsburgh about every three

JA3119
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1 months for treatment.

2 THE COURT: Where does he live?

3 PROSPECTIVE JUROR: Out at Point Pleasant.

4 THE COURT: So has he been hospitalized for it?

) PROSPECTIVE JUROR: No, he hasn"t.

6 THE COURT: But 1t"s been diagnosed?

7 PROSPECTIVE JUROR: Uh-huh.

8 THE COURT: How long ago did he get diagnosed with
9 cancer?

10 PROSPECTIVE JUROR: About three or four years ago |
11 think.

12 THE COURT: Okay. And he goes to Pittsburgh for
13 treatment about every three months or so?

14 PROSPECTIVE JUROR: Yes, to be checked. They think
15 they“ve got 1t under control, but he goes back about every

16 three months.

17 THE COURT: All right. So at this point his

18 prognosis is pretty good?

19 PROSPECTIVE JUROR: Yes.

20 THE COURT: But he needs to go in every few months

21 and be checked for 1t?

22 PROSPECTIVE JUROR: Right.

23 THE COURT: All right. Thank you.

24 Anyone else?

25 Now, have any of you or anybody in your immediate family

JA3120
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suffered or had any significant abdominal surgery?
All right. Have any of you ever had back or neck

surgery?

THE CLERK: Judge.

THE COURT: Oh, I™m sorry. Somebody?

Number 20, abdominal surgery?

PROSPECTIVE JUROR: Two hernia surgeries.

THE COURT: How long ago?

PROSPECTIVE JUROR: One was --

THE COURT: Roughly.

PROSPECTIVE JUROR: -- about four years ago, and the
other one was about two years ago.

THE COURT: What caused the hernias? Do you know?

PROSPECTIVE JUROR: I was born with them.

THE COURT: 1"m sorry?

PROSPECTIVE JUROR: I was born with them.

THE COURT: All right. But have the surgeries
repaired it?

PROSPECTIVE JUROR: As far as 1 know, yes.

THE COURT: Are you having any problems now?

PROSPECTIVE JUROR: Every once in a while, but
nothing like 1t was.

THE COURT: Nothing requiring treatment?

PROSPECTIVE JUROR: No.

THE COURT: Okay. Someone else had their hand up.
JA3121
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Number 21, yes, ma“am?

PROSPECTIVE JUROR: Yes. 1 have seven bad disks in
my back. 1 have a stimulator in my back, and 1 had two
herniated disks in my neck. 1 have two metal plates and six
screws in my neck.

THE COURT: What caused all these problems? Did you
have injuries or were these just things that developed over
time?

PROSPECTIVE JUROR: Just developed over time.

THE COURT: All right.

PROSPECTIVE JUROR: Working and standing on concrete
for 40 years.

THE COURT: Okay. Yeah. When was your last
surgery?

PROSPECTIVE JUROR: 1 had to have the wire replaced
in my stimulator a year ago in January.

THE COURT: AIll right. And you said you had several
disks --

PROSPECTIVE JUROR: 1 had seven bad disks in my
back, but 1 just had the stimulator.

THE COURT: Okay.

PROSPECTIVE JUROR: 1 was not a candidate for back
surgery --

THE COURT: AIll right. So you have a stimulator

now?
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PROSPECTIVE JUROR: Yes.

THE COURT: Has it been effective?

PROSPECTIVE JUROR: It helps. I still have a lot of
hip and leg pain from my back.

THE COURT: AIll right. Thank you.

PROSPECTIVE JUROR: But my neck 1 had done in "97.

THE COURT: What did you have done to your neck?

PROSPECTIVE JUROR: 1 had two herniated disks and |
have two metal plates and six screws In my neck.

THE COURT: Now, was that --

PROSPECTIVE JUROR: I don®"t have any trouble with
it. It°s never bothered me since my surgery.

THE COURT: Okay. Good. Were the neck problems
just --

PROSPECTIVE JUROR: 1 was losing the use of my left
arm. It was laying on the nerve.

THE COURT: All right. Was that just from wear and
tear of getting older, or did you have any injuries or
accidents?

PROSPECTIVE JUROR: 1 didn"t recall any. 1 don"t
know .

THE COURT: All right. Thank you.

Anyone else back there? Yes, ma®am, Number 127

PROSPECTIVE JUROR: Glennia P. Daniels. 1 had a

hernia in my belly button two years ago. 1°ve had surgery.

JA3123
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idea?

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

picking up weight?

weight.

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

What caused the hernia? Do you have any

JUROR: Lifting and picking up things.
I"m sorry? |1 couldn"t hear you.
JUROR: Lifting, picking up weight.

And how was it you were lifting and

JUROR: I"m a cook, and picking up the

Big jars and cans and things?
JUROR: Yes.

Did the surgery fix it?
JUROR: Yes.

No problem since?

JUROR: No problem.

All right.

Anyone else? Number 137

Egnor, 13.

PROSPECTIVE

JUROR: Stomach issues. Oh, I"m Heather

Stomach issues. |If you have acid reflux, 1t will

go with your gallbladder too because that®"s what makes 1t. So

I had my gallbladder taken out because of that, and so did my

mom and my grandma and like everybody else.

THE COURT:

gallbladder removed?

PROSPECTIVE

How long ago did you have your

JUROR: 2007.
JA3124
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THE COURT: Any complications or problems?

PROSPECTIVE JUROR: No. That"s why I got the
medicine, to help that. |If you don"t take it, It becomes
worse.

THE COURT: AIll right. So when you take your
medicine, you"re good to go.

PROSPECTIVE JUROR: Yeah.

THE COURT: Thanks.

Anybody else?

THE CLERK: There®s a couple in the back.

THE COURT: Yes, Number 307

PROSPECTIVE JUROR: 1°ve had my gallbladder removed,
appendectomy, tubal ligation.

THE REPORTER: 1 couldn®"t hear the last --

THE COURT: Tubal ligation was the last one.

All right. When was the last one? What was the most

recent?

PROSPECTIVE JUROR: 2010.

THE COURT: AIll right. Did you have any
complications or problems from any of these surgeries?

PROSPECTIVE JUROR: The appendectomy, 1 got an
abscess on my belly button.

THE COURT: All right. And did that require further
hospitalization?

PROSPECTIVE JUROR: Yes.

JA3125
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THE COURT: Did you heal up from 1t?

PROSPECTIVE JUROR: Eventually. About two months.

THE COURT: About two months? All right. And the
last of these was about 20107

PROSPECTIVE JUROR: Yeah.

THE COURT: And you®ve had no --

PROSPECTIVE JUROR: 1 had three of them real close
together in time.

THE COURT: Okay. And you haven®t had any problems
since then.

PROSPECTIVE JUROR: No.

THE COURT: Were any of these things caused by an
accident or an injury?

PROSPECTIVE JUROR: No. Everything went bad at
once.

THE COURT: Okay. Lucky you, huh?

PROSPECTIVE JUROR: A year and a half of surgeries,
though.

THE COURT: Okay. Thank you.

Anyone else?

PROSPECTIVE JUROR: Number 29. 1 had my gallbladder
removed.

THE COURT: And any complications from that?

PROSPECTIVE JUROR: No.

THE COURT: All right.
JA3126
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Have any of you had any back surgeries, and that"s -- a
number of you have already told us something, so we"ve already
heard it and you don"t need to repeat it.

But anybody else have back surgery or neck surgery?

Yes, ma®am?

PROSPECTIVE JUROR: Linda Adkins, Number 32. 1 had
two disks in my lower back repaired due to a fall.

THE COURT: How long ago?

PROSPECTIVE JUROR: 1It"s been about 15 years ago.

THE COURT: And it was because you had fallen?

PROSPECTIVE JUROR: Yes.

THE COURT: Did the surgery work?

PROSPECTIVE JUROR: Yes, sir, it did.

THE COURT: Okay. So you haven®t had any
complications or serious problems?

PROSPECTIVE JUROR: I just have spasms every once in
a while, but 1 take medication.

THE COURT: AIll right. Thank you.

Anybody else?

Now, have any of you had any significant low back pain or
low back pain that radiates down as pain into your legs?

All right. Let"s start up here.

Number 9, what have you had? What you"ve already told us
about?

PROSPECTIVE JUROR: Just from back injuries. Yes.
JA3127
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THE COURT: How i1s your back currently?

PROSPECTIVE JUROR: How is 1t hurt?

THE COURT: How is it currently?

PROSPECTIVE JUROR: Oh, at the moment, I1"m

THE COURT: In these last several weeks or
have you had any problems with your low back pain?

PROSPECTIVE JUROR: Every few weeks 1 have
and 111 go to the chiropractor for a few visits and
fine again.

THE COURT: The chiropractor helps?

PROSPECTIVE JUROR: Yes.

THE COURT: Anything in particular trigger
this to recur?

PROSPECTIVE JUROR: Lifting.

THE COURT: Lifting?

PROSPECTIVE JUROR: Yes.

fine.

months,

episodes

then 1™m

or cause

THE COURT: All right. So do you try to avoid

lifting or something like -- activities like that?

PROSPECTIVE JUROR: 1 can"t avoid it. | just deal

with 1t when it happens.

THE COURT: AIll right. Do you take pain medication?

PROSPECTIVE JUROR: No, I do not.
THE COURT: Thank you. All right.
Up here, who else? Anybody else?

Number 6, please stand and identify yourself.
JA3128
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PROSPECTIVE JUROR #6: 1 have degenerative disk
disease.

THE COURT: Speak up. 1"m sorry.

PROSPECTIVE JUROR: 1 have degenerative disk disease
and sciatica.

THE COURT: When were those diagnosed?

PROSPECTIVE JUROR: Probably four months ago.

THE COURT: Okay.

PROSPECTIVE JUROR: 1%"ve had the problem for a long
time, but 1 finally went in and checked it.

THE COURT: And what kind of treatment are you
getting for 1t?

PROSPECTIVE JUROR: They gave me some muscle
relaxers and pain pills.

THE COURT: Does that help?

PROSPECTIVE JUROR: Yeah. 1 mean, you have -- 1
like, you know, lie flat on my back for a while.

THE COURT: Any physical therapy?

PROSPECTIVE JUROR: No.

THE COURT: Is this something that you take pain
medicine for about every day?

PROSPECTIVE JUROR: Not every day, no.

THE COURT: How often?

PROSPECTIVE JUROR: Probably once every couple of

weeks or so.
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1 THE COURT: Okay. Thank you.

2 Let"s go to the next row, the First row out there.

3 Nobody .

4 The second -- oh, I"m sorry. Number 197

5 PROSPECTIVE JUROR: 1 have rheumatoid arthritis in
6 my tailbone and my spine.

7 THE COURT: If you would, stand up. How long ago
8 were you diagnosed with arthritis?

9 PROSPECTIVE JUROR: About six months ago.

10 THE COURT: And are you taking medication for it?
11 PROSPECTIVE JUROR: 1 take Plaquenil for it. They
12 started me on that and it seems to help.

13 THE COURT: Okay. Thank you.

14 Anyone else there?

15 Next row back? Number 227

16 PROSPECTIVE JUROR: 22, Thomas Knapp. | have a

17 deteriorated disk in my back that I take pain pills for

18 whenever i1t bothers me. Sometimes the pain will go down my
19 leg. Most of the time it"s just in my lower back.

20 THE COURT: How often do you have to take pain

21 medicine?

22 PROSPECTIVE JUROR: Maybe once a week, or it depends
23 on what I do.

24 THE COURT: Has a doctor ever given you a real

25 diagnosis or explanation of this?
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PROSPECTIVE JUROR: Well, he checks about every time
I go. 1 go every six months to my regular doctor, but he told
me that 1 would know when 1 needed surgery or whatever.

THE COURT: Told you let him know?

PROSPECTIVE JUROR: Yeah, that I would know --

THE COURT: Oh, you would know.

PROSPECTIVE JUROR: -- if 1 needed it.

THE COURT: All right. At this point you don"t feel
like 1t"s bad enough that you want surgery?

PROSPECTIVE JUROR: No.

THE COURT: Okay. Thank you.

Yes, sir, Number 237

PROSPECTIVE JUROR: Yes. 1 have RA and I"m taking
medication --

THE COURT: And "RA"™ iIs rheumatoid arthritis?

PROSPECTIVE JUROR: Rheumatoid arthritis. And my
hips and my leg goes numb all the time.

THE COURT: Do you take medicine every day?

PROSPECTIVE JUROR: Every day, yes, sSir.

THE COURT: Is there any particular activity that
seems to make 1t worse or trigger i1t?

PROSPECTIVE JUROR: Walking does. Walking here this
morning -- I*m just falling apart -- | had pain.

THE COURT: Okay. Thank you, sir.

Anyone else on that row? Yes, Number 257?
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1 PROSPECTIVE JUROR: 25, Kristopher Pyles. |

2 sustained an injury. | have two herniated disks.

3 THE COURT: I"m sorry. You"re going to have to say
4 all that again a lot louder.

5 PROSPECTIVE JUROR: 1 sustained an injury while 1

6 was employed. |1 have two herniated disks.

7 THE COURT: How long ago was this diagnosed?

8 PROSPECTIVE JUROR: 2005.

9 THE COURT: Are you currently receiving treatment

10 for 1t?

11 PROSPECTIVE JUROR: No.

12 THE COURT: Are you currently taking medicine for
13 it?

14 PROSPECTIVE JUROR: No.

15 THE COURT: About how long were you having a

16 significant problem with it?

17 PROSPECTIVE JUROR: 2005 through the present. |
18 just deal with the pain.

19 THE COURT: So even currently you have pain. You

20 just don"t take medicine for it.

21 PROSPECTIVE JUROR: Correct.

22 THE COURT: Is it affecting your activities much?
23 PROSPECTIVE JUROR: Sometimes.

24 THE COURT: Like?

25 PROSPECTIVE JUROR: Lifting my kids or playing with
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1 them.

2 THE COURT: While you®re up, 1 want to bring to

3 everyone®s attention, you told me during the break that

4 after --

5 PROSPECTIVE JUROR: 1 know Miss Nease.

6 THE COURT: AIll right. After sitting here a while,
7 you recognized that you may know Miss Nease.

8 PROSPECTIVE JUROR: Correct.

9 THE COURT: And how is that?

10 PROSPECTIVE JUROR: 1 believe her and my mother

11 taught school at Poca.

12 THE COURT: At Poca?

13 PROSPECTIVE JUROR: At Poca.

14 MS. NEASE: No.

15 THE COURT: Mrs. Nease, did you teach school at

16 Poca?

17 MS. NEASE: No.

18 THE COURT: Okay. So it"s not this Miss Nease.

19 You also knew somebody that you thought might be related
20 to Miss Nease. What"s the name of that person?

21 PROSPECTIVE JUROR: 1 believe i1t was her daughter.
22 THE COURT: What was her name?

23 PROSPECTIVE JUROR: Kimberly.

24 THE COURT: Miss Nease, do you have a daughter named

25 Kimberly?
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1 MS. NEASE: No.

2 THE COURT: Okay. It must have been somebody else.
3 Thanks for bringing that to our attention.

4 All right. Anybody else back there on the -- all right.

5 I can"t see your number. So please stand and identify

6 yourself.

7 PROSPECTIVE JUROR: 26. I have arthritis in my
8 lower back and --

9 THE COURT: Can you say that louder, ma“am? 1™m
10 sorry.

11 PROSPECTIVE JUROR: 1 have arthritis in my lower
12 back. 1 have three disks out of place. And on my spine, |1
13 have -- that®"s why 1"m wearing a back brace.

14 THE COURT: So you wear a back brace for i1t?

15 PROSPECTIVE JUROR: Uh-huh, I wear a back brace,
16 plus I go to the pain clinic and they give me iInjections.
17 THE COURT: AIll right. First, do you wear a back
18 brace about every day?

19 PROSPECTIVE JUROR: Every day.

20 THE COURT: Okay. And do you take pain medicine

21 about every day?

22 PROSPECTIVE JUROR: 1 -- I don"t take pain medicine
23 every day. | try to not take it unless | have to.
24 THE COURT: About how often then during a week do

25 you have to take i1t?
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PROSPECTIVE JUROR: When i1t gets -- when the pain
gets so bad that I*m crying.

THE COURT: Does that happen once or twice a week?

PROSPECTIVE JUROR: 1 just —-- it happens maybe
every -- maybe every other day or so.

THE COURT: Okay.

PROSPECTIVE JUROR: And I just take a half of one.

THE COURT: AIll right. And so you go to a pain

clinic?
PROSPECTIVE JUROR: Yes.
THE COURT: Who i1s that?
PROSPECTIVE JUROR: A pain doctor, for my arthritis.
THE COURT: Okay. What pain clinic or doctor do you
go to?

PROSPECTIVE JUROR: 1 go to Dr. Germani in
Proctorville for my upper back.

THE COURT: Okay.

PROSPECTIVE JUROR: And 1 go to the pain clinic at
St. Mary®s for my lower back.

THE COURT: AIll right. And so you currently have
regular follow-up appointments for these things?

PROSPECTIVE JUROR: Yes. 1 go to these doctors now.

THE COURT: Okay. Thank you. Anything else?

PROSPECTIVE JUROR: No.

THE COURT: AIll right. Thank you very much, ma®am.
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1 Let"s go down that row. Anyone else? Number 297

2 PROSPECTIVE JUROR: 1°ve had sciatic before, pinched
3 nerve in my back.

4 THE COURT: How long ago?

5 PROSPECTIVE JUROR: 1t"s probably been about five

6 years ago since --

7 THE COURT: What kind of treatment did you get for
8 it?

9 PROSPECTIVE JUROR: Chiropractor.

10 THE COURT: Did that help?

11 PROSPECTIVE JUROR: Uh-huh.

12 THE COURT: Yes?

13 PROSPECTIVE JUROR: Yes.

14 THE COURT: All right. Thank you.

15 Number 307

16 PROSPECTIVE JUROR: I have spinal stenosis and

17 arthritis in my spine.

18 THE COURT: When was your stenosis diagnosed?

19 PROSPECTIVE JUROR: About a year and a half on both.
20 THE COURT: 1I"m sorry?
21 PROSPECTIVE JUROR: On both.
22 THE COURT: Are you under current treatment for
23 either or both of those?
24 PROSPECTIVE JUROR: No. | see the chiropractor when
25 I get too --
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go to the

medicine?

Tylenol.

Tylenol.

THE COURT: Does the chiropractor help?

PROSPECTIVE JUROR: Yes.

THE COURT: About how often do you think you have to
chiropractor?

PROSPECTIVE JUROR: At least once a month.

THE COURT: Once a month? Do you take pain

PROSPECTIVE JUROR: No. | don"t take more than

THE COURT: 1I"m sorry?

PROSPECTIVE JUROR: I don®"t take anything more than

THE COURT: Okay. Thank you.

Anyone else?

All right. Have any of you or members of your immediate

family ever suffered from peripheral neuropathy or foot drop?

Yes,

Number -- 1 think your number is 26. Please stand

up and state your name First.

PROSPECTIVE JUROR: Lilly Relf. | suffer from drop

foot, diabetes neuropathy.

THE COURT: Diabetic neuropathy?
PROSPECTIVE JUROR: Yes, and so does my mother.

THE COURT: Does it affect any of your limbs, your

arms or legs?

PROSPECTIVE JUROR: Yes, my legs.
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THE COURT: And how does i1t affect your legs?

PROSPECTIVE JUROR: They go numb.

THE COURT: They go numb? Are you under treatment
for i1t?

PROSPECTIVE JUROR: I take Lyrica.

THE COURT: 1"m sorry?

PROSPECTIVE JUROR: 1 take Lyrica.

THE COURT: Lyrica. And that"s a specific medicine
for neuropathy?

PROSPECTIVE JUROR: That"s what they give me, and it
doesn®t keep my legs from going numb. 1If I stand a little too
long, my legs go numb.

THE COURT: All right. Thank you.

Anyone else?

Now, have any of you or members of your immediate family
had an extended hospitalization as a result of an Injury, an
accident or something like that causing significant
hospitalization, other than what you®ve already told me about?

Number 13, you told us about your car wreck and how that
put you in the hospital.

Anyone else? Number 297

PROSPECTIVE JUROR: Yeah. My son had a bicycle
accident. He was in ICU for four days and he was in the
hospital for five days.

THE COURT: When was this?
JA3138
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1 PROSPECTIVE JUROR: Twelve years ago.

2 THE COURT: Has he recovered?

3 PROSPECTIVE JUROR: Uh-huh.

4 THE COURT: What type of injuries did he have?

5 PROSPECTIVE JUROR: He had a lacerated spleen,

6 broken ribs, broken shoulder, and just scrapes.

7 THE COURT: Okay. Thank you.

8 Someone else had their hand up back here, 1 think. Yes,

9 Number 227

10 PROSPECTIVE JUROR: My brother, he had a -- he got
11 knocked off a tractor and the tractor spun on his leg, broke
12 both legs, but i1t almost tore his left leg off, and he was
13 over two years -- they grew the bone back in his leg, and he

14 had his leg in a halo type thing to hold 1t in place almost

15 two years.

16 THE COURT: All right. How long ago was all this?
17 PROSPECTIVE JUROR: 1t was In "99 1 believe it was.
18 THE COURT: AIll right. Thank you.

19 Up here, Number 97

20 PROSPECTIVE JUROR: I run my hand through a table
21 saw about six years ago, and I was in for a couple of weeks,
22 had complications.

23 THE COURT: How long were you in the hospital?

24 PROSPECTIVE JUROR: A couple of weeks.

25 THE COURT: A couple of weeks iIn the hospital?
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PROSPECTIVE JUROR: Yes. 1 was in ICU for three or
four days.
THE COURT: Why?
PROSPECTIVE JUROR: There was some kind of
infection.
THE COURT: Okay. All right. Thank you.
Anyone else?
Yes, Number 26? Please stand and identify yourself. I™m

sorry to keep making you stand.

PROSPECTIVE JUROR #26: 1"m so sorry. 1 got a plate

and several screws In my -- holding my right foot to my leg.

THE COURT: AIll right. So you“ve got screws --

PROSPECTIVE JUROR: And I broke my major bone on my

right.
THE COURT: Right leg?
PROSPECTIVE JUROR: Yes.
THE COURT: How did that happen?
PROSPECTIVE JUROR: I fell.
THE COURT: How long ago was this?
PROSPECTIVE JUROR: 19 -- no, 2003.
THE COURT: How long were you in the hospital?
PROSPECTIVE JUROR: A week and a half.
THE COURT: And so now you®"ve got plates and
screws --
PROSPECTIVE JUROR: Yes.
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THE COURT: -- with your left -- your right foot and
leg?

PROSPECTIVE JUROR: Yes, |1 do.

THE COURT: All right. Thank you.

Anyone else?

PROSPECTIVE JUROR #26: 1711 try not to stand up
again.

THE COURT: AIll right. Now, I"m going to read off
three medications, and 1 want to ask you -- and I"m sorry that

this i1s asking for medical information, but 1 just don"t see
any way around i1t. So iIf you have taken this medicine
currently or at any point for some significant period, a
matter of days or weeks at least:
Elavil? Neurontin?
All right. Number 26, you“ve taken Neurontin?
PROSPECTIVE JUROR: I1"ve taken it, yeah.
THE COURT: AIll right. And how long have you been
on Neurontin, roughly?
PROSPECTIVE JUROR: For about three years.
THE COURT: Three years?
PROSPECTIVE JUROR: Two, three times a day.
THE COURT: Okay. Thank you.
And Number 217
PROSPECTIVE JUROR: Yes. 1 had i1t for my legs.

THE COURT: You take Neurontin?
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PROSPECTIVE JUROR: Yes, twice a day.

THE COURT: Currently?

PROSPECTIVE JUROR: On and off for probably, I don"t
know, seven or eight years.

THE COURT: Okay. Thank you.

Anyone else with Neurontin?

Or Mirapex? Any of you taken Mirapex at some point or
currently?

All right. Now, 1"m going to ask you just really some
brief -- or one really brief gquestion about your educational
background. [I1*m really just trying to get to how far you“ve
gone in any regular school or college or beyond.

So, again, | want to just call this out and ask that you
raise your hand until I get your name and number.

First, how many of you have some type of post-graduate
degree, meaning something after a basic college degree? A
post-graduate degree.

Number 7, can you tell us?

PROSPECTIVE JUROR: Mike Jones. Special ed.,
masters plus 25.
THE COURT: All right.
PROSPECTIVE JUROR: Education.
THE COURT: Thank you.
Number 267

PROSPECTIVE JUROR: 1 have an associate®s degree as
JA3142
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1 an electronic engineering technician.

2 THE COURT: As an electronic engineer technician?
3 PROSPECTIVE JUROR: Yes.

4 THE COURT: Where did you get that degree?

5 PROSPECTIVE JUROR: International --

6 International -- NIC.

7 THE COURT: 1Is that a --

8 PROSPECTIVE JUROR: A technical school.

9 THE COURT: And where®s that located?

10 PROSPECTIVE JUROR: In Cross Lanes.

11 THE COURT: AIll right. So you went to a classroom
12 in Cross Lanes at that institution?

13 PROSPECTIVE JUROR: Yes.

14 THE COURT: AIll right.

15 PROSPECTIVE JUROR: Got my associate”s degree.

16 THE COURT: All right. Thank you.

17 Anyone else? Yes, sir, Number 33.

18 PROSPECTIVE JUROR: Jason Jeffrey. 1"ve got a

19 masters of engineering iIn chemical engineering, University of

20 South Carolina.

21 THE COURT: And when did you get your masters?
22 PROSPECTIVE JUROR: 2004, 1 think.

23 THE COURT: And it"s in chemical engineering?
24 PROSPECTIVE JUROR: Chemical engineering.

25 THE COURT: All right. Thanks.
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Anyone else?

Now, how many of you have a college degree, just an
undergraduate degree?

We"ll start up here. Please, we"ll just take turns and
ask you to stand up and tell me what your degree is in and
when you got it and where you went.

Number 27?

PROSPECTIVE JUROR: Ashley Daniel. Marshall
University, just a Regents degree.

THE COURT: What did you get it?

PROSPECTIVE JUROR: Actually, 1 get 1t In two
months, maybe.

THE COURT: Well, congratulations. Good for you.

Number 3?

PROSPECTIVE JUROR: 1°m Robert Anastasio. | have a
bachelors in history, a bachelors in social studies, secondary
education, and working on a masters in special ed.

THE COURT: Where did you get your degrees?

PROSPECTIVE JUROR: Marshall University.

THE COURT: And when did you get your degrees?

PROSPECTIVE JUROR: My first one was 2011, my second
was 2013, and then my expected graduation date is 2017.

THE COURT: Good for you.

All right. Number 5?

PROSPECTIVE JUROR: Caitlin Kessler. Bachelors --
JA3144
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1 THE COURT: Speak up.

2 PROSPECTIVE JUROR: -- i1n political science,

3 Marshall University, 2010.

4 THE COURT: All right. Thank you.

5 Back here, Number 107

6 PROSPECTIVE JUROR: 1 have a Regents from West

7 Virginia State.

8 THE COURT: When did you get it?

9 PROSPECTIVE JUROR: Last May.

10 THE COURT: Last May. Thank you.

11 Number 137

12 PROSPECTIVE JUROR: 1°m Heather Egnor, Number 13,
13 and 1 went to Marshall undergrad for interior design.

14 THE COURT: Interior design.

15 PROSPECTIVE JUROR: Yeah. And then 1 had to quit
16 because of my wreck.

17 THE COURT: Okay. When did you get your interior
18 design degree?

19 PROSPECTIVE JUROR: 1 graduated in 2004. So I had

20 to quit 2006 because i1t"s after the wreck. 1 couldn®"t go

21 back .

22 THE COURT: All right. Thank you.

23 Out here in the first row, anyone?

24 All right. Number -- I can"t see. Number 19 I believe
25 IS your number. Stand up --
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1 PROSPECTIVE JUROR: Number 19. 1 have my bachelors
2 in chemistry I got in "99 from Marshall. And then I got my

3 associate™s in nursing In 2007 at St. Mary~s.

4 THE COURT: Thank you.

5 Number 207

6 PROSPECTIVE JUROR: 1 have an associate"s degree iIn
7 industrial automation and another associate®s degree in

8 computer repair that I got from the University of Rio Grande.
9 THE COURT: Were both of your degrees from Rio

10 Grande?

11 PROSPECTIVE JUROR: Yes, sir.

12 THE COURT: Thank you.

13 Next row back, anyone?

14 All right. Yes, Number 257

15 PROSPECTIVE JUROR: Kristopher Pyles. | have a BA

16 from Marshall University, 2004.
17 THE COURT: 1 couldn®"t hear that.
18 PROSPECTIVE JUROR: I have a BA from Marshall

19 University, 2004.

20 THE COURT: And what"s your degree in?

21 PROSPECTIVE JUROR: Marketing.

22 THE COURT: Marketing? Thank you.

23 Next row back, anyone?

24 Number 307

25 PROSPECTIVE JUROR: 1 have an associate®s in

JA3146




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 223 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 149 of 299 PagelD #: 7631149

A wN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

business management from Marshall, and then 1 have a one-year

coding certificate for ACTC.
THE COURT: For where?
PROSPECTIVE JUROR: ACTC.
THE COURT: And when did you get these degrees?
PROSPECTIVE JUROR: The business management, 2009,
and the coding in 2010.
THE COURT: Thank you.
All right. Number 27?
PROSPECTIVE JUROR: Associate®s degree in computer
science, early "90s --
THE COURT: Early "90s?
PROSPECTIVE JUROR: Yes.
THE REPORTER: [I"m sorry. 1 couldn®t hear that.
THE COURT: My court reporter couldn®t hear you.
You said -- say that again louder. [I"m sorry. Number 277?
PROSPECTIVE JUROR: Computer science.
THE COURT: Computer science from Huntington
Business College?
PROSPECTIVE JUROR: Yeah, early "90s.
THE COURT: Early "90s. Thank you.
All right. Number 33?
PROSPECTIVE JUROR: Jason Jeffrey. West Virginia
University, bachelors of chemical engineering.

THE COURT: When did you get your bachelors?
JA3147




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 224 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 150 of 299 PagelD #: 7632150

a ~ wWw N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROSPECTIVE JUROR: 1998.
THE COURT: Thanks.

Mr. Hupp, Number 34?

PROSPECTIVE JUROR: Marshall University, BA in
public relations, 2006.
THE COURT: Thank you. All right.

All right. |If you"ve already answered by describing the
college or post-graduate degree or associate®s degree, you
don"t need to repeat that. But apart from that, if you didn"t
get a degree, how many of you at least had some college
classes, college-level classes, but not to the point of a
degree?

IT you would, do the same thing.

All right. Number 117

PROSPECTIVE JUROR: Number 11, yes. Marshall, two
years, didn®"t finish.
THE COURT: Okay.
Number 137
PROSPECTIVE JUROR: 1 didn"t finish because of my
wreck, so I didn"t get --
THE COURT: Your interior —-
PROSPECTIVE JUROR: Yeah. I didn"t get a degree.
THE COURT: Thank you.
All right. Number 267?

PROSPECTIVE JUROR: 1 have a diploma iIn computer
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1 science.

2 THE COURT: From?

3 PROSPECTIVE JUROR: It was a community college.

4 THE COURT: Thank you.

5 21?

6 PROSPECTIVE JUROR: Yes. 1 got my associate®s iIn

7 LPN from Buckeye Hills.

8 THE COURT: Where"s that?

9 PROSPECTIVE JUROR: It"s in Rio Grande.

10 THE COURT: All right. Thank you.

11 Number 187

12 PROSPECTIVE JUROR: Marshall University, two years.
13 THE COURT: 1 can"t see the next one. 1 think it"s

14 Number 24, but | can"t quite see 1It.

15 PROSPECTIVE JUROR: 24, Lisa Bowles.

16 THE COURT: Please speak up.

17 PROSPECTIVE JUROR: Lisa Bowles. Marshall

18 University. | didn"t finish. 1 got married.

19 THE COURT: But you had classes there?

20 PROSPECTIVE JUROR: Yes.

21 THE COURT: All right.

22 Anyone else back there?

23 All right. And, again, if you"ve already told me about
24 some college-level course or degree, you need not answer

25 again. But apart from that, how many of you -- or who among
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you has a high school diploma or GED degree?

Please just raise your hands. [I"m not going to ask that
you -- keep your hands up for a second so we can call out your
number .

Number 1, Number 8, Number 9, Number 14, Number 6, Number
15, 16, 17, 22, 23, 28, 29, 21, 26.

I can"t see you folks in the back row.

PROSPECTIVE JUROR: 31.
THE COURT: 31.
PROSPECTIVE JUROR: 32.
THE COURT: 32.

All right. Thank you.

How many of you attended a vocational school or
vocational program?

Number 26, Number 13, Number 6, Number 17, Number -- 347?

PROSPECTIVE JUROR: 31.
THE COURT: 31, Number 26.

All right. Thank you.

All right. Now, as I"ve introduced the parties to you, |
explained the plaintiffs in this case, the people bringing the
lawsuit, are two individuals, two people, Mr. and Mrs. Nease.

The defendant iIn this case is, of course, a corporation,
Ford Corporation. The law treats people and corporations the
same. They have the same legal standing and, for all of our

purposes, the same legal rights.
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1 Do any of you believe that you could not treat the

2 plaintiffs and the defendant on a fair and equal basis?

3 Now, in a civil case like this, the plaintiff has the

4 burden of proving the elements of their claims. And that

5 means they have to present their evidence first.

6 Is there anyone who believes you couldn®t keep an open

7 mind about a case until after the defendant presents its case?
8 Number 1? Would you stand and identify yourself, first
9 of all?

10 PROSPECTIVE JUROR: Ronald Sexton.

11 THE COURT: Can you explain then your answer?

12 The plaintiffs present their case first. Do you believe
13 that you would not be able to keep an open mind and listen to
14 the defense side?

15 PROSPECTIVE JUROR: Yeah, 1 think 1 can.

16 THE COURT: You think you can?

17 PROSPECTIVE JUROR: Yes.

18 THE COURT: AIll right. So it wouldn®t matter which
19 side presented their case first. Once you hear all the

20 evidence from both sides, you would then make your decision
21 and you would wait until then to do that?

22 PROSPECTIVE JUROR: Probably not.

23 THE COURT: Well, what do you mean by that?

24 PROSPECTIVE JUROR: Well, 1 don"t know. 1 just

25 don"t -- 1 don"t really feel like some of these suits -- some

JA3151




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 228 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 154 of 299 PagelD #: 7636154

A wN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of these lawsuits i1s not what they should be and --

THE COURT: AIll right. So --

PROSPECTIVE JUROR: I feel like -- I feel like the
companies is always getting a raw deal on 1t, to be honest
with you.

THE COURT: AIll right. So you feel like you start
off feeling like people who brought a suit maybe shouldn®t be
believed just because they brought a suit?

PROSPECTIVE JUROR: A lot of cases, yes, | believe
that; yes, sir.

THE COURT: All right. 1°11 have some follow-up for
you later.

PROSPECTIVE JUROR: Okay.

THE COURT: All right. Anyone else?

All right. Now, 1f you are selected as a juror, do you
know of any reason that you would be unable to render a
verdict based solely on the evidence you hear and the law that
I instruct you, disregarding any other ideas or beliefs about
the law that you may have?

Now, I"ve asked you about a number of different topics.
Obviously, as I"ve explained, our goal here today i1s to try to
find a fair and impartial jury.

What that means is that you would be, as a juror, taking
an oath to decide this case based solely on the evidence you

hear in the trial and the instructions of the law that I give
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to you that you must apply.

Do any of you know of any reason that you believe you
could not sit on this jury and render a fair and impartial
verdict In this case?

All right. Now, as I"ve also told you, we"ve got a
number of questions that we"re going to do follow-up on, and I
apologize for the length of time it takes to do this, but iIt"s
just a necessary part of the process.

So I"m now going to invite the lawyers and the parties to
join me back in my conference room, and we"re going to then
begin calling jurors iIn, one at a time, to ask some follow-up
gquestions in there.

While we"re doing that, 1 don"t expect you to, you know,
sit here like statues. |IT you need to get up and use the rest
room, feel free to do so. 1 would ask that you not congregate
back there in groups.

Secondly, while 1 don"t mind you chatting, please do not
discuss anything about the case, anything about any of the
questions I"ve asked or the answers anybody has given.

You can talk about the weather or talk about basketball.
Don"t talk about politics because we don®"t want any fights to
break out in the courtroom.

But other than that, please avoid any discussion about
anything that"s related to the case or this process, and we"ll

do this as quickly as we can.

JA3153




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 230 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 156 of 299 PagelD #: 7638156

A wN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I"m going to guess that we"ll do this for a few minutes
at least before we take a lunch break. And I"m sorry to make
you walt past noon. Many people are used to taking a lunch
break at noon, but I*d like to see how far we can get before
we have to take a break to see what we can accomplish before
then.

So with that, we"re going to stand in recess. |If you are
not using the rest room, I*d ask that you remain at or near
your seat, but feel free to stand up and stretch and move
about a little bit. And be prepared. My clerk is going to
come to the door and call out a name and a number and ask you
to come back for what I think will be relatively brief
sessions with the lawyers.

So with that, we stand iIn recess. We"ll reconvene in the
conference room.

(Recess from 10:57 a.m. to 11:10 a.m.)

(Conference i1n chambers on the record with counsel)

THE COURT: First, anybody have any motions to
strike for cause based upon the voir dire conducted thus far?
And that doesn®"t preclude asking -- you know, some of these
people, 1 obviously want to get them iIn here and ask them
more. But even without that, does anybody want to deal with
anybody straight off?

MR. O"DELL: Your Honor --

THE COURT: Yes?
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MR. O"DELL: -- 1 believe that Number 1 needs to be
stricken for cause. 1 mean, he made it very clear that he
couldn™t be fair.

THE COURT: Well, we"re going to start with him.

Anybody other than that?

MR. O"DELL: Yeah. I believe Number 9 had also said
he had a strong feeling about lawsuits and being fair.

THE COURT: Which do you think he dislikes more,
lawsuits or Ford?

MR. BIBB: 1 was going to say --

THE COURT: Yeah, do you --

MR. BIBB: Yeah, going to make that motion.

THE COURT: All right. 1 agree. Number 9 we will
strike for cause.

I want to talk to Mr. Sexton before | agree or disagree
with your motion to strike him. Frankly, 1 think he was a
little confused about one of his answers. [I"m not sure, so I
want to talk to him.

But other than Mr. Sexton -- and now Mr. Miller, Number
9, 1s excused for cause -- anyone else?

MR. O"DELL: Number 13 expressed that she has
difficulty with lawsuits, and I think that brings a prejudice
into the courtroom against the plaintiff.

THE COURT: What did she say? She"s answered "yes™

to so many things, frankly, I"ve lost track of what she said
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about lawsuits.

MR. O"DELL: Hang on.

MR. BOGGS: It was about where she was a juror and
had -- someone had burned their mouth on food, and she
expressed that disdain.

MR. COOKE: The food was too hot.

MR. BOGGS: And then there was also --

THE COURT: Well, does the defense join in that
motion or oppose i1t?

MR. BIBB: You know, I don®"t remember her expressing
some -- a dislike for lawsuits. She mentioned that she®"d been
a juror on a case where the food was too hot. But then by the
same token, she had all that about whatever her accident was
and the suit was dropped.

THE COURT: Yeah. You know, if the defendant joins
in it, 11l let her go. |If the defendant doesn*t, we"ll ask
her more and see what else --

MR. BIBB: 1 think we should follow up.

THE COURT: AIll right. 1711 do follow-up with her.

Anyone else off the top?

MR. O"DELL: Again, Number 18 was another one who
expressed concerns about lawsuits when you raised that and
thought that there were too many.

Number --

MR. BOGGS: 19.
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MR. O"DELL: Number 19.

THE COURT: Well, I had a list of, i1t looks to me,
like about eight or nine who thought there were maybe too many
lawsuits.

MR. O"DELL: That"s the list I"m going through now.

THE COURT: Okay. I1"m going to ask them more
follow-up. So let"s just go ahead and do that.

MR. O"DELL: Okay.

THE COURT: Let"s ask Number 1 to come in.

MR. O"DELL: Okay.

THE COURT: Other than what he said about his
attitude about suits against big corporations, is there
anything else that anybody --

MR. O"DELL: He had already expressed too many
lawsuits --

THE COURT: Right.

MR. O"DELL: -- before you got to the next question.

THE COURT: Yes, | agree.

MR. O"DELL: So he almost did a double-whammy.

THE COURT: Anything other than his attitude about
lawsuits? |1 don"t recall if there was anything else.

All right. Number 1, Mr. Sexton.

MR. COOKE: We want to do follow-up on 13, 14, and

15, those questions about recalls and --

THE COURT: Yeah, we"ll get to all of those.
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(The prospective juror entered the judge®s chambers)
BY THE COURT:
Q Hey, Mr. Sexton. Have a seat.
A All right.
Q. How are you today?
A Fine, sir.
Q well, 1 wanted to ask you some follow-up questions here.
First, as | recall, you expressed an opinion that there maybe
are too many lawsuits; Is that correct?
A. That is correct.
Q. What do you mean by that?
A. Just seems like every day when you pick up the newspaper
or hear something on the news, 1t"s always about individuals
suing companies for the sole purpose of monetary gain.
Q. All right.
A. And that"s my opinion on things.
Q. Do you think that there are times when people have
legitimate reasons to sue a company for damages?
A. Well, I would say there®s probably exceptions to that,
yes; but for the most part, no.
Q. All right. And I think you also maybe said you thought
that big companies got treated unfairly generally or something
to that effect.
A. Yeah.

Q. Were you just talking about in this -- about being sued?
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A. Yes, exactly.
Q. Okay.
A. Well, there was another -- there was a case In point two

or three years ago. Maybe 1t"s not been that long ago.
Toyota, for instance, talk about acceleration sticking.

Well, 1t seems like every time you pick up a paper,
there®s another article iIn there about somebody®s accelerator
is sticking. Everybody is wanting to jump on the bandwagon to
sue Toyota.

Q.- Do you have an opinion that suits like that or claims
like that are unfounded, that they"re not based on --

A. Yes, very much so. Yes.

Q. All right. You think people are just suing just to
collect money when they may not really be deserving?

A. Right. Exactly.

Q. Okay. Well, you"ve heard what this case iIs about a
little bit. 1 mean —-

A. Yes. Yes. Yes. Yeah, I"ve heard the general layout of
it.

Q- So you know -- all right. You know a little bit about

the claim.

A.  Uh-huh.

Q- Do you think your opinions or feelings about lawsuits and
about people bringing too many suits against -- that are

unfounded against corporations would cause you to have a bias
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against the plaintiffs iIn this particular case and their suit?
A. Probably.
Q. So you think you would have a hard time having an open
mind to listen to the evidence?
A. Yes. Yes.
Q. Do you think 1t would be difficult for you to listen to
the evidence and form a conclusion based just on this
evidence?
A. Yes.

THE COURT: All right. Any follow-ups?

MR. O®DELL: 1 don"t think so, Your Honor.
BY THE COURT:
Q. All right. Mr. Sexton, thank you.

Did you go to Barboursville?

A. Yes, | did.
Q. I think we knew each other back then. 1 knew a lot of
the Sextons.

A. Yeah, Frank.

Q. Yeah, 1 knew Frank.
A. We graduated the same year from high school, yes.
Q. All right. Nice to see you. Thank you.
A You too.
(The prospective juror exited the judge®s chambers)
THE COURT: So the defense nominates him as the
foreperson.
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1 MR. BIBB: 1 saw no bias at all there.

2 THE COURT: My personal guess is his bias was a

3 little exaggerated here so he could depart, but 1"m going to
4 excuse him for cause.

5 Number 2 i1s Ashley Daniel. She didn"t have much to say.
6 Regents degree.

7 MR. COOKE: She answered 14 and 15.

8 THE COURT: Well, which are those?

9 MR. COOKE: I"m sorry, Your Honor. Anything to do

10 with sticky gas pedals --

11 THE COURT: Heard about 1t? Let"s bring her in.
12 MR. COOKE: And ignition switches.

13 THE COURT: Number 2, Ashley Daniel.

14 (The prospective juror entered the judge®s chambers)

15 BY THE COURT:

16 Q.- Hi, Miss Daniel. How are you today?

17 A I"m doing just fine. How about yourselves?

18 Q. I"m well.

19 I want to ask you just some brief follow-up questions. |
20 think you answered "'yes'™ to some of the questions about

21 whether you®d heard about sticky gas pedals, unintended
22 acceleration, recalls. What do you remember?
23 A. It was more so on the ignition that I heard, not --

24 Q.- What did you hear?

25 A. Just from the news. Actually, 1 had an individual that I
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1 worked with who had to go through that recall.

2 Q. All right. Had they -- did they claim to you or tell you
3 that they"d had the actual problem occur?

4 A. No. I mean --

5 Q. Didn®"t say one way or the other?

6 A. No. No. They didn"t suffer anything, endure anything.

7 Q- All right. But you were aware from that and from the

8 news media that there was a recall.

9 A Uh-huh, yes.

10 Q Do you remember what manufacturer that was?

11 A I jJust knew 1t was the Chevy Cobalt, the Pontiac --

12 Q. Do you know who makes those cars, which manufacturer?

13 A No.

14 Q All right. You know that there are Ford, General Motors,

15 Chrysler, so --
16 A. Yeah. Yeah. 1 think it may be General Motors. 1I™m
17 really not —-

18 Q. Yeah. Okay. Well, that"s why 1 was asking.

19 All right. Any follow-up questions about any of this?
20 MR. COOKE: No.
21 MR. BIBB: No follow-up.

22 BY MR. O"DELL:
23 Q.- Mrs. Daniel, my name is Tony O"Dell. Just a couple of

24 follow-ups.

25 A. Okay .
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Q.- You talked about the ignition. Any other defects on cars
you®re aware of?

A. No. That"s the only one that®"s just recently in the news
that I"ve heard or read about.

Q. Okay. When you hear the term or someone brings a lawsuit
because of an auto defect, what"s the first thing that comes
to your mind?

A. Oh, 1f 1t was recalled or not. That"s what 1 think of.
BY THE COURT:

Q.- Why is that important to you?

A. Well, because you have to factor in, like, either the
driver®s neglect or their ability or whatever. If it was the
car itself, then, really, then you would consider the
manufacturer of the vehicle.

Q. Okay. And if 1t°s a recall, then what does that mean to
you?

A. My responsibility to go get checked in, looked at.

Q. Okay. But you understand that to mean that there®s
something wrong with the way your car was made.

A. Oh, yes. Uh-huh.

Q. But then the person who has the car should get i1t fixed.
A Yes.

Q- Okay -

BY MR. O"DELL:

Q. Let me make sure I understand. Do you believe like in
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1 order for you to be able to find that there was a defect with
2 a car, there would®"ve had to have been a recall on 1t?

3 A.  Uh-huh.

4 Q. You feel like there needed to be a recall?

5 A. Yes, 1f there was -- yes.

6 Q. Okay.

7 BY THE COURT:

8 Q. Well, 1f you heard that there wasn"t a recall, do you

9 think that would lead you to believe there couldn®t have been
10 a defect or a problem with the car?

11 A. Oh, I mean there®s limits -- you know what 1 mean? -- 1In
12 that situation. Yeah, there could be something wrong with it
13 without a recall.

14 Q. So if there"s a recall, you would consider that as

15 important evidence?

16 A. Yes.

17 Q. IT there wasn"t a recall, though, you"d still -- would

18 you still be able to weigh the other evidence to decide if
19 that car was not made properly?
20 A. I would take iInto consideration the driver®"s account.

21 Q. Sure.
22 A. I would consider other stuff other than just the recall
23 itself.

24 Q. Okay. All right.

25 BY MR. O"DELL:
JA3164
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Q.- And I just want to make sure, because when 1 asked you
about the recall, i1f you felt like you needed to have that,
you told me you did. And I really appreciate you being
honest. What we"re trying to do is just make sure that we get
a juror that"s completely unbiased one way or the other.

Oh, yes.

And we all have biases --

Yes.

-- about one thing or another.

Uh-huh.

‘oIS A c S . C .

So do you feel that car manufacturers do a good job of,
iT they know of issues, reporting them to the authorities to
be recalled, or do you think they might hold something like
that back?
A. I really don"t know what that process would entail,
whether they take in effect the amount of accidents or
complaints or -- yeah, I mean, | guess they do a good job. 1
think 1t"s kind of really hard to | guess assume that, hey --
or just bring it out In the open, hey, this car has this
problem; how do they get to that point? Is it because of
accidents, or is It because of complaints or repair work or
whatever?

I don"t know. It"s kind of a difficult -- 1"m really not
too informed about 1t, but I think it"s kind of difficult to

see what they would make a recall for, you know, like why

JA3165
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they -- why 1s this recalled.

Q. Right. A major piece of evidence for you, though, has to
be whether a recall happened or not.

A. Yeah. 1 guess 50/50, I mean recall or not, no recall. |
mean, 1t just depends. Like I said, I mean, just iIf there"s
other factors involved.

THE COURT: Okay. All right.

Any other questions?
Thank you, ma®"am. Appreciate iIt.
(The prospective juror exited the judge®s chambers)

THE COURT: So after we interview a juror like this,
ifT either side wants to move to strike, that"s the time to do
it, not to wait, okay?

MR. O"DELL: Your Honor, 1 would move to strike. |
think before she was rehabilitated, she made it pretty clear
on the record that she would have to have a recall. And I
think once they -- once they say something that shows that
they have a bias like that that she®s bringing into the
courtroom with her, that, you know, 1 think it"s hard to
rehabilitate them and get them to agree they can be fair.

THE COURT: Well, I disagree. And | don"t think
it"s a matter that she was rehabilitated. | mean, clearly if
there®s a recall, she®"s going to consider that to be a
significant piece of evidence that there is something wrong,

but 1 didn"t read her to say that it had to be subject to a
JA3166
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recall or she wouldn®"t believe that there®"s a defect.

I think, iInstead, she said it depends on the evidence and
the facts, what"s presented to her, the reasons why something
may not have been recalled or what the recall process is
about. So I deny your motion to strike.

MR. O"DELL: Thank you, Your Honor.

THE COURT: All right. Let"s go to Number 3,

Mr. Anastasio. Anybody have any questions to ask him?

MR. O"DELL: Yes, Your Honor.

THE COURT: And what are they?

MR. O"DELL: He basically said that he"s iImpressed
by NHTSA, was one of the things 1 believe that he"d said
during his voir dire.

He also tries to stay up with news about recalls and
things like that. He talked about that. |1 think he had a
Chevy Cobalt.

THE COURT: Yeah, he did.

All right. Well, let"s bring Number 3 in, Mr. Anastasio.

MR. HEISKELL: Your Honor, one other area with him,
which 1s his grandmother rear-ended a truck, and we want to
make sure there"s no bias against an elderly driver --

THE COURT: Oh, okay.

MR. HEISKELL: -- because this is a young man.

THE COURT: AIll right. Glad you brought that up.

Thanks.
JA3167
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(The prospective juror entered the judge®s chambers)
BY THE COURT:

Good morning. 1 guess it"s afternoon by now.

Yes.

How are you?

Q

A

Q

A. Fine.
Q I want to ask you about a few things.

A Yes.

Q One, you told me 1 think it was your grandmother ran into

the back of a truck and was injured.

A. Yes, she was.
Q. How old was she when she was driving that day?
A. I think she"s 82 right now. So she would have been about

80, 79, somewhere iIn there.

Q. Okay. Did you have any concern about her driving at that
age?

A. No. She i1s a perfectly capable driver, and so 1Is my
grandfather.

Q. All right.

A. And they still -- they just moved to West Virginia, and
they still are perfectly capable.

Q. Okay. And they"re in their 80s now, 1 take it.

A. Yes.

Q. All right. You also mentioned that | guess either you or

someone you knew had one of the vehicles recalled over the

JA3168
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ignition problem?

A. Yes. My firancee was buying a Chevy Cobalt in the fall
back when that ignition recall was happening, but they had
already -- 1t was a used car, and so the dealership iIn
Charleston had already replaced the ignition. And the only
reason we found out about 1t was it was included as part of
the cost.

Q. Okay. All right. You mentioned also that you were
impressed with the National Highway Traffic --

A. Yes. From time to time, being a social studies teacher,
I have to look up statistics as, you know, trying to prepare
lessons for kids. And, you know, we talk -- I did a unit when
I was student teaching about federal administration -- federal
regulations and administrative bodies and things like that.
And so we had to look up statistics.

And when 1 just look at the numbers, I just feel like the
government -- the regulation bodies -- 1 forget what they"re
called, 1"m sorry -- do a really good job of protecting the
American people overall. 1 feel like the percentage of people
that are injured, not only automotive cases but also just iIn
the products that we use iIn our homes and toys and things like
that, the percentage of people compared to the total number of
cars that are out there is very low.

Q. So you think those agencies do a good job of protecting

the public and keeping the public safe.
JA3169
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A. Yes, 1 do.

Q. With respect to iIn the automobile iIndustry, do you think
that this agency, when it takes action, that that means that
there 1s a great reason for them to take that action or they
wouldn®t be taking the action in the first place?

A. Yes, | believe that the reason is just to keep us safe,
and also I mean it"s in the best interest of the companies to
comply so that they don"t have to worry about huge legal
suits.

Q.- Okay. So if the agency took action over some problem
with a car, for instance, you believe that would be pretty
strong evidence that there must have really been something
wrong with that car, or not?

A. I*m trying to think about the wording of your question.
Q. Sure.

A. I believe that in every model car, there"s probably going
to be something wrong.

Q. Okay .

A. Just because they issue a recall doesn®t mean that
there®s something wrong with every car of --

Q. Of that type.

A. -- that model and that year.
Q- Okay -
A. It"s just a preventative measure issued to try to keep

the consumer safe.
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Q.- Good point. What about when the agency decides not to
take some action? Let"s say there are complaints or reports
made to it and It does not decide to take some type of action
or recall or investigation?

When you hear that, does that make you believe there
probably wasn"t any real merit to the claim or the report?
A. I haven®™t done any research into claims that have not
turned into recalls, so I can™t really --
Q. Okay. So is it fair to say that if you learned that
there were complaints or reports of a problem but that the
agency didn"t take any action, that would just be one piece of

evidence to you about whether action should have been taken or

not?
A. Yes.
Q. And so even If there wasn®"t action taken, you believe

that there could be evidence that would support findings that
there was something really wrong with the car?
A. Yes, | believe that there could be something wrong.
THE COURT: Okay. All right.

Follow-up questions?
BY MR. O"DELL:
Q. My name is Tony O"Dell. 1 appreciate you being here.

You also mentioned -- I1"m having a quick blank here --
that there was a brake line failure with your --

A. With my fiancee®s Ford Taurus. It actually happened
JA3171
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twice iIn the past three years. That"s why she got rid of it
and got the Cobalt. The first time she was on Fifth Avenue
here 1In Huntington when she was attending Marshall. And that
would®"ve been -- let"s see. This is 2014 [sic]. So that
would®ve been probably 2011, I believe, 2012, somewhere in
there. And she was going down Fifth Avenue. Her brake

line -- she pushed the brake to stop, and the car just kept
going. Fortunately, there was no one around her and she was
able to just come to a rolling stop, call someone and get it
fixed I believe at one of the local places here.

BY THE COURT:

Q. What was causing the brake line to rupture? Do you know?
A. Don"t know, but --

Q. Did she believe or did you believe that it was because of
the way the car was made?

A. No. It was an older Ford Taurus. | don"t remember the
model, but 1t had been through three siblings, and she was the
last one to get it. So we don"t believe that it was because
of the car. It just went out again last spring.

Q. All right. You thought 1t was just something that
happens because of wear and tear and normal use of a car?

A Yes.

Q.- All right.

BY MR. O"DELL:

Q. Do you believe 1T NHTSA hasn®"t issued a recall, does that
JA3172
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affect your ability to be fair In a case?

A. It what?

Q. IT NHTSA, the National Highway --

A. Okay -

Q. Yeah. If they had not issued a recall, would i1t affect
your ability to be fair In a case?

A. No, it would not affect my ability.

Q. You believe there could be defects even though there

hasn"t been a recall?

A. Yeah, even -- | do believe that there could be a defect,
yes.
Q. What do you believe iIn terms of, like, with car

manufacturers? You said something about it would be in their
best interest to report.

Do you believe that car manufacturers always report
defects in their cars to NHTSA?
A. Well, according to what happened with GM, they apparently
don"t. 1 believe that from an economic"s point of view, |
think 1t would be smart for a company to do that just because
you are -- even i1f there"s that initial huge cost of millions
of dollars, i1t could save you even more millions, like I said,
in lawsuits. But apparently there are sometimes executives
who don"t see i1t that way.

MR. O"DELL: Okay.

THE COURT: AIll right. Any other questions? Hold
JA3173
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1 on.

2 BY MR. O"DELL:

3 Q. The only thing 1 would ask -- you®"re a schoolteacher,
4 correct?

5 A. Yes.
6 Q. And you"re okay with being gone for two weeks?
7 A. Well, next week is our spring break in Kanawha County,

8 and 1 don"t like the thought of missing another three days

9 here this week because even though I trained as a social
10 studies teacher, 1 actually teach students with mental
11 impairments right now, and so I don"t particularly like the

12 thought of messing up their schedule, because they need that
13 routine on a daily basis.

14 THE COURT: Sure.

15 A. So I"m not happy about that. 1 like the idea of serving
16 on a jury. 1 just -- 1 don"t like that.

17 BY MR. O"DELL:

18 Q. What kind of special needs kids do you have?

19 A. They have -- they all have 1Qs between -- below 70. And
20 they -- some have Downs, some have autism, some can speak

21 well, some can®t, all kinds of physical and a wide range of
22 problems.

23 Q- So you"re worried about these kids®" routine because of

24 that?

25 A. Yes.
JA3174
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Q.- And those types of kids need theilr routines or they act
out or have trouble?
A. Yes. Now, I do feel that, you know, for honesty®s sake,
I should mention that I am not the only teacher. There are
three of us that work with all 20 kids in our program. So the
other two can handle it. But like I said, 1 just hate being
gone.
BY THE COURT:
Q. IT you™"re chosen as a juror, do you think your concern
about being away from your students would affect your ability
to be fair and impartial?
A No.
THE COURT: Thank you.
Mr. Cooke, do you have questions?
MR. COOKE: Yes, sir.

BY MR. COOKE:
Q. Mr. Anastasio, I"m one of Ford®"s lawyers here today. My
name 1s Andy Cooke.

You mentioned the Ford Taurus and a brake line failure.
A. Yes.
Q. There®s not going to be evidence in this case about brake
line failure. Even though that"s not the case, would you hold
the brake line failure experience that your fiancee had
against Ford iIn this case?

A. No, I would not.
JA3175
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1 Q- Okay. So you"d be able to listen to all of the evidence
and weigh 1t appropriately and make a decision based on the

evidence that both Mr. 0"Dell presents and that my side

A wN

presents and then decide the case based on the iInstructions
5 that Judge Chambers gives you?
6 A. Yes, | do believe 1°d be able to do that.

7 Q- Thank you.

8 THE COURT: Thank you.

9 (The prospective juror exited the judge®s chambers)

10 THE COURT: All right. Number 4?

11 MR. O"DELL: Your Honor, before we -- 1 would

12 mention that she basically stood up and said Ford, the way I
13 took 1t, were perfect, and that was the best car.

14 THE COURT: Yeah.

15 MR. O"DELL: And for the same reason that Ford was
16 ready to strike Number 9, Daniel Miller, we would ask that
17 Number 4 be struck for cause because she was pretty adamant
18 about her position out there.

19 MR. COOKE: We haven®t moved to strike anybody I

20 don"t think, Your Honor.
21 THE COURT: Let"s bring her in and we"ll ask her

22 about that.

23 MR. O"DELL: I think they co-moved to strike Number
24 9.
25 THE COURT: Does anybody else have any other topics

JA3176
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1 for Miss Kelly other than her apparent allegiance to Ford?

2 MR. BOGGS: She answered affirmatively to ignition

3 recalls, to sudden acceleration, her father-in-law worked at a
4 Ford Motor plant, retired from, and her son has owned a Ford

5 Ranger .

6 THE COURT: Okay. Let"s bring her in, Number 4,

7 Miss Kelly.

8 MR. COOKE: You know, iIn every automotive product
9 liability case, there®s always people on a jury that are

10 either Ford people or GM people. It happens iIn every case,
11 and that doesn"t typically arise to a level of cause.

12 (The prospective juror entered the judge®s chambers)

13 BY THE COURT:

14 Q.- Hi, Miss Kelly. How are you?

15 A. I*m good. How are you?

16 Q. I"m good. Thank you. Have a seat.

17 I just wanted to ask you a few follow-up questions. One,
18 you told me, 1 think, your father-in-law worked for Ford for a

19 long time?

20 A. Yes.

21 Q. As far as you know, he had a good relationship with Ford?
22 A. He loved Ford.

23 Q- No problems when he retired?

24 A. No. He was quite happy with Ford.

25 Q. Well, you know that Ford is the defendant in this sult.

JA3177
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A Yes.
Q. Do you think that it would be difficult for you to listen

impartially to claims that Ford did something wrong?

A. I"m afraid it would.

Q. How so0?

A. My father-in-law, in fact my whole family, as far as my
married family, they love Ford. In their eyes Ford can do

nothing wrong. My husband to this day, "You"re driving a Ford

or you®re not driving nothing."

Q.- So that"s your all®s family car of choice?
A. Yes, 1s Ford.
Q. And you believe that in a lawsuit like this, you would

just start out --

A. I would be Ford all the way. 1°d be for Ford all the

way -
THE COURT: Okay. All right.
Anybody have any other questions?
MR. O"DELL: I don"t think so, Your Honor.
THE COURT: Go ahead, Mr. Cooke.
BY MR. COOKE:
Q. Miss Kelly, my name is Andy Cooke. 1 represent Ford in

this case. Mr. 0"Dell represents Mr. and Mrs. Nease.
IT Mr. and Mrs. Nease were able to bring you evidence
that proved that there was a defect iIn their 2001 Ford Ranger

that he was driving, do you believe that you would be able to
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weigh that and find in their favor i1f the evidence proved that
to you despite the fact that you appreciate Ford?
A. I don"t know -- 1 don"t know that 1 could.
Q- Okay. Thank you.

THE COURT: AIll right. Thank you, ma®“am.

(The prospective juror exited the judge®s chambers)

MR. JAVINS: Nice try.

MR. O"DELL: We®"ll move again, Your Honor, to strike
Number 4.

THE COURT: All right. 1"m going to excuse Number
4, Miss Kelly.

Number 5, Caitlin Kessler, and I had her as answering
"yes" to one of the questions about too many lawsuits or
trials. But other than that, 1 didn"t have anything.

MR. BIBB: Sudden acceleration.
THE COURT: Was she on that too?
Yeah, | see that.
MR. O"DELL: And she was involved in a head-on crash
in Mason County.
THE COURT: AIll right.
MR. BOGGS: And she"s a claims adjuster.
THE COURT: Let"s bring her in.
(The prospective juror entered the judge®s chambers)
BY THE COURT:

Q. Good afternoon, Miss Kessler. How are you?

JA3179
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A. Hello. 1 am doing good.
Q. First, | just wanted to ask you, you iIndicated that one
of -- or that your job involves claims adjusting Workers*

Compensation claims.
A. Yes.
Q. Do you think that that would cause you to be skeptical of

people who bring a lawsuit seeking --

A. No.

Q. -— damages?

A No.

Q. So the type of work you do wouldn®t influence you either
way --

A. No, because --

Q.- -- about the claim?

A. -- you get that type -- that -- you get that as being an

adjuster. You have to -- you just get both bad and good. 1
mean, that"s part of my job. No. 1 have to be impartial when
I get a claim.

Q. All right. And so that means i1If the evidence supports
it, you would be in favor of paying a claim.

A. Correct.

Q. And 1T the evidence doesn®t support it, you d be opposed
to paying that claim.

A. Correct.

Q. All right. I think you answered "yes'™ to one of my
JA3180
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questions about sudden unintended acceleration or a situation
where the gas pedal stuck or the car won®"t slow down.

A. Yes. | heard in the news the Prius, the Toyota Prius,
had a problem with the accelerator getting stuck.

Q. Now, what does that mean to you when you heard this?

A. The gas pedal just got stuck and the people had trouble,
I guess, controlling the car, stopping the car.

Q. Okay. So this was -- so, first, it was a news account of
some type?

A. Uh-huh.

Q. And your understanding of 1t was that when people took
their foot off of the gas pedal, the car didn"t slow down.

A. Correct.

Q. Do you have any understanding about what might have

caused that to occur?

A. No. 1 just remember hearing about it while 1 was in
school .
Q. Okay. So when would this have been?

A. It would be anywhere from 2006 to 2010.

Q. Well, you know, In this case what we"ve got is a claim
against Ford that in this particular car, the Nease 2001 Ford
Ranger, that when the car was being operated, that Mr. Nease
claims he took his foot off of the gas pedal, but the gas
pedal didn"t return to neutral or idle and that the car, iIn

fact, maintained its acceleration.
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1 Do you think hearing this news about the Prius back when
2 you did would affect your view of the evidence in this case?
3 A No.

4 Q. Is there anything about what you learned or heard about

5 with the Prius that you think would be an opinion that you
6 would rely upon as you start to hear the evidence here?

7 A No.

8 Q. Would you be able to set aside whatever It was you

9 learned about the Prius and decide this case --

10 A. Yes.

11 Q. -- based just on the evidence here?

12 Other than -- other than that example of a sudden

13 unintended acceleration, are you aware of any other problems
14 with cars? 1 think maybe you answered "yes"™ to the

15 ignition --
16 A. I did not.

17 Q. Oh, you did not. Okay. Good.

18 Then the last thing I want to ask you about i1s, you did
19 answer that you had some concern about the number of lawsuits
20 and suits against big companies?

21 A. You just hear about 1t in the news all the time, the
22 different suits, you know, the McDonald®s hot coffee, stuff
23 like that.

24 Q. Right.

25 A. It seems to be a constant thing, but that could also be
JA3182
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just the news, the media today.

Q. Okay. Well, first of all, then what you recall hearing

in the news media is about suits that didn®"t sound like they

really were deserving or meritorious claims? Is that what
you"re saying?
A Yes.
Q.- All right. If you were a juror in this case, do you
think you would be able to be fair and impartial in
evaluating --
A. Yes. Every case is different.
Q. All right. And do you agree that there may be a case,
the evidence supports it, where i1t"s a proper lawsuit?
A Yes.
THE COURT: All right. AIll right. Follow-up?
MR. O"DELL: Yes, Your Honor.
BY MR. O"DELL:
Q. You also indicated you were -- that your mother was
involved In a car crash years --

A. Yes, when she was 18 in New Jersey. 1 believe she was

it

rear-ended and she had some sort of iInjury to her lumbar spine

which she just treated at the time, but she®"s had back
problems on and off throughout the years, but nothing that
she®"s gone for treatment or had serious problems with.
Q. You also mentioned that she didn"t bring a lawsuit --

A. No.
JA3183
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Q- -- or a claim. Do you know why?
A. No. She was just 18. She just didn"t mention one, SO
I*m not aware that there iIs one.

Sedgwick, the third-party administrator --

Uh-huh.

So basically you®re hired by large companies --

Q.
A.
0.
A. Yes.
Q. -— to basically manage their claims, correct?
A. Uh-huh.
Q.- And you have -- who are some of the companies that you --
A. The companies -- or my clients currently are Apple, Ebay,
Cisco, Dr. Pepper, EMCOR Group, which is like a big parent
company over a lot of subsidiaries, blue-collar type jobs,
welding, construction. What else? That"s 1t right now.
Q. Are there some, like, products liability type --
A. I don"t do any liability, no.
THE COURT: As far as Workers® --

A. Straight up Workers® Compensation. Some of the clients
require that 1 do subrogation, but 1°ve not actually had to
pursue subrogation.
BY MR. O"DELL:
Q. But Sedgwick itself --

Yes --

A
Q. -— has hired you to defend products liability.
A

It depends on the contract. Like, they don®"t do that for
JA3184
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Apple. They"re just the Workers® Comp. and disability. They
don"t do general liability for Apple, but they have the
capability of doing it for other clients.

Q. Ford 1s the type of company that would use, like, a

Sedgwick --

A. Okay.

Q.- -- would they not?

A. It sounds like they would, yeah. 1°"m not aware of Ford

as one of our clients or not, at least not in the Charleston,
West Virginia office.

Q. And, you know, you have co-workers and bosses that
basically you guys take into various branches that defend

these type of companies or work to keep their claims low,

correct?
A. Yes.
Q. And you would agree with me that if you were sitting on a

jury and you found evidence that perhaps the plaintiff should
get a large verdict, that would create a little bit of
pressure for you in terms of going back to your co-workers and
your bosses and them knowing you sat on a jury that
potentially was a large verdict.

THE COURT: Would that?
A. No, huh-uh. 1"m -- I mean, not that 1°d go back and
discuss all of this with my co-workers. We"re entirely too

busy to be talking about that, no.
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BY MR. O"DELL:
Q. Well, I*m talking about if they know you"re out --
A. They know I*m here for the jury, but they don®"t know why,
and 1"m not going to go back and tell them.
Q. Then 1f there®s a newspaper article that says there was a
case, there was a verdict, and then they say, "Hey, were you
on that jury that" -- | mean, you®"re not worried about getting
a little bit of blowback or scorn --
A No.
Q -- for that at your office?
A. No.
Q There®s a chance that Ford may be --
A They might be -- they might be a client of Sedgwick"s. 1
don"t know, to my knowledge.

MR. JAVINS: Do you mind if I ask?

THE COURT: No, go ahead.

BY MR. JAVINS:

Q. You"re a claims handler?
A. Adjuster, examiner. 1"m the one who adjudicates the
claim.

THE COURT: Did you say --
A. Oh, I™m sorry. Manages the claim. Sorry. Sorry.
BY MR. JAVINS:
Q. When you manager a claim, do you consider the evidence?

A. Yes.
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Q.- And so how do you weigh the evidence, and how much
evidence do you have to have before you find in favor of a
claimant?
A. Basic principle is you have to talk -- if 1t"s a lost
time claim where there®s, you know, they“re missing time from
work, 1 handle lost time type claims. | do medical only. |1
have to contact the employer, which is generally a manager or
direct supervisor of the iInjured worker, and I have to obtain
the medical records from the initial visit for when they seek
treatment for the injury. And based upon everything I get
back in, that i1s what I base the decision off of. |IfT there's
additional questions, then I generally talk to whoever 1 need
to talk to, an attorney in the jurisdiction 1°m handling, go
back and I do another -- | take recorded statements of any
witnesses, the injured worker, the employer.
Q. So if the claimant®s evidence of a worthy claim Is more
likely than not, let"s say 51 percent, does he get the claim?
A. Generally, yes. Rule of thumb is that you go in favor of
the injured worker. And it also depends on your client. My
clients, the type that I vet, that I work for, are more
employee-centered type. They give the injured worker the
benefit of the doubt in a lot of cases.
THE COURT: All right. Anything else?
Thank you.

(The prospective juror exited the judge®s chambers)
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THE COURT: What time is 1t?

MR. O"DELL: Twenty-five till one.

THE COURT: AIll right. 1 think we"re just going to
have to take a break now. | don"t want to keep them out here
any longer. We®"ll stop here and send the jury out for an hour
and then we"ll resume when we come back.

I do have to instruct them briefly about it.

(End of conference in chambers)

THE COURT: All right, ladies and gentlemen. We"re
making good progress, but obviously it"s going to take a while
longer to get through all of this. So I®ve decided to go
ahead and take a lunch break now. 1 don®"t want you to sit
here and become uncomfortable.

As a result, we"re going to recess for, I guess, a little
bit longer than an hour by this clock. That means we will
recess until one -- well, we"ll recess a little bit more than
an hour. An hour and five minutes. That will give you enough
time hopefully to go out.

Typically when we have a jury, we will take a lunch break
and you can leave things here, but there®s so many of you and
there®s not really a place to do that, so I would advise,
although the courtroom will be secure, you can -- you should
take your things with you.

Also, as you depart, we"re going to give you stickers.

Do we have jury stickers?
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This 1s a sticker that 1 want you to wear on your outer
clothing. It shows that you are a juror In the case or in a
case. That helps prevent anybody from talking about the trial
or approaching you.

During this hour-and-five-minute break, don®"t discuss the
case among yourselves or with anyone else. Don"t let anyone
discuss the case with you. You should go -- I"m assuming you
all will leave the courthouse. That®"s fine. When you come
back to the courthouse, please Immediately report back here,
and we"ll reconvene at 1:45. So that gives you about an hour
and five minutes.

And 1f I could, let me see counsel before we let the
jurors go.

(Bench conference off the record with counsel)

THE COURT: AIll right. See you back here at 1:45.

(Lunch recess from 12:40 p.m. to 1:45 p.m.)

(Conference i1n chambers on the record with counsel)

THE COURT: AIll right. Are we ready? 1 think we
were on Juror Number 6, Donna Carter.

Anybody have any follow-up for Juror Number 67?

(Counsel conferred privately off the record)

THE COURT: Well, what follow-up, if any, would you
propose with respect to --
MR. O"DELL: A Ford, she had 1t for ten years with

no problems. We"ll be dealing with a Ford that"s about ten
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years old. So 1 think that"s --

THE COURT: Okay. Let"s bring Miss Carter in.

MR. O"DELL: I get the impression she didn"t want to
be here, Judge.

THE COURT: Like the rest of us?

MR. O"DELL: Probably.

(The prospective juror entered the judge®s chambers)
BY THE COURT:

Q. Hi, Miss Carter. Have a seat.

First, | just wanted to ask you a few follow-up
questions. So as | understand i1t, your husband had a Ford
Ranger for a long time.

Uh-huh.

And tell me again, did he buy i1t new or used?
No, used.

Used?

Uh-huh.

Have any trouble with 1t?

None.

So he liked the Ranger?

He did.

And as far as you knew, It was a good deal for him?
Uh-huh.

Why did he get rid of it?

> O » O » O r»» O »r O rr O I

It got old.
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Q.- It got old?

A. He got a new --
Q. Okay. Well, you know, this is a lawsuit over a Ford
Ranger. Is there anything about your husband and your

experience with your all®"s Ford Ranger that you think would
cause you to be biased for or against either side in this
case?

A. I don"t have any thoughts about Ford, except, you know --
Q. Okay. So whatever thought you have i1s restricted to the
good experience you had, but that doesn®t carry over to
anybody else”s.

A. Right.

Q- And then did you tell me that -- did you have an

ignition -- one of the cars that had the ignition recall?
A. My sister"s car --

Q. Okay .

A. -- that Chevy Cobalt.

Q. Okay. All right. But she didn®"t have -- or did she

actually have the problem in her car?

A. Uh-huh.
Q. And she tried to have i1t fixed a couple of times maybe
you said?

A. Yeah. And they didn*"t fix it. It kept doing it. 1
guess she took it back. 1 didn*"t follow up --

Q. Okay .
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A.

Q.

-- or why i1t doesn"t do i1t anymore.

All right. First, do you think anything about your

sister”s experience would spill over to cloud or affect your

judgment about a case like this?

A.

Q-

No. It"s singled out to just her and that car.

Okay. All right. So nothing about that would cause you

to lean one way for or against either of the parties here.

A.

Q.

No.

Okay. 1 think you said you had -- did you have some

stomach surgery or --

A.

No. I had back degenerative disk disease. Yeah, and

those comfy chairs out there for the jurors --

Q Not so comfy?
A No.
Q Sorry to hear that.
A Yeah.
Q. Well, we don"t want you to fall asleep.
A You notice 1 keep squirming.
Q Do you still have back problems, then?
A Yeah.
THE COURT: AIll right. Follow-up questions from
anybody?

BY MR. O"DELL:

Q.

One thing I would ask, did the back problems cause you to

have pain down your legs?
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A. Oh, yeah. Yeah. It puts me flat down on my back. |
mean, 1 can"t --

Q. Does i1t kind of come and go or --

A. Well, you know, I might get up from this chair and all of
a sudden, no, you"re not getting up, you®ve got to lay -- you
know, 1 have to lay down. | can"t get up.

BY THE COURT:

Q. How often does that hit you?

A. Oh, thank goodness, it"s not that often --

Q- Once a week?
A. -— like that. But probably -- that bad, probably -- 1|
don"t know -- maybe once a year.

Q- Once a year. Okay.

A. But, you know, when i1t starts hurting, 1f 1 can catch it
just when 1t"s starting to hurt and just take some pain
medication, then it will quit.

Q. Over-the-counter pain medication?

A. Yeah. Yeah.

BY MR. O"DELL:

Q. Has the doctor told you that"s some kind of nerve issue?
A. Well, the sciatica IS nerves.

Q. Okay. Out of curiosity, with your back and talking about
the chairs and everything, are you concerned about being able
to be here for two weeks?

A. I am. 1 am. 1I"m concerned about being here the rest of
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the day.
BY THE COURT:
Q Because of your back situation?
A Yeah. 1 don®"t have any medicine on me.
Q. Uh-huh. What do you usually take?
A Ibuprofen 800 or Naproxin.
Q Okay. 1 take it you don"t carry that with you, so you
don"t necessarily use it every day.
A. No, huh-uh.
THE COURT: Okay. All right.
Any questions, Mr. Heiskell?
MR. HEISKELL: Your Honor, if I may.

BY MR. HEISKELL:

Q. I believe you responded that you take care of your sister
each day?

A. Yes. That"s another thing I"m worried about.

Q. That"s why 1 asked you about i1t. Can you explain a

little bit more about what her needs are and how you address
those?

A. She®"s not bedridden, but she®s wheelchair -- she was born
with cerebral palsy, and so she doesn"t walk or anything like
that. She has limited motion in her hands and arms. But you
have to actually get her up in a lift, a Hoyer lift, and you
get her out of bed and put her In her chair.

BY THE COURT:
JA3194
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Does she live with you?

Q
A. Huh-uh. No. She lives with my other sister.
Q Okay.
A But she has to have her diaper changed, and nobody is
willing to do that. So it"s hard to get somebody to actually
take care of her.
BY MR. HEISKELL:
Q. And 1T you"re here as a juror for two weeks, do you have
someone who can fill in for you?
A. For that long? 1°m not sure. 1 don"t know. Today I
have my daughter, but I don"t know what -- | haven®t asked her
any further if she would or not.

THE COURT: All right.
BY MR. O"DELL:
Q. Mrs. Carter, iIs the fact that you might have these
outside issues and pain iIssues, are you worried it could
distract from your being able to pay attention or --
A. I don*t think 1t would distract me because 1 would surely
have i1t taken care of, you know, whatever the issue is. But
right now, 1°m okay today.

THE COURT: All right. Thank you, ma®“am.

MR. O"DELL: Thank you very much.

(The prospective juror exited the judge®s chambers)
THE COURT: AIll right. Number 7, Mr. Joseph. Does

anybody have follow-up for Mr. Joseph?
JA3195
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MR. COOKE: I don"t have anything.

MR. BIBB: He"s a prior Ford Ranger owner, but
that®s it that 1 have for him. Nothing from us.

THE COURT: Anything from the --

MR. O"DELL: No.

THE COURT: AIll right. Number 8, Roy Jarrell See,
Jr.

MR. O"DELL: Grand Prix recall.

(Counsel conferred privately off the record)

THE COURT: 1It"s going to be hard to follow you
fellows on the record being you®"re just going back and forth
like this.

MR. BIBB: Sorry, Your Honor.

THE COURT: I don®"t mind. Just don"t expect her to
get all that.

So does the defense have any follow-up questions for
Number 8, Mr. See?

MR. COOKE: 1 think we ought to ask him about his
ignition switch.

THE COURT: Ignition switch? 1 don"t mind doing
that, but what are we looking for here?

MR. COOKE: Just whether we -- honestly, Your Honor,
I wrote down 14 and 15 on a couple of people, and I"m not sure
ifT 1 got 1t right every time.

THE COURT: Well, I don"t disagree; there were a
JA3196
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number of people who said yes, they were aware of the recall.
A number of them knew somebody, family member or otherwise.

My question is just, okay, what is It we"re trying to
follow up about with respect to them in particular?

MR. COOKE: So the questions would be along the
lines of "Your Honor has done it very artfully, 1 think, about
the fact that there was a recall with an automotive product.
Does that in any way affect your opinions in this case?"

THE COURT: Okay. Is that what you all --

MR. O"DELL: Well, he also has owned three or four
Fords. So there might be some loyalty there.

THE COURT: AIll right. Let"s ask Mr. See to come

MR. O"DELL: Also, Your Honor, if you look at his
juror questionnaire, he"s saying something about he®s got to
work six days a week and he is essential to the operation of a
business or a commercial --

THE COURT: Well, In my view, when a prospective
juror asks to be excused because of work or similar problems,
it"s for the Court to determine. And for the most part, we"ve
just said no. And 1 told them out there 1If something new or
unique has arisen, they can raise it. But I"m not inclined to
invite all of them to reconsider their jury service because
they think we®"re now asking wouldn®"t they like to be excused

because of their work.

JA3197




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 274 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 200 of 299 PagelD #: 7682200

A wN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Let"s ask Mr. See to come in.

(The prospective juror entered the judge®s chambers)
BY THE COURT:

Q. Mr. See, how are you?
A. Oh, pretty good. How are you all doing today?
Q. Good.

A couple of things: One -- and 1 forgot until I invited
you In to even mention this, but you®ve got oral surgery
scheduled for Friday.

A. Friday morning.

Q. And you*ve had difficulty getting that scheduled; is that
correct?

A. It was set up January 6th. That was as soon as they
could get me iIn, was Friday.

Q. Yeah. And it"s over a problem that you®"re experiencing
as you sit here today?

A. Uh-huh.

Q. All right. 1I"m going to excuse Mr. See based upon that.
I had asked him to remind me when he came In and glad that we
recognized i1t. But based on what he"s told me, I don"t expect
him to try to sit here and serve.

A. I appreciate it.

Q.- In the meantime, although I am excusing you, keep that to
yourselft for now. We don®"t want the excused virus to spread

throughout the jury pool. So just keep that to yourself and
JA3198




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 275 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 201 of 299 PagelD #: 7683201

A wN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

we"ll get you out of here this afternoon as quick as we can.
(The prospective juror exited the judge®s chambers)
THE COURT: Number 9 is Mr. Miller, and we"ve
already determined to excuse him.
Number 10, Leslie Marie Delapas.
MR. BIBB: She is the one, Your Honor, who said that
she had seen something In a documentary.
THE COURT: About?
MR. BIBB: About runaway cars.
THE COURT: Yeah.
MR. BIBB: And you stopped her in her tracks.

THE COURT: Right. AIll right. Let ask her to come

(The prospective juror entered the judge®s chambers)
BY THE COURT:

Hi, Miss Delapas. Is that correct?

Yes. You said i1t right.

Good. Have a seat.

Q

A

Q

A. Well, this is awful.
Q Oh, 1t is. And, remember, you"re under oath.

A Okay .

Q I think you answered "yes"™ to several of my questions,
but one in particular, 1 think you reported you recalled

seeing something on a documentary or something perhaps on TV?

A. Yes.
JA3199
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1 Q.- What was that about?

2 A. I watched a documentary called "Man versus Ford."

3 Q. Okay.

4 A. And 1t was pretty brutal against Ford Company.

5 Q. What was 1t about?

6 A. It was about they polluted this Indian Reservation, and

7 they did all these horrible, horrible things, and they just
8 weren"t a good company.

9 Q. All right. So this was some manufacturing plant of

10 Ford*"s?

11 Yeah.
12 Is that what you understood i1t?
13 Yeah.
14 And 1t had nothing to do with the cars.
15 No.

A
Q
A
Q
A
16 Q- But it had to do with pollution in the local environment?
A
Q
A
Q
A

17 Yeah.

18 How long ago did you see this?

19 It"s been on HBO, like, recently.

20 Okay. So this hasn®"t been too long ago.

21 No. I think they just settled the case. It was all
22 about they had a court case against them.

23 Q.- Okay. So the documentary was about a person or the
24 people who were claiming that Ford was polluting the local
25 environment --

JA3200
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1 A. Uh-huh.

2 Q. -- and they ended up suing Ford over i1t, your
3 understanding?
4 A. Yes, yes. And they won.

5 Q. And they won.

6 A Yes.

7 Q.- Did they win a settlement or did they go with a jury

8 verdict or do you even remember?

9 A. I remember they got like 93 million --

10 Q.- And you think that might have been pretty recent?

11 A. -- something like that. Yeah.

12 Q. Yeah. So was i1t part of the documentary that they won
13 and got this money?

14 A. Yeah.

15 Q. Okay. And as a result of that, did you form an opinion

16 or belief —--

17 A. Yes.

18 Q. -- about Ford?

19 A. Yeah. It didn"t look good.

20 Q- All right.

21 A. It wasn™"t pretty.

22 Q. Is that an opinion -- obviously Ford is a big company --
23 A. Right.

24 Q. -- manufactures everywhere In the United States and

25 beyond.
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1 You"ve heard that this iIs a case over a Ford truck. Do
2 you believe that the view you adopted when you watched that
3 documentary would cause you to be biased against Ford or lean
4 against Ford In this case?

5 A. I would hope the answer is no, but I -- I don"t have a

6 good opinion of Ford. And my husband works at Toyota. So

7 I1"ve never had a good opinion of Ford.
8 Q. And what you last said, your husband works at Toyota, so
9 do you and your husband consider Ford a competitor?

10 A No.

11 Q. Well, what 1s 1t, then, about his working for Toyota
12 that -—-

13 A. With the accelerant --

14 | Q.  Uh-huh.

15 A. -— | know that Toyota has had the same similar iIssues.

16 Q. Okay. You®ve heard about a claim about -- is it sudden
17 unintended acceleration? Does that sound familiar?

18 A. Yes. Yes.

19 Q. So you*ve heard about Toyota --

20 A. Yes.

21 Q. -- being the subject of claims like this?

22 A. Right.

23 Q.- What"s your understanding about those claims?

24 A. Well, my husband told me that i1t the -- they can"t figure

25 out the problem.
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1 Q.- Does your husband imply to you that he thinks there is a
2 problem?
3 A Yes.
4 Q So —-
5 A. He told me --
Q Uh-huh.
A -- that if -- because we only have Toyotas; that if that
8 were to happen, to put 1t in neutral and slam on the brakes.
9 Q. Uh-huh. Do you think that your -- first, do you think
10 your bias about Ford from watching the documentary --
11 A. Yes.
12 Q. -— would cause you to be -- lean against them in this
13 case?
14 A. I think I1*d have -- 1 think 1"d have sympathy.
15 Q. Do you think because of the documentary, you would be
16 more likely to believe a claim against Ford?
17 A. Yes.
18 Q. And then you®"ve said that this sudden unintended
19 acceleration claim against Toyota, your understanding about
20 this i1s that there might be a real problem.
21 A. Right. Exactly.
22 Q. Okay.
23 A. And 1 don"t know that that"s the same case with Ford, but

24 I know there"s something similar that they can"t quite figure

25 out.
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1 THE COURT: Okay. All right. Any follow-up

2 questions?

3 MR. O®DELL: 1 don"t think so.

4 BY MR. COOKE:

5 Q. So, Miss Delapas, my name is Andy Cooke. I*m from

6 Charleston and 1 represent Ford.

7 So in your heart of hearts, you just don"t think you

8 could set aside the preconceived opinion that you have?

9 A. I would love to. 1 would love to honestly say that. |1
10 guess 1If -- 1 don"t want to say if | was a better person, but

11 to be perfectly honest, I don"t know that I could.
12 Q. We all have -- all of us have biases, and we understand
13 that, and we appreciate your honesty and your forthrightness,

14 and thank you very much.

15 THE COURT: AIll right. Thank you, ma®“am.

16 (The prospective juror exited the judge®s chambers)

17 MR. BIBB: Move to excuse her for cause.

18 THE COURT: Any response?

19 MR. O"DELL: No, Your Honor.

20 THE COURT: All right. 1"m going to excuse her for
21 cause.

22 Mr. Ball, Number 117

23 MR. CLARK: I think he"s got a vacation we need to

24 ask him about.

25 THE COURT: Is that the one that said April 14th?
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1 MR. CLARK: No. [I"m talking about this week.

2 THE COURT: Is there anything other than that

3 anybody wants to ask him about?

4 MR. COOKE: He"s been a juror frequently. It sounds
5 like 1t was recent.

6 MR. O®DELL: He had, like, a med mal case.

7 MR. COOKE: CSX case.

8 THE COURT: AIll right. Let"s ask Mr. Ball to come

9 in

10 (The prospective juror entered the judge®s chambers)

11 BY THE COURT:
12 Q. Hi, Mr. Ball. How are you?
13 A I"m fine. How are you all?

14 Q- We"re doing well.

15 First, you indicated that you"ve got some travel plans
16 coming up?

17 A. Yes, Thursday. | have tickets to see the Penguins and
18 Hurricanes in Raleigh Thursday evening.

19 Q. Oh, this Thursday?
20 A. Yes.
21 Q. All right. What was your plan? To drive down there and

22 spend the night?

23 Al It was either to drive down and spend the night or drive
24 down and go to the game and come back. We haven®t really
25 decided yet because my son has to work the following day.
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1 Q- Okay. If you don"t mind me asking, who all i1s planning
to go?

My wife -- myself, my wife, and my two boys.

A wN

Okay. What time is the game?

Seven.

A
Q
A
6 Q. That"s about a -- what? -- a four-hour drive?
A I was guessing four and a half, five. 1°m not real sure.
Q It"s in Raleigh?

A Yes.

10 MR. CLARK: It"s long. Maybe more than that,

11 unfortunately.

12 BY THE COURT:

13 Q- Well, so if you"re chosen as a juror, what would you do
14 about that trip?

15 A. I would ask you to adjourn at noon so I could go.

16

What would your second choice be?

Q
17 | A.  12:30.
Q

18 Pretty good.
19 Well, there were other areas 1| think besides his travel
20 plan that counsel may have noted. Go ahead.

21 BY MR. COOKE:
22 Q. Mr. Ball, my name is Andy Cooke. You"ve served on a
23 number of juries | think iIn recent times?

24 A. Yes.

25 Q. Is that right?
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A Yes.

Q. So I remember one of them was a medical malpractice case;
is that right?

Yes.

In Cabell County?

Yes, sSir.

When was that?

> O r» O >

That was last year.

BY THE COURT:

Q.- And that"s the one you said got dismissed.

A. It was dismissed, yes.

BY MR. COOKE:

Q- Okay. Okay. So you were seated. And then it was

halfway through the trial, It was over?

A It was three days iInto it.

Q And then another one was a CSX case?

A Yes.

Q Okay. And when was that case?

A About eight, nine years ago, | believe, sometime in that
timeframe. 1 don"t really remember.

Q. Was there a -- 1 seem to remember there was a third case.
A. There was a man was accused of cocaine, selling cocaine,

I believe. Crack cocaine, | believe.
BY THE COURT:

Q. Was that in this court too?
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A. Yes, Sir.
BY MR. COOKE:
Q. And how long ago was that one?

A. That was after the CSX case. So | think 1t was the
same -- no, It was a different term. So it would®ve probably
been seven to eight years ago.
Q.- IT you"re seated on this jury and not able to be with
your boys and your wife to the game on Thursday, would you
hold that against the parties here iIn this case?
A. No, because I understand. 1 mean, it"s a -- it"s my duty
to do this, you know, but --
Q. Prefer otherwise?
A. 12:45 at the latest, Judge.
BY THE COURT:
Q. What 1f the parties offered to fly you down there?
A. The whole family?
Q. Yeah, of course. All of us. The judge would have to go
with you probably.
A. That could be done. Okay.
THE COURT: All right. Thank you, Mr. Ball.

Appreciate it.

(The prospective juror exited the judge®s chambers)

THE COURT: Well, I put a checkmark by Mr. Ball"s

name. |1 am likely to decide, once we"ve gone through all or

more of the jurors, to let him go. 1 don"t want to do that

JA3208




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 285 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 211 of 299 PagelD #: 7693211

1 unless we"re sure we"ve got enough.

2 Miss Daniels, Glennia Daniels, Number 127?

3 MR. O®DELL: One second.

4 MR. CLARK: Son has a Cobalt.

5 MR. O"DELL: She"s had jury duty too.

6 THE COURT: AIll right. Let"s ask Miss Daniels to
7 come back.

8 (The prospective juror entered the judge®s chambers)

9 BY THE COURT:
10 Q.- Hi, Miss Daniels. How are you this afternoon?

11 A. Just fine.

12 Q. Good. Let me see. |1 forgot what I was going to ask you
13 about because 1 just started looking at something else.

14 First, you or somebody you knew had the recall over the
15 ignition?

16 A My son.
17 Q. Okay. And I don"t know 1f 1 asked you about this out

18 there, but 1°ve forgotten now. Had he had the actual

19 experience with the ignition shutting off?

20 A. No, no, no.

21 Q. All right. So he got a recall.

22 A. Right, through the mail.

23 Q- All right. And then did he get it fixed?
24 A. Yes.

25 Q. Okay. So he had no problems with i1t.
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1 A No

2 THE COURT: AIll right. What were the other areas
3 that counsel wanted to inquire about?

4 MR. O"DELL: Grandson.

) BY THE COURT:

6 Q. Oh, did you have a family member who owned a Ford Ranger
7 for a while?

8 A. Grandson.

9 Q. And how long did he have the Ranger?

10 A. About three years.

11 Q. And he liked it?

12 A. Oh, yes.

13 Q. No trouble with it?

14 A. No.

15 Q. Okay. Did he buy 1t new or used?

16 A. Used.

17 Q- And why did he get rid of 1t when he did?

18 A. A bigger vehicle.

19 Q. Okay.

20 A. Went to another Ford.

21 Q. All right. Was there anything about your grandson®s
22 experience with his Ranger that you think would cause you to
23 have any leanings one way or the other iIn this case?

24 A. No.

25 THE COURT: AIll right. Any other questions?
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Thank you, ma®am.
(The prospective juror exited the judge®s chambers)
THE COURT: Well, next is Miss Egnor, who"s quite
chatty.
What areas do counsel want me to --
MR. COOKE: She said that she had a vehicle, the
brakes would not stop the car. It was a used GM, 1 believe.
THE COURT: And she also mentioned about the hot
coffee case. Let"s bring her back.
(The prospective juror entered the judge®s chambers)
BY THE COURT:
Q Miss Egnor, how are you this afternoon?
A Oh, been better.
Q. Have you? | wanted to ask you about a few things.
A Okay .
Q One, 1 think you told me you actually sat In as a juror
in a case involving somebody that got hurt and brought a claim

because of --

A. It was something about food, yes.
Q- Okay -
A. It was in Putnam County, in Winfield, and 1 don"t know

the exact year, but i1t was right after having a kid, and 1 had

him in "08.
Q. Okay .
A. So 1t"s from "08 till now. 1t was there.
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1 Q All right. And so who did they sue about this?

2 A It was something in Poca. That"s all I remember.

3 Q. A business?

4 A Yes.

5 Q Okay. And was it something that was -- a beverage or

6 something that was too hot?

7 A. I think it was food. Preferably 1 think it was a hot dog
8 and they got burned.

9 Q. They got burned.

10 A. Yes.

11 Q- Okay. And you sat in on the trial of that?

12 A. Yeah.

13 Q. How did it turn out?

14 A. They were not guilty. It was something about they were
15 not guilty because there were labels that were saying "Warning
16 Hot."

17 Q.- Okay -

18 A. And so i1t was dropped.

19 Q. All right. So you all found in favor of the business?
20 A. Yes.

21 Q. Decided that they had warned about how hot i1t was.

22 A. They had the labels and everything.

23 Q.- Okay .

24 A. So there was no reason to be guilty.

25 Q. Well, did you think that that was a frivolous case or
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claim to begin with? Do you know what I mean by that?

A. No.
Q. Well, you heard the evidence.
A. Uh-huh.

Q. Did you think it was a fair case for the plaintiff to

bring?

A At first, | thought it was --

Q Okay .

A. -- until we heard the rest of i1t --

Q Okay .

A -- like with the warning labels and stuff like that.

Q. All right. So you decided in favor of the business, but
just hearing what the case was about, did you think at the end
of 1t that 1t was kind of ridiculous for the plaintiff to
bring that?
A. Yeah. Yeah.
Q.- So you --
A. But everybody has issues because i1If they didn"t have a
warning saying it was too hot, think about it, because what if
they got third degree?
Q. Well, so if they hadn®"t had the warning, then --
A Then they would have been guilty.
Q.- -- you would®ve found --
A. I would have been that way.
Q Okay .
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A. Because 1 just do i1t for the -- like, 1f you"ve got a
warning and stuff that you can read and see plain as day --
Uh-huh.
-- then, you know --

Now, this i1s a completely different case.

This case involves personal injuries.

Q

A

Q

A. Yeah.
Q

A Yes.
Q

But it involves a claim that Ford manufactured and then

sold --
A. Uh-huh.
Q. -- a truck that was defective.

Do you think that there"s anything about your experience
with the hot food case that would cause you to lean for or
against either side in this case?

A. No, because that"s totally different. That"s other

things.

Q. All right.

A. I don*t bring other issues to anything else, no. No.
THE COURT: Okay. All right. What other areas of

questions did anybody have?

BY MR. O"DELL:

Q.- You were hurt pretty badly it sounded like in a crash.

A. Oh, yeah.

Q. And 1t sounded like your mom started a lawsuit and it
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didn"t go anywhere?

A. It didn*"t, because I wasn"t driving my car. One of my
friends was, and he didn"t have a license, and they were going
to sue him for driving my car with no license. They couldn®t
because he was, like, bouncing house to house. You know what
I mean? He wasn"t, like, located anywhere. So if they would

have sued him, they wouldn®"t have got nothing.

Q. Do you think you were entitled to something?
A. Me? 1 don*t know, honestly, because I don"t remember
anything. 1 don"t remember being in the hospital. 1 don"t

remember nothing because 1 was 1In a coma for a week and a
half. And then 1 was there going through therapy and
everything. The only thing I remember doing there is going up
steps, learning how to walk again. That"s the only thing I
remember. And now 1 have checkups, but other than that, no.
Q. We really appreciate your honesty and we"re just

asking --

A. Oh, you"re fine.

Q. The fact that you were hurt so badly and were able to

recover --
A. Uh-huh.

Q. -- do you think you would hold that against the Neases --
A. No.

Q. -- and say, "Well, they weren"t as hurt as me, and" --

A. No, because i1t"s different for everybody. It"s not --
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no, 1t"s different on everybody. No.
MR. O"DELL: Okay. Thank you very much.
PROSPECTIVE JUROR: Anything else?
MR. COOKE: Yes. Yes.
THE COURT: Have you got something?
MR. COOKE: Yes.
THE COURT: Go ahead.
BY MR. COOKE:
Q. You talked about, I think, knowing about a vehicle that

you may have been in it where the brakes had failed.

A. Yes. That was my Grand Prix.

Q. Okay. So that car, that was a General Motors --

A. Yes. And that"s -- my neighbor, 1 gave it to her because
she got her license. | just gave i1t to her, and 1 told her

dad, so I don"t know whether to fix them or not, but sometimes

the anti-light -- like the light kicks on. Sometimes when you

hit it --
Q.- Uh-huh.
A. -— 1t will stop, but not as quick as 1t"s supposed to.

So it feels like i1t"s going all the way to the floor.

Q. Okay. So are you talking about the anti-lock brakes?
Yes.

Like when you hit it —-

You know how sometimes -- yes. Sometimes 1t will jerk.

o > O T

And 1t bounces, like bouncing --
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1 A. Yes, yes, but sometimes i1t don"t work. Like, 1 don"t
2 know how to explain it.

3 BY THE COURT:

4 Had you complained to a dealership or --

Yeah.

Q
A
6 Q. And --
A Nothing.
Q They couldn®t fix 1t?
A Because they say I"m a kid and I don®t know my cars from
10 nothing. I*m, like, "I"m not a kid. 1°m 29. 1I"m not a
11 child.” You know what 1 mean? They just assume everything.
12 BY MR. COOKE:
13 Q- And so ultimately you just got rid of that car; is that

14 right?

15 A. Yeah. Oh, yeah. | ain®"t going to drive it.

16 Q Did you have an accident?

17 A Huh-uh.

18 Q Okay .

19 A I mean, I hit a curb, but that"s my way to stop, and 1
20 replaced a tire because 1t scraped it or did something to the

21 tire. And then the hubcap, 1t came off. So | had to get a

22 new one or be tacky.
23 Q.- Were you frustrated with -- | guess the manufacturer of
24 that would®ve been Pontiac or General Motors?

25 A. Yeah. Yeah, but 1 couldn®t do anything about i1t because
JA3217
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they don"t believe me --

Q.
A.

Q-

Okay.
—— because I"m a kid.

Would that experience with Pontiac, would that affect the

way that you would view --

A. That I would? Yes.

Q -- that you would view Ford Motor Company?

A. No. I won"t buy another one --

Q. Okay .

A -- since they didn"t fix it.
THE COURT: Wouldn®"t buy another Pontiac?
PROSPECTIVE JUROR: No, no, I won"t. It turned me

from 1t.

BY MR. COOKE:

Q. Does that experience bleed over to any other car
manufacturer --

A No.

Q. -—- like my car?

A. No. Because | drive a Honda right now. That"s a great
car. Love 1t. | mean, my transmission, it"s ticking, but

that®"s just because 1t"s an old car.

Q. Okay. So i1t would -- you would try to hear all the
evidence --

A. Yeah.

Q. -- as best you could?
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A. You have to. Yeah.
MR. COOKE: That"s all 1 have.
THE COURT: AIll right. Thank you.
PROSPECTIVE JUROR: You good?
THE COURT: Yeah.
PROSPECTIVE JUROR: Okay. Thank you.
(The prospective juror exited the judge®s chambers)
THE COURT: Mr. Smith, Number 147
MR. BIBB: He"s the one who said he heard about this
in the news.
THE COURT: Oh, yeah. Okay.
(The prospective juror entered the judge®s chambers)
BY THE COURT:
Q. Mr. Smith, have a seat. How are you?
A Pretty good. How are you today?
Q. Doing well.
A I wanted to apologize to the Court and all these
gentlemen because of the cough I°ve got right now. 1 know
it"s disruptive.
Q. Well, 1f you have to cough, just cough towards the
lawyers.
You indicated that you remembered seeing or hearing
something about cruise control problems on --
A. My mother®s car.

Q. Okay. And it was a Ford?
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A No, 1t was a Lincoln.

Q. Lincoln. Okay.

A. Marquis is what it was.

Q All right. And so can you tell us a little bit more
about what the problem seemed to be and how often 1t happened?
A. It just happened once. Like I said, it was just
something happened to the car. Like I said, she was going in
that big curve going into Charleston on the bridge up there --
Q Uh-huh.

A -- and she said it just took off on her.

Q. Did she have the cruise control on?

A Yeah, she had i1t on.

Q All right. And the car she felt like just kind of kept
going?

A. Started to speed up. So she tried to hit the brake and
tried to get it stopped and everything, and it wouldn®t do it.
So she finally turned the key off and turned it back on real
quick, which I guess knocked i1t out, and she was okay after
that.

Q- Okay. So she took it to the dealership?

A Yes.

Q. And the dealership did what?

A They just -- 1 guess they checked it out and said there
was some kind of malfunction. |1 don"t know exactly what i1t

was, but they fixed it.
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Q All right.

A And 1t was fine after that.

Q. And she drove i1t for some period of time after?

A Yes. Yes.

Q So whatever the problem with the cruise control or
acceleration was, the dealership fixed i1t?

A. Yes.

Q. And 1t was okay?

A. I was thinking it was just something to do with the
linkage or something like that. Like 1 said, they fixed it
and had no problem whatsoever.

Q. Okay. How long ago was this?

A. It"s been 20 years ago.

Q- Okay. All right. Well, this is a case where there"s a
claim against Ford over the Ranger, claiming that i1t was
defective.

Is there anything about your mother®s experience or your
knowledge of i1t that you think would cause you to lean one way
or the other iIn listening to the evidence and hearing this
kind of case?

A. I don"t believe so.

Q. Would you be able to set all that aside and just decide
this case based on the evidence at this trial?

A. Things are going to happen. Nobody is perfect. Nothing

is perfect.
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1 Q.- Okay. So would you just listen to the evidence here and
2 decide the case based only on that?

3 A. Yes, sir.

4 THE COURT: Okay. Any other questions?

5 MR. O"DELL: No, Your Honor.

6 MR. COOKE: Yes.

7 THE COURT: Go ahead.

8 BY MR. COOKE:

9 Q. You said, I think, something about a linkage. What did
10 you mean by that?

11 A. I don"t know exactly what 1t was. They just said that
12 something had messed up in the linkage or something about it,
13 and they fixed it for her and everything was fine. She never
14 had another problem.

15 Q. Okay. So that was a car that was 20 years old or so?

16 A. well --

17 THE COURT: No, i1t happened 20 years --

18 A. It was fairly new when she got it.

19 Q. I"m sorry. It happened 20 years ago?

20 A. Yeah, 1t happened about 20 years ago.

21 Q. So that would have been a --

22 A. Probably somewhere around a "90 or something like that.
23 Q.- Was that an electronic problem with the car?

24 A. Like 1 said, 1 don"t know for sure. All 1 know is they

25 said something to do with the linkage or something like that
JA3222




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 299 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 225 of 299 PagelD #: 7707225

A wN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

on there, and just something stuck. 1 don"t know.
Q. So 1T iIn this case you heard evidence about linkage or
something like that about a Ford Ranger, would you reach back
to that experience and think, well, gosh, that must be
something wrong with this Ford Ranger because of your prior
experience?
A. I don"t think so. |If it happened in every one, it would
be a different story, you know. Like 1 said, something is
going to happen every once In a while.
Q- Okay -
A. Nobody i1s perfect, and you never make a perfect car or a
truck or anything else.
Q. And i1f there was evidence iIn this case that this is not a
case about a cruise control being turned on and off, would you
be able to distinguish your prior experience with the evidence
in this case?
A. I believe so.
Q. And when you -- do you understand that, you know, that
your duty is to listen to not just what the party that goes
first says but then the defense says --
A. Both sides.
Q. -- before you make up your mind?
A. Uh-huh.

MR. COOKE: Okay. That"s all 1 have.

THE COURT: AIll right. Thank you, sir.
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PROSPECTIVE JUROR: Thank you.
(The prospective juror exited the judge®s chambers)
THE COURT: Rebecca Byus, Number 157
MR. O"DELL: She didn"t say much.
THE COURT: I didn"t mark her down for anything.
MR. BOGGS: Been a juror in a murder trial.
MR. CLARK: Went to high school. That"s about it.
THE COURT: AIll right. |1 assume no questions, then.
Miss McMillin, Number 167
MR. BOGGS: Same thing. Juror in a murder trial,
went to high school.
THE COURT: AIll right. Number 17, Patrick Debord?
I had him listed as a sudden unintended acceleration.
All right. Ask Mr. Debord to come in.
(The prospective juror entered the judge®s chambers)
BY THE COURT:
Q.- Good afternoon, Mr. Debord. How are you?
A. Good. Good.
Q. I made a note that when 1 asked about anybody hearing
about a sudden unintended acceleration or, like, a stuck
accelerator, 1 think you said you maybe had heard something?
What?
Al Well, 1 mean, 1 read the paper.
Q. Okay. Well, that"s fine.

A. You know --
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Q Good.

A. -— Toyota had it.

Q All right.

A You know, everybody knows that. 1 mean, 1 watch CNN all
the time.

Q. Okay. So you were referring to the claims against Toyota

that there were sudden unintended acceleration problems with
the cars.

A. True. And some people even got prosecuted for, you know,
killing somebody, manslaughter or whatever, maybe, and they
went to prison over 1it.

Q. And so who are you talking about there? Somebody who was
driving a car or somebody who --

A. I think 1t was an Asian guy, and he had him a Toyota
Camry or Corolla or something.

Q- Uh-huh.

A. Camry 1 believe 1t was. But he was -- he had his family
in the car with him and he hit a stopped car at a red light, I
believe, In the rear end. He couldn®"t stop the car. And he
got convicted of -- well, whatever, manslaughter or whatever.
Q. Right. And he claimed that the car was subject to this
sudden unintended acceleration and it wasn"t his fault.

A. That"s correct.

Q. Okay. Other than this stuff about Toyota, have you heard

about that about other car manufacturers?
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1 A. Well, 1 know Chrysler®s ignition switch, you know.

2 Q. Okay.

3 A. Like the keys were too heavy, too many keys on the ring,
4 you know, stuff like that.

5 Q. All right. And that"s the recent recall that GM did over
6 the ignition.

7 A. Well, Chrysler did it.

8 Q. Oh, that®"s Chrysler did that. Okay.

9 Well, as a result of your staying up with the news and
10 learning about those things, do you come into this with any
11 prejudgment or preconceived idea about these claims in this
12 case?

13 A. No, no, because 1 don"t prejudge.
14 Q- All right. So you®"ve heard i1n these other examples

15 you*ve talked about that Toyota, Chrysler, maybe GM, have had
16 valid claims against them for problems with their cars.

17 Is that a fair conclusion?

18 A. Probable, yes.

19 Q. Okay. Does that make you think at this point that

20 there®s probably something wrong with this car because of the
21 claims?

22 A. No.

23 Q.- IT you were asked to be a juror in this case, would you
24 be able to set aside any -- the knowledge or information or
25 beliefs that you®"ve formed as a result of learning about the
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Toyota and Chrysler and GM situations and decide this case

based strictly on the evidence iIn this trial?

A Yes.
THE COURT: Okay. Follow-up questions?
MR. COOKE: Just one, Your Honor.
THE COURT: Okay.

BY MR. COOKE:

Q. So was it the ignition switch stuff that you talked about
and the Toyota, those were recalls; is that right?

A. Well, 1 think -- yeah, 1 think the ignition switch, the
recall, was for Chrysler. But, you know, initially I think
they said, well, you"ve got too many keys on your ring. So
their remedy at the first part was to remove keys from the
ring so they wouldn®"t have so much weight on the ignition
switch itself, the tumblers.

Q. So when you -- when you listened to all that and forming
your opinions about i1t, did the fact that there was a recall
in those matters affect your opinion one way or the other?

A. No, no, not really. | mean, just all the proof wasn®t
out yet. How could you make a decision on something like
that?

Q. Okay. Okay. So when the government, when the safety
agencies make recalls, do you -- does that suggest to you that
there must be other manufacturers have the same problem if

there®s a recall focused on one particular product like a
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Toyota or a Chrysler?
A. I would look at where they got this tumbler at. Now,
just because Chrysler had 1t doesn®t mean Ford had it or GM
had 1t. You"d have to look at your producer where you
outsourced that switch from.
Q. Okay. So you"d want to look at the evidence in that
particular case --
A. Yeah.
Q. -- and consider that on your own like you would if you
were sitting on a jury on this case?
A. Uh-huh.
Q. And you wouldn"t grab something from something that®"s not
before you and let that influence your opinion.
A. No.

MR. COOKE: Okay. Okay. |1 appreciate it.

THE COURT: All right. Thank you, sir.

(The prospective juror exited the judge®s chambers)

THE COURT: 18, Mr. Hanna? 1 had him down for a
sudden unintended.

MR. O"DELL: And too many lawsuits.

THE COURT: AIll right. Let"s bring him in.

MR. BOGGS: Back problems.

(The prospective juror entered the judge®s chambers)

BY THE COURT:

Q. How are you, Mr. Hanna?
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1 A. Doing well. How are you, Mr. Chambers?

2 Q. Doing well. Thank you. Have a seat.

3 I want to ask you a few follow-up questions. One, 1

4 think you told us that you were aware of some sudden

5 unintended acceleration problem from some source. What is

6 that?

7 A. Well, 1 remember hearing something in the news, but not
8 Ford Motor Company, but other motor companies having that

9 problem.

10 Q.- First, what®s your understanding of what the problem was
11 that you were hearing about?

12 A. Apparently it was some electrical problem or malfunction
13 in the car --

14 Q. Uh-huh.

15 A. -- that caused the accelerator to stick, and then --
16 Q. Okay. You say you don"t think it was Ford, but do you
17 remember who 1t was?

18 A. I can"t remember. It was one of the --

19 Q. Toyota?

20 A. Toyota. It was one of the foreign motor companies. |
21 can"t remember which one.

22 Q. Okay. And was this something in the last two or three
23 years?

24 A. Yeah.

25 Q. Okay. Do you know or have any understanding of what
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1 happened as a result of the claims, whether they were --

2 A. Oh, I™m sure 1 heard, but I can"t remember what i1t was.
3 Q. All right. So you don"t know how it turned out.

4 A No.

5 Q. Okay. 1 think you also mentioned that you thought maybe
6 there were too many lawsuits.

7 A. Seemingly, yes.

8 Q. All right. What do you mean by that?

9 A. Well, 1 think that there are far too many frivolous law
10 cases --

11 | Q.  Uh-huh.

12 A. -- that tend to be a burden on the court system.
13 Q- And so what would you mean by "frivolous'?
14 A. I mean, there are certain people In our society today

15 that are looking to get money the easy way, and they tend to

16 do it on the backs of the taxpayer.

17 Q. Uh-huh. Well, do you agree that there are cases where
18 people are entitled to their claims and where lawsuits should
19 be brought for people who have Injuries?

20 A. Yes, sir, | do believe that there are legitimate claims;
21 but, unfortunately, what we see mostly these days, we don"t
22 see very many of them, or at least in my opinion.

23 Q.- Okay. And is that basically what you"re talking about,

24 is the media reports that you hear about cases?

25 A. That, and personal experience of those that | have known
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that have made such claims In the courts, you know.

Q. Okay. Well, you"ve heard this is a claim where Mr. and
Mrs. Nease claim that this Ford product was defective and that
it caused Mr. Nease to be injured.

Do you -- but because of your concern about too many
frivolous lawsuits, do you start out this case leaning against
the Neases or in favor of the defendant because this might be
one of those frivolous cases?

A. Well, I do have certain preconceived notions, and It does

kind of weigh that way, but --

Q. All right. So what preconceived notions do you --

A. Well, just a matter of seeing so many people that are
trying to --

Q- Uh-huh.

A. -- grab money or whatever that -- now, not to say that

these people aren®t entitled to something, but machinery

breaks down and maybe they are necessarily entitled to the

case, but --
Q. How would you decide that if you were a juror?
A. Well, 1°d have to see all the evidence for both sides,

but 1t"s hard to get over early iImpressions.

Q. All right. So as you sit here now, do you have an
impression that this case may be a frivolous case or one in
which the plaintiffs really don"t have a valid claim?

A. That"s my initial --
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1 || 0. Okay.

2 A. -— 1mpression, yes.
3 Q. And so if you sat as a juror in this case, the plaintiffs
4 would have to overcome that? Is that what you"re saying?

) A. Yes.

6 THE COURT: Okay. All right.
7 Any other questions?
8 MR. O"DELL: No. We appreciate your being open and

9 forthright.

10 THE COURT: Thank you a lot.

11 (The prospective juror exited the judge®s chambers)

12 MR. O"DELL: Your Honor, we"d move to strike him.
13 THE COURT: All right. Any response?

14 MR. COOKE: No, sir.

15 THE COURT: He"s stricken, Number 18.

16 All right. Let"s go to Number 19, and I think he was --
17 similar answers about too many lawsuits and about a sudden

18 unintended acceleration. So Number 19 is Mr. Dyer.

19 MR. COOKE: I had him down for unintended

20 acceleration.

21 THE COURT: Yeah. 1"ve got him down for, 1 thought,
22 a lawsuit problem too.

23 THE CLERK: It"s Miss.

24 (The prospective juror entered the judge®s chambers)

25 BY THE COURT:
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1 Q.- Hi, Miss Dyer. How are you?

2 A. Fine. How are you all today?

3 Q. We"re doing well. Thank you.

4 I just wanted to ask you a few questions.
5 A. Yes, sir.

6 Q. One, by my notes, I think you told me that you maybe

7 heard something about a sudden unintended acceleration with a
8 car.
9 A. No.

10 Q.- Do you know what I*m talking about?

11 All right. Have you heard or seen news articles about
12 it?

13 A. Yes. Yes, | have.

14 Q. What was that? What do you recall hearing or seeing in
15 the news?

16 A. I mostly seen about Toyotas --

17 Q.- Okay -

18

>

-- not Fords, but the Toyota Camry was one of the ones.
19 Q. All right. And that was something that®"s been out here
20 in the last couple of years?

21 A. Yes, sir.

22 Q. And did you form a conclusion one way or another about
23 it?

24 A. No.

25 Q. Do you know how those claims turned out? Do you know --
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A. No, I hadn"t heard.

Q. Okay. So you don"t know whether the claims were proven
or not proven.

A. No.

Q. Okay. As you sit here today, do you have any concern
about whether Ford might have done something that would cause
sudden unintended acceleration like Toyota was accused of? Do

you have any reason to believe that or --

A No.
Q.- -- you haven®t heard anything like that?
A No.

Q. Okay. You mentioned also, 1 think, you think maybe there
are too many lawsuits and some are frivolous; is that right?

A. Yes, absolutely.

Q Can you just briefly explain what your --

A. Well, 1 see it in the medical field a lot --
Q.  Uh-huh.

A

-— medical malpractice suits for things that you sign
saying that, you know, you know this can happen when you have

surgery, when you have this done --

Q. Right.

A -- and people still --

Q.- Have you been involved as a witness in any of those?

A. I have in one, yes.

Q Okay. Outside of the medical malpractice claims, iIs it
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still your opinion that there are too many lawsuits and that
many are frivolous?

A. Yeah, like the medicine. You see the advertisements on
TV all the time suing for this medication --

Q Uh-huh.

A -- side effects and that medication side effects.

Q.- Okay. Well, what about claims against carmakers?

A I don"t know so much about those.

Q All right. So you haven®t formed an opinion that there
are frivolous or too many lawsuits against carmakers over
things.

A. I don*"t know anything about those.

Q- Okay. Is there anything about your experience with
these -- you know, seeing that there are too many malpractice
claims and that there are too many claims being sought over
pharmaceuticals, that do you think any of that would cause you
to lean for or against either party iIn this case?

A. No.

Q. So do you start off at this point of the trial feeling
like the plaintiffs may have brought a frivolous claim or an
unfounded lawsuit?

A No.

Q.- IT you were chosen as a juror in this case, would you
decide this case based solely on the evidence you hear in the
trial?
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1 A. Absolutely.

2 Q. So you wouldn"t let your feeling about malpractice cases
3 or those other things influence your judgment here?

4 A. No. I need to hear the evidence first.

5 THE COURT: Okay. All right.

6 BY MR. O"DELL:

7 Q.- Miss Dyer, we appreciate you being so open and

8 forthright. The fact that you"re in the medical profession
9 and you"ve dealt with lawsuits and things like that and you

10 think they"re frivolous and you see things that shouldn®t

11 happen, when you found out this was a civil case and that
12 someone -- because, you know, in civil cases, people are, you
13 know, are suing and they sue for money --

14 || A. Right.

15 Q. -- because that"s all that happens in civil cases. You
16 know, we can"t put people in jail.

17 So when you heard i1t was a civil case, did you kind of
18 revert back to your feelings about civil court and think that

19 the plaintiffs would kind of start a square back and have to
20 prove more than, say, the defendant?

21 A. I really hadn®t thought about i1t, to be honest.

22 Q. Okay. As you sat through there and you listened to

23 things and you think about your own personal experience --

24 A. Uh-huh.

25 Q. -- did that happen? It"s okay to be honest.
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A. To be honest, yes, a little bit, listening about, you

know, people®s opinions on the Fords and things like that,

yes.
Q Right. And we all have biases and things like that.

A Uh-huh. Absolutely.

Q. We all bring our own opinions iInto things.

A Yeah.

Q So that"s why 1t"s important to be open and honest about

these things.

And given your experience with frivolous lawsuits and too

many claims, 1If you were sitting -- 1If you were the person
bringing a claim, would you want someone like you sitting on
their jury?

A. Well, yeah, because 1 like listening to both sides. 1
mean, 1"m not going to be biased to one side or the other.
just need to listen to the evidence on both sides before I
decide anything.

Q. You think -- 1 thought you told me the Neases kind of
started a square back because of your experience.

A. Well, yeah, but I mean to sit there and listen to both
sides iIn court, but that"s what I want to do. | want to
listen to both sides.

Q- But you do bring this little bit of bias with you into
the --

A. well, yes.
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Q.- Yeah. Okay. You can"t stop that.
A. I know.
Q. That"s just who you are, right?
A. Yeah.
MR. O"DELL: I appreciate i1t. Thank you.
BY MR. COOKE:
Q.- There was one question | think that you answered about --

we talked about whether you thought Ford was superior or

inferior. 1 think you had an opinion about Ford that might be
a bias.
A. Yes, sir. |1 had a bad experience. | bought a 2011 Ford

Fusion right off the lot, brand new.

Q- Uh-huh.

A. And within the first two days, the car wouldn®"t start.

So I took 1t back to the Ford garage, and they said they fixed
the problem.

Two days later, it wouldn®"t start again. 1 had i1t towed
back to the garage and worked on again. And then for a year,
it was fine.

And then after about a year, it started acting up. It

got to the point where I was scared to death to pull out into

traffic --
Q.- Uh-huh.
A. -- because 1t would bog down and almost die on me as |

was pulling out. So that"s when | traded it In --
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Q- Okay -
A. -— because they couldn®t find anything wrong with i1t when
I took it to the garage.
Q. Okay. And did that -- did that experience -- 1t sounds
like that formed a bias.
A. Yeah, it did. It really turned me off to Fords I will
have to say.
Q. Okay. So 1n this case, given that we"re talking about a
Ford product, just like Mr. O"Dell was asking, does Ford start
out a little bit behind because of your bias?
A. Absolutely. 1"m sorry, but yes.

MR. COOKE: Okay. Thank you.

THE COURT: All right. Thank you, ma®am.
Appreciate it.

(The prospective juror exited the judge®s chambers)

THE COURT: You both want her off?

MR. O"DELL: Actually, based on that, we start at
ground zero.

THE COURT: That"s what I was going to say. You"re
pretty even.

MR. O"DELL: Full circle. They brought her right
back.

MR. BIBB: Nobody wins with her.

THE COURT: AIll right. So both sides agree she

should be stricken for cause?
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MR. O"DELL: Yes.

MR. COOKE: Yes.

THE COURT: AIll right. She"s excused.

Mr. Rainey, Number 207

MR. COOKE: He has a -- i1t sounds like he has an
active case that maybe he hasn®"t filed yet.

MR. JAVINS: | think it"s in arbitration.

MR. BOGGS: He won the arbitration and now he"s
looking at bringing a civil action for the back pay.

THE COURT: If you all -- do you all want to ask him
any questions or pass him a card?

MR. BOGGS: 1°d like to pass him a card.

THE COURT: 1 assume there are no questions of
Mr. Rainey.

All right. Miss Groves? Her husband has got a stress
test on Thursday, and I"m going to save her. | may excuse her
just based upon that, but I want to see 1T we need her first.
So we"re going to pass her for now.

Number 22, Mr. Knapp? Anybody want to ask him anything?

MR. JAVINS: He"s got an "01 Ranger, traded.

MR. CLARK: His son.

THE COURT: Well, any questions of Mr. Knapp?

MR. BIBB: 1 think we"d like to talk to him. He had
a Ford Focus that he had a lot of -- he had to have the

transmission replaced on.
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THE COURT: Okay. Do you want me to ask him about
that?
MR. BIBB: See i1If he has any bias.

THE COURT: All right. Bring Number 22, Mr. Knapp,

THE CLERK: Juror Number 7 wants to know If he can
take a smoke break.
THE COURT: Yeah.
(The prospective juror entered the judge®s chambers)

BY THE COURT:

Q- Hi, Mr. Knapp. How are you?
A. Fine.
Q.- I just wanted to ask you a couple of questions.

Foremost, as | recall, you said you had a Ford Fusion you had
a lot of trouble with.
A.  Uh-huh.
Q.- Tell us about that.
A. The transmission was making a noise and | took it to 1-77
Ford, Fairplain.

Is that where you bought 1t?

No. [1°d gotten it up at Bert Wolfe, up at Charleston.

Q
A
Q. And this was still a new car?
A Yeah.

Q Still under warranty?

A

It had 50,000 miles on it, but 1 had the extended
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warranty on it.

Q. Okay.

A. And 1t took them probably four months before they finally
decided that i1t was the transmission. 1 kept telling them it
was the transmission, but they said it didn"t show up on the
computer.

Q.- I assume at that point you were dealing with the
dealership.

A. Right.

Q.- At any point did you start dealing with the manufacturer?
A No.

Q. And the dealership didn®"t come to you and say, "Well, the

manufacturer said this" or ""The manufacturer said that."

A. No.

Q. Okay .

A No.

Q. So 1 assume you were dissatisfied with the dealership®s
reaction.

A. Yes, but then they -- whenever they finally decided it
was the transmission and they tore i1t apart and 1t was full of
shavings and everything, 1 felt that they should have put a
new transmission iIn it instead of rebuilding the old one.

But, no, they wouldn"t do that. They just went ahead and
rebuilt the one that was In i1t.

Q. And has that worked out all right?
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A. Yeah, but I"ve only put about less than 10,000 miles on

it.
Q. Is that In part because you®re concerned that the car --
A. No, 1t"s just because | ain"t using it as much. 1 used

it to drive to work all the time. When 1 retired, why, 1
don"t drive it as much.

Q.- All right. At this point was your relationship with the
dealership such that you wouldn®"t want to do business with

them anymore?

A. Oh, no, I"m satisfied with their work --
Q- Okay -
A. -- other than they wouldn®"t take my word. | think they

felt 1 was trying to pull a slick one on them.

Q- All right. But you were satisfied enough with the
outcome that you would go back to them to buy a car?

A. Probably, yes.

Q. Or to have a car repaired?

A. Uh-huh.

Q. Okay. And what was your understanding of what the
problem was all along with the transmission? Was it something
that happened in the manufacturing of the car, or do you know?
A. Well, 1*d say i1t was, because the gears iIn it
deteriorated, just came apart.

Q. All right. You said you saw shavings in 1t. Was that iIn

your mind an indication that the gears weren"t meshing
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1 right —-

2 A. Uh-huh.

3 Q. -- and that that resulted in the gears --

4 A. Whenever you got up to a certain speed, 1t would make

5 that -- just like 1f you"re going down the interstate, you

6 know that rubble strip along the edge?

7 Q. Uh-huh.

8 A. It would do that.

9 Q. Well, knowing that the Ford Focus you bought had a

10 manufacturing defect in it, would you hold that against Ford
11 in this case at all?

12 A No.

13 Q- So the fact that you had an experience with a Ford that
14 turned out to be that 1t was -- had a defect, you wouldn®t
15 consider that as creating any bias against Ford or leaning
16 against Ford?

17 A No.

18 Q. You"d be able to set that aside and decide this case

19 based just on this evidence.

20 A Uh-huh.

21 Q. Is that right?

22 A. Yeah.

23 THE COURT: All right. Any other questions?

24 MR. O"DELL: No, Your Honor.

25 BY MR. COOKE:
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Q.- The warranty, the extended warranty, was that one that
the dealer sold you or was it one that came from Ford?

A. The dealer sold it to me, but 1 think it was with Ford
too because, like | say, 1 bought the car at Bert Wolfe in
Charleston and they done the work at 1-77 at Fairplain.

Q. Okay. And so ultimately you think it was -- it was Ford
that actually paid to have it repaired; is that right?

A. Yeah, uh-huh.

Q. Okay. And there®"s no problems with It now.

A. No.

Q. Did you say you worked -- used to work in a pack room
down at Alcan?

A. No, 1 worked in the fab side.

Q. In the fab side. And I think you®ve said -- we hate to
pry a little bit, but it sounds like you had some back pain
that radiated down your leg?

A. Yeah. 1 had -- got a deteriorating disk in my back.

Q. Okay. And what sort of symptoms does that produce for
you?

A. Well, there"s different times that it hurts whenever 1
move. Or if I do too much, it will hurt. Of course, whenever
the doctor -- he knows right where it"s at and he can push on
it and the pain is right now.

Q. Is 1t pain that radiates down one of your legs?

A. Well, i1t started out down my right leg, and I went to him
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1 and he give me medicine to take care of 1t. It"s a —- 1

2 forgot now. It"s an anti-inflammatory.

3 Q. Okay.

4 A. And 1 take i1t.

5 Q. Okay. So 1s it nerve —- it must be nerve pain; iIs that
6 right?

7 A. Yeah, | think so.
8 Q. Does 1t go all the way down to your foot?

9 A. No, just down my leg.

10 MR. COOKE: Okay. Thank you.

11 THE COURT: Thank you, sir.

12 (The prospective juror exited the judge®s chambers)

13 THE COURT: Next, Mr. Deahl, Number 237

14 MR. O"DELL: Mr. Deahl said there were too many

15 lawsuits.

16 THE COURT: Okay. Let"s bring Mr. Deahl 1in.

17 MR. BOGGS: He also said he takes prescription back
18 pain —-- back medicine every day.

19 (The prospective juror entered the judge®s chambers)

20 BY THE COURT:

21 Q. Mr. Deahl, how are you?

22 A. Pretty good.

23 Q.- First, I do want to talk to you some about your back

24 problem, and you indicated 1t"s a pretty steady problem for

25 you; is that right?
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A.

to a

Q
A
Q.
A
Q

Yeah. 1t about killed me going out to Jim"s, you know.
Uh-huh.
And I*m trying -- my doctor is trying to get a referral

new rheumatologist.

Yeah.

And change my medication, maybe.
Are you working now?

No. | retired in 2002.

Okay. Has it been really uncomfortable to be sitting out

here?

A.

Q.

Sort of, yeah. | have to shift a lot.

Would you be doing anything different if you were at

home?

A.
Q-
A.

back

> O » O » O

I would just be sitting with ice, you know.

Yeah.

And at night 1 have to put pillows under my knees so my
lays straight.

Right, uh-huh. And are you taking medication?

Yes, sir.

What are you taking?

Lodine.

Have to take i1t every day?

I can take i1t every four hours. |1 usually take it in the

morning and then in the evening.

Q.

Uh-huh. And that relieves the pain?
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A. Sort of.

Q. Reduces it?

A. It doesn"t relieve it like it did a year ago. That"s why
I probably need, you know, a little different --

Q. Well, do you think i1t would just be too uncomfortable for
you to serve as a member of a jury given that this is the way
we do i1t?

A. Yeah, I would think 1t would, but I"m not trying to get
out of anything.

Q.- Do you think you"d have a hard time maintaining attention
and being comfortable enough to stay focused?

A. At times it gets that way, yes, sir. Like when I walked

up to Jim"s, my leg was asleep, you know.

Q. Does 1t help you to stand up and move about periodically
or --
A. Sometimes it does, but not very long, you know. Then I

have to sit back down.

Q. Well, you know, you®ve been real honest and candid about
all this, and 1 don"t think you"re just trying to get out of
jury service.

So given your back condition and what you®ve experienced
being here today, do you think that it would be difficult for
you to serve as a juror and provide your attention for a trial
that could last a week or two?

A. Yes, sir, 1 do.
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All right. Any other questions?
No, Your Honor.

All right. Thank you, sir. Appreciate

JUROR: Thank you.
juror exited the judge®s chambers)

Well, 1°m going to excuse for cause

MR. HEISKELL: Can 1 just stand for a second, Your

THE COURT:
MR. O"DELL:
THE COURT:
it.
PROSPECTIVE
(The prospective
THE COURT:
Mr. Deahl.
Honor?

THE COURT:

Certainly. Yeah.

Next is 24, Lisa Bowles.

MR. OF"DELL:

Your Honor, Miss Bowles 1 think

recognized me, and that"s the one that she didn"t raise her

hand after we came back, but --

THE COURT: Okay. Other than that, is there
anything -- 1 didn"t mark her down for anything else.

MR. COOKE: 1 don"t have anything.

THE COURT: All right. Is there anything you want

to ask her other than
and --

MR. OF"DELL:

just to confirm that she knows you

I mean, I don®"t know her. 1 just

recognize her face, and 1 think she recognized my face.

MR. COOKE:

I don"t know how counsel -- 1 don"t know

what the -- I wasn®"t privy to what the discussion was.
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THE COURT: Tell him.
MR. O"DELL: She looked at me and she goes, ""Oh, do
you think I should tell them that I recognize you?"” And I
said, "Yeah."
And I think she may go to my church is the only thing I
can think of. 1"m not sure where I know her from, but I
recognize her face.
THE COURT: Do you want me to ask her about i1t?
MR. COOKE: Yeah.
THE COURT: Bring her in. Miss Bowles.
(The prospective juror entered the judge®s chambers)
BY THE COURT:
Q- All right. Miss Bowles, sit over here. Thank you.
First, Miss Bowles, Mr. O"Dell indicates that maybe you
all recognize each other.
A. (Nods head up and down)
Q Can you tell us, first, do you know Mr. O"Dell?
A Yes, | do.
Q. And how? Go ahead.
A Well, his wife and sister -- his wife"s sister and | grew

up together --

Q. Okay .

A -- and then through church.

Q.- You all go to the same church now?
A Well, when we go, yes.
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Q.- Okay. Other than seeing Mr. O"Dell or other members of
his family at church, do you all socialize, see each other,
have any contact?

A. No.

Q. Do you think knowing his -- having grown up with his wife
and her sister and knowing that you all go to the same church,

would that influence you in any way In this case?

A. No.
Q. So i1If the evidence justified a verdict in favor of Ford,
you wouldn®"t -- your situation with Mr. O"Dell and his family

wouldn®t influence that at all.

A No. No.

Q- And I take i1t there"s nothing about Mr. O"Dell or his
wife or his sister-in-law that would cause you to be biased
against him in any way.

A. No.

Q. Okay. So 1t wouldn®"t be a factor iIn your --

A. No.
THE COURT: AIll right. Any other questions?
BY MR. COOKE:
Q. So 1s 1t Tammy, Tony"s sister, or is It Jay"s sister?
A. Jay®s.
Q- Jay"s sister. Okay.
A. Louise.

MR. COOKE: Okay. Thanks.
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THE COURT: All right. Thank you.

PROSPECTIVE JUROR: You"re welcome.

(The prospective juror exited the judge®s chambers)

THE COURT: So, Mr. O"Dell, you said there was some
problem out there?

MR. O"DELL: Apparently, according to Rich Katz,
who"s our guy out there, Number 13, Juror Number 13 and Number
7 apparently are going on and on about frivolous lawsuits and
how he was solicited by lawyers to sue when he was hurt
himself, getting into his scale, and apparently it was
extremely loud and inappropriate in this environment.

MR. COOKE: 132

THE COURT: 7 and 13. All right. Bring Mr. --
bring Juror Number 7 in. Stephen Joseph.

Are the CSOs standing around out there?
J. T., are you the only one out here now?

MR. COMBS: Yes, sir.

THE COURT: Okay.

MR. COMBS: 1 can get somebody else.

THE COURT: Well -- come on in, Mr. Joseph.

(The prospective juror entered the judge®s chambers)

THE COURT: I just want to make sure that nobody is
out -- none of the jurors are out there talking about it.

MR. COMBS: 1711 get somebody up here to help.

BY THE COURT:
JA3252




Appeal: 15-1950  Doc: 20-6 Filed: 11/19/2015  Pg: 329 of 574

Case 3:13-cv-29840 Document 253 Filed 06/19/15 Page 255 of 299 PagelD #: 7737255

A wN

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.- All right. Mr. Joseph, sorry to have to call you back
in, but --
A. You all missed me the first time. 1 thought you didn"t
want to talk to me.
Q. Well, we do. We hate to leave anybody out. But have you
been talking out there about --
A. No, we weren"t talking about the court.
Q. Well, one of the staff people out there told me that you
and Miss Egnor -- 1 think i1t"s Juror Number 13 -- were talking
about people bringing lawsuits and --
A. We were talking about church. We was just talking about
St. Francis of Assisi is what we was just talking about just
now .
Q. Were you also talking about people -- they understood you
to say that maybe you had had lawyers talking to you about
bringing a case or --
A. No, but 1 told one guy -- 1 had a friend that had the law
firm of Bailey & Wyatt and 1 was roommates with him. That"s
the only thing 1 was really talking about lawyers.
Q. Okay. Did Miss Egnor say anything about frivolous cases
or too many lawsults?
A. No. We weren®t talking anything about lawsuits.

THE COURT: Okay. All right. Well, thank you.
Make sure nobody i1s --

PROSPECTIVE JUROR: Yeah, we wasn"t talking a lot of
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stuff, but mainly not
we were talking about
that.
THE COURT:
(The prospective
THE COURT:
THE CLERK:
THE COURT:
(CSO Steve Bragg
THE COURT:
MR. BRAGG:

THE COURT:

-- | was just talking about, like 1 say,

the new Pope and everything else like

All right. Thank you, sir.

juror exited the judge®s chambers)
Ask Steve to come iIn, Steve Bragg.

I don"t think Steve --

Steve 1iIs right there. 1 just saw him.
entered the judge®s chambers)

Steve --

Yes, sSir.

-- one of the staff people out there

reported to the lawyers that that juror that just left, Number

7, and Miss Egnor, who"s Juror 13 sitting in the back row of

the jury box, that they were talking rather loudly about

lawsuits and about people bringing too many lawsuits and that

maybe he said something about lawyers trying to get him to

bring suits.

I know you haven*

MR. BRAGG:
THE COURT:
MR. BRAGG:
THE COURT:

do. Why don"t you go

t actually been out there, have you?
No, sir. 1 just came.

Well, is J. T. up here now with you?
Yes, he"s going to be up here.

Well, then, here®s what 1°d like you to

over there near the jury box or in

between the area of the jurors. Let J. T. stay here at the
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1 door. And then just make sure that nobody starts talking

2 about anything about the case or anything about the questions
3 or answers or anything about lawsuits. And if they do, stop
4 them and then let me know.

5 MR. BRAGG: Okay.

6 THE COURT: Okay. Thank you.

7 (CSO Bragg exited the judge®s chambers)

8 THE COURT: Steve will know how to handle i1t.

9 Okay. Where are we now?

10 MR. CLARK: 25, Mr. Pyles.

11 THE COURT: Yeah. Any questions of Mr. Pyles?

12 Anybody?

13 MR. COOKE: Your Honor, Mr. Pyles already had a

14 conversation about Mrs. Nease, and I guess he was mistaken.
15 THE COURT: Right.

16 MR. COOKE: But we don"t need any follow-up.

17 THE COURT: Mr. Pyles had approached me during the

18 break to say that he thought he had dated Mrs. Nease®s

19 daughter from a previous marriage, but obviously he was

20 mistaken. He didn"t know for sure, thought she looked

21 familiar.

22 All right. No questions of Mr. Pyles.

23 Lilly Relf, Number 267

24 You know, I think I"m close enough to the last numbers
25 here that I"m inclined to excuse her based on her medical
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1 condition.

2 MR. BIBB: No opposition from Ford.
3 THE COURT: Or plaintiffs?

4 MR. O"DELL: No.

5 THE COURT: AIll right. 1°m going to excuse Miss

6 Relf, Number 26.

7 2